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ERRATA. 



Page 88, colmnn 2, line 15 from top, /or ** which could be done," read " that which could be 

partitioned." 
„ 200, „ 1, „ 10 from bottom,/or "third," read "second." 
„ 201, „ 2, „ 8-12 from top, tranapose to bottom of colamn 1. 
„ 351, „ 1, „ 22 from bottom, for "Three," read "These. ** 



ADDENDUM. 

Piffard ▼. Vanrenen. Vanrenm r. Piffardf 5 N. R. 899. The Editors hare received the following 
conmnmication ftom the Chief Clerk of Vice-Chanoellor Stuart : "Will you aUow me to call your attention 
to the report of the case, Piffard v. Vanrenen and Vawrenen v. Piffard^ 5 N. B. 899, and to say that Yanrenen 
applied for, and obtained, the order as residasiy legatee, and not as executor of the deceased, as stated in 
the report I take the liberty of enclosing a copy of the Order, made at Chambers, in the cause aboye 
referred to. I should add, that I have had six administration summonses, by executors against co- 
ezeeators, tendered to me this week to issue, the applicants relying upon the accuracy of the report above 
referred to." 

The case was reported on, and intended to be confined to^ the point, whether ordinary administration 
teconnts could be taken in anticipation of accounts asked for on the footing of wilful default Yanrenen was 
both executor and residuary legatee ; and the report is, therefore, inaccurate in describing him as executor 
only. It is obvious that an executor qud executor could not have obtained the order in question ; and the 
IBditoTB can only regret that so unforeseen a misconception should hare caused so much inconyenience. 
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Lord Chancellor. 

4, 11 Feb. 

22 Majeujh, 1865. 



Chinnock V, Maechioness 
OF £lt. 



Specific Performance— Informal Contract — 

TU plaintiff made to tJta defendarUtB agents a written 
offer for the purchase of a freehold house belonging to 
the defejidanL Such offer, after stating the Urms, con- 
eluded in these wyrds, " I shall be obliged if you eould 
forward ine the usual contract:' After some tiegotia- 
turn the agents replied, " We have been instructed to 
proceed vrith the sale to you : the draft contract is 
being prepared, and mil be forwarded to you for 
approval in a few days " ; — 

Held, thai the reply was not a simple aeceptanoe of 
the plaintiff^s offer. 

Fowie V. Freeman (9 Yes. 851), distinguished. 

In NoTember, 1863, the defendant, the Marchioness 
of Ely, was desirous of selling a freehold house, No. 9, 
Prince'q Gate, and the stabling in Ennismore Mews, 
appurtenant thereto, which she had purchased some 
years before und«r special conditions as to title and 
otherwise. She consulted her solicitors, Messrs. Leth- 
bridge & Mackrell, as to the sale, and was advised by 
>Ir. Lethbridge that, as she had purchased sulject to 
special conditions, any contract for the sale of the 
property into which she might enter ought to be pre- 
pared by him as her professional adviser : and, there- 
upon, according to her answer, she instructed Messrs. 
Lethbridge k Mackrell to seU the house for the sum 
of 10,000/., subject to the stipulations and conditions 
under which she purchased the same. 

On the 7th of November, 1863, Messrs. Lethbridge 
k Mackrell sent to Mr. Edwin Smith, a house agent, 
a letter in the following terms : 

"9, Prince's Gate. 
"We have received instructions from the Mar- 
chioness of Ely to employ you in selling her house by 
prirate contract, provided such sale is effected on or 
before the Ist day of March next. The price to be 
10,000^ Poasession to be given on the 1st of April, 
1864, when the purchase is to be completed, and your 



fee for selling to be 1002., and this sum to include all 
expenses. Lady Ely is possessed of the freehold of 
these premises. Her Ladyship will have no objection 
to let this house famished to a respectable tenant at a 
reasonable rent from the 23rd inst. to the 1st of March 
next." 

On the same day Mr. Lethbridge had an inter- 
view with Mr. Smith, at which, according to Mr. 
Lethbridge's evidence, he informed the latter that he 
(Mr. Smith) was not authorised to enter into any con- 
tract for the sale, as Mr. Lethbridge could only advise 
the defendant to sell subject to conditions similar to 
tliose under which she purchased the property. 

The letter of the 7th of November was shown by 
Mr. Smith to Mr. Galsworthy, the partner of the 
plaintiff, and on the 11th of November the plaintiff 
wrote and handed to Mr. Smith a letter in the follow- 
ing terms : 

" No. 9, Prince's Gate. 

* * I agree to give you the price whichyou are authorised 
to accept for this freehold house and stabling in Ennis- 
more Mews, viz., ten thousand (10,0002.) poundsi to 
include the usual tenant's fixtures, possession in 
March as early as can be arranged. 1 shall be obliged 
if you would forward me the usual contract." 

At the same time the plaintiff asked Mr. Smith to 
give him an acceptance in writing of his offer. This 
he declined to, giving as a reason for his refusal that 
he was expressly prohibited by Mr. Lethbridge from 
entering into any contract, and that a contract for the 
sale of the property would have to be prepared by 
Messts. Lethbridge k Mackrell. 

About this time the Marchioness repented of her 
intention to sell ; but according to the evidence of 
Mr. Lethbridge, she was willing that the treaty for 
sale should be proceeded with if Mr. Lethbridge was 
of opinion that matters had gone so far that she could 
not honourably recede. She therefore requested him 
to call upon the plaintiff, and ascertain whether he 
would give up his intended purchase. An interview 
accordingly took place between the plaintiff and Mr. 
Lethbridge, the latter of whom &iled in accomplish* 
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ing his object : and he thereupon wrote and sent to the 
plaintifif a letter dated the 19th November, 1863, in the 
following terms : 

" No. 9. Prince's Gate, 
**We have been instructed by the Marchioness of 
Ely to proceed with the sale to you of these premises. 
The draft contract is being prepared, and will be for- 
warded to you for approval in a few days." 

The defendant, by her answer, admitted that Messrs. 
I^thbridge & Mackrell were legally authorised to write 
and send this letter, as well as that of the 7th of 
November. 

The contract forwarded in pursuance of the last 
letter contained special conditions, to which the 
plaintiff declined to assent : and the defendant, after 
Bome negotiations, refused to proceed further in the 
matter. The plaintiff then filed the bill, praying that 
it might be declared that there was a valid and sub- 
sisting contract, for the sale of the property, and 
for specific perfoi-mance thereof, or damages in sub- 
stitution ; and also for damages in respect of the loss 
sustained by the plaintiff by i-eason of the delay in 
completion, of the contract. 

At the hearing Vice-chancellor Wood was of opinion 
that, whether or not the letters of the 7th and 11th of 
November constituted a binding contract of them- 
selves, they, together with that of the 19th of Novem- 
ber, certainly constituted sach a contract, and made 
a decree for specific performance in the usual form, 
refusing any reference as to damages ; see 5 N. R. 185. 
The defsndant now appealed. 

RoU, Q.a, Sir H. Cainis, Q^C, and Fry, for the 
plaintiff. 

1st. The letters of the 7th and 11th of November 
constitute a complete contract. The additional terms, 
in the latter of the letters, relating to the stabling, the 
fixtures, and the time of possession, are not real 
variations of the terms of the former letter ; and a 
concluded bargain is not less concluded because a 
formal contract is to be sent, 

Ridgioay v. Wharton, 6 H. of L. Ca. 288 ; 
Heyworth v. Knight, 83 L. J. (n. s.) C. P. 298. 

The words ** usual contract," mean the otdinazy 
contract for the sale of Iwds, a contract of a wdl- 
known and definite character. 

2nd. fiut, further, the letter of the 10th of Novem- 
ber, was an acceptance of the plaintiff's offer, what- 
ever that might be. 

Giffard, Q.C., and W. Barber, for the defendant 
Ist The letter of the 7th of November was only 
a statement of the terms on which the defendant was 
willing to sell : Smith had no authority to enter into 
a contract ; and therefore this letter cannot be looked 
on as an offer on the part of the defendant Even if 
it were, the letter of the 11th of November is not an 
unconditional acceptance of it : and, therefore, these 
letters together do not amount to a contract Neither 



can the letter of the 11th of November alone be held 
to constitute a contract : for it is addressed to an agent 
who was not authorised to contract. 

2nd. Nor does the letter of the 19th of November, 
taken along with the others, constitute a binding con- 
tract Properly construed, these letters show that 
they were not written with the intention of forming a 
contract : the meaning of the parties was, that a 
further document should be drawn up, containing 
other terms than those mentioned in the letters : and 
such being the intention, the Court will not decree 
specific performance, 

Ridgway v. WharUmy loc. cU. ; 
Wood V. MidgUy, 5 l3e G. M. & G. 41 ; 
Honyman v. Marryatt, 6 H. of L. Ca. 112. 
In cases where it is doubtful whether a contract has 
been entered into, the Court holds its hand, 
Stratford v, Bosxoorth, 2 V. & B. 341. 
Again, the plaintiff ought to show that the material 
terms of the alleged contract are contained in the 
letters, 

Kennedy v. Lee, 3 Mer. 441 ; 
South Wales Railway Company v. Wytkes, 5 De 
G. M. & G. 880 : 
And it is impossible for him to do this ; no one can 
say what the words " usual contract " mean when 
applied in reference to such a property as this. 

Srd. Messrs. Lethbridge & MackreU were authorised 
by the defendant to sell, subject to special conditions ; 
and, therefore, even if the letters constitute a con- 
tract, it is one which is not binding on her. 

Roll, Q.a, in reply. 

The real question is, what is the true construction 
of the words, '* We have been instructed to proceed 
with the sale to you,*' in the letter of the 19th of 
November ? 

Now, after the letter of the 19th of Noi-^ftber, the 
defendant might have filed a bUI ^r specific per- 
formance, 

Fowle V. Freeman, 9 Ves. 851 ; 
Thomas v. Bering, 1 Keen, 729. 

Therefore, at the date of the letter of the 19th of 
November, there was a sale, and if the consensiui of 
the defendant be evidenced by any document in writ- 
ing which satisfies the Statute of Frauds, the plaintifir 
is entitled to file a bill. That consensus is evidenced 
by the words " the sale to you." 

As to the question of authority, the answer admits 
that Messrs. Lethbridge & Mackrell were authorised 
to write and send the letter of the 7th of November to 
Smith ; the defendant must, thereforo, be bovnd by 
the contract, 

J>uke o/BeaufoH v. Neeld, 12 CI. & Fin. 248. 

22 March, 1865. 

The Lord Chjlncellob said : Mr. Lethbridge 
had received, imder his own adviee, a speo^ Uid 
limited authority, and it was clear that he was not 
authorised, and that he never could hare intended, to 
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^ter into aoy contract, of which the special stiptila^ 
tions and conditions under which the defendant bought 
did not fozin a part 

It WIS also plain that Mr. Smith had no authority 
to make any final agreement for sale of the property : 
his fonctitm was to exhibit the terms ou which the 
defendant proposed to sell, to receive any offers or 
propoeaU, and to transmit them to the solicitor and 
agent of the defendant. 

Considering then« the various transactions up to 
the nth of Idarch, it was impossible to accede to the 
azgnment that, by the communications between Mr. 
Smith and the plaintiff, a contract was made, and 
that the two letters of the 7 th and 11th of November 
amounted to a sufficient memorandom in writing of 
the terms of the contract. 

Si» Lordship did not rely on the circumstance 
that the phuntiff's letter of the 11th of November 
mts not a simple acceptance of the terms expressed in 
the letter of the 7th of November (although that 
ohaervation was well founded), but on the fact that 
the plaintiff was distinctly informed by Mr. Smith 
that he had no authority to make a binding agree- 
ment An agreement was the result of the mutual 
^asent of two parties to certain terms, and if it were 
clear that there was no conJsiensus, what might have 
heen written or said became immaterial Here it was 
<:leir that the defendant was not to be bound by any- 
thing that might pass between Mr. Smith and a third 
party. Mr. Smith was not entrusted with the letter 
of the 7th of November for the purpose of making an 
ofier, the acceptance of which he was at liberty to 
receive so as to constitute a binding oontract ; and 
this pecDdiar position of Mr. Smith was well known 
to, and understood by, the plaintiff. 

It was further to be observed, that if the words 
"sale" or "the sale" were taken as involving the 
idea of a binding contract, then then was not at 
this time any sale by the defendant to the plaintiff. 

is to the interview which took place between the 
nth and 19th of November, the communicatione were 
merely verbal, and could, therefore, have no effect upon 
the questioa of the existence, at that time, of a bind- 
ing agreement. Btit the fact of the interview was 
aiaterial, as it tended to explain the meaning of some 
vords in the subsequent letter of the 19th of 
Wember. 

It WIS on this letter that the plaintiff's c<mnsel 
nudnly reUed. They insisted that the words, "we 
veinstaieted to proceed with the sale to you," were 
^ clear reeogaition of the fact that there had been a 
complete mU to the phuntifl^ and, at all events* 
amounted to a distinct acceptance of the terms stated 
by the pklnftiff in his letter of the 11th of November. 
Iliis view of the case required the most serious 
attentiaau 

It waa dear, in the first place, that if, at the time 
^f vxitiag tidb letter, there was no sale, in the sense 
of a mOtMLcmOx^ between the plaintiff and defen- 



dant, then the words "to proceed with the sale," 
fairly interpreted, must mean to go on with matters 
as they then stood ; and if they were then in treaty 
only, the words would mean to go on with that treaty. 
His Lordship's opinion was, that the words meant 
merely, "we are instructed to go on,*' and that they 
were written with reference to the fact that the former 
proceedings had been inteimpted by a temporary 
change of purpose on the part of the defendant But 
whether the words were taken in the one sense or the 
other, they could not be severed from the rest of the 
letter, which described the manner in which the sale 
was to be proceeded with,— namely, by the preparation 
of A draft contract, which should be forwarded to the 
plaintiff for approval Putting, therefore, the plain- 
tiff's construction ou the first sentence of the letter, 
but adding to it that which followed, the fair and 
just meaning and effect of the whole letter would be, 
" We will accept of your terms of purchase, if you 
agree to the draft contract we are about to send to 
you." So construed, the approval of the draft con- 
tract was a term of the defendant's assent. 

His Lordship entirely accepted the doctrine con- 
tended for by the plaintiff's counsel, and for which 
they cited the cases of Powle v. Freanan {loc, eit.), 
Kennedy v. Lee (loc. eit.)^ and Thonas v. DertJig {loe. 
eit.), which established that if there had been a final 
agreement, and the terms of it were evidenced in a 
manner to satisfy the Statute of Frauds, the agreement 
should be binding, although the parties might have 
declared that the writing was to serve only as instruc- 
tions for a formal agreement, or, although it might be 
an express term, that a formal agreement should be 
prepared and signed by the parties. As soon as the 
fact was established of the final mutual assent of all 
parties to certain terms, and those terms were evi- 
denced by any writing signed by the party to be 
ehaigedy or his agent lawfully authorised, there existed 
all the materials which this Court required to make 
a legally binding contract. But if, to a proposal or 
offer, an assent were given subject to a provision as 
to a contract, then the stipulation as to the contract 
was a term of the assent, and there was no agreement 
independent of titat stipulation. And this appeared 
to be the real state of the present case : for his Lord- 
ship was clearly of opinion that the ;true and fair 
meaning and legal effect of the letter of the 10th of 
November might be expressed in these words : '* I 
will go on with the treaty for sale to you of my house, 
and for that purpose will send you the form of the 
contract which I am willing to enter into." He, 
therefore, took the letter of the 19th of November 
either as a conditional acceptance of the plaintiff's 
terms, subject to the draft contract being agreed to, 
or hs an expression of willingness to continue the 
negotiation, and, for that purpose^ to propose a form 
of agreement. 

But the case must be looked at with reference to 
the authority of the agent by whom the letter of the 
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19th of November was written, and it was his Lord- 
shlp^s conclusion, that if the letter had the construc- 
tion and effect contended for by the plaintiff, it was 
not binding on the defendant. This conclusion he 
felt obliged to come to, when regard was had to the 
nature of Mr. Lethbridge's authority and instructions 
from the beginning. 

The letter of the 19th of November was signed, not 
by the defendant, but by Mr. Lethbridge, in the name 
of his firm. To bind the defendant, it must be shown 
that ]Mr. Lethbridge was lawfully authorised so to do. 
But it was clear that Mr. Lethbridge had no authority 
to enter, and never meant to enter, into any agree- 
ment binding on the defendant which did not secure 
to her, as vendor, the benefit of conditions and stipu- 
lations similar to those under which she purchased. 
If, therefore, the letter of the 19th of November were 
tak^n in either of the two senses which he had treated 
it as capable of bearing, it was consistent with Mr. 
Lethbridge^s authority and with the course which, as 
the defendant's adviser, he had prescribed to himself ; 
but if it were construed in the manner for which the 
plaintiff contended — viz., as a recognition of the fact 
of a binding sale, or as an acceptance of the terms 
stated in the plaintiff's letter of the 11th of November 
— ^then it was clear that Mr. Lethbridge had no autho- 
rity to bind the defendant by any such contract. 

This view of the case was, in his Lordship's judg- 
ment, conclusive, and it was not met by any satisfactory 
argument on the part of the plaintiff. In truth, it 
hardly admitted of answer, for there could be no dis- 
pute or uncertainty as to the limited nature of Mr. 
Lethbridge's authority. 

His Lordship, after observing that he was unable to 
ascertain from the short-hand writer's notes of the 
Yice-Chancellor's judgment, in what precise manner 
his Honour had dealt with this portion of the case, 
reversed the decree of his Honour, and ordered the 
plaintiff's bill to be dismissed with costs. 



Hakmer V, Chance. 



Iiord Chanoellor. 
8, 9 Feb., 22 March, 1865. 

Manar—Cuttom^-Bvidence—2 oCr 3 Wilh 4, 

C. 71, 88. 1, 6. 

A custom for the copyholders of the mamr to dig and 
remove sand from their ovm tenements is not a profit 
k prendre in alieno solo, and does not fall within 
section \ of The Prescription Act{2d:Z Will, i, c. 71). 

Such a custom may be established by evidence of 
usage for less than thirty years, 

Observalions on the amount of evidence^ necessary to 
establish such a custom. 

The plaintiff in this suit was the lord, and the de- 
£andant8, Messra Chance, were copyholders, of the 
manor of Leighton Buzzard. The manor was formerly 
the property of the Dean and Canons of Windsor, 
and was by them leased to the plaintiff, who pur- 



chased it from the Ecclesiastical Commissioners in the 
year 1863. 

Underneath the copyhold lands of the defendants 
lay a stratum of silver vitreous sand, very valuable 
for the manufacture of glass : and the defendants, who 
were glass manufacturers, had been in the habit of 
digging and carrying away laige quantities of the sand 
for the purpose of using it in such manufacture. The 
plaintiff's biU alleged that there was no custom in the 
manor of Leighton Buzzard authorising the tenants to 
open mines or quarries upon the lands held by them, 
or to dig and carry away the soil thereof, or the sand, 
day* gravel, or minerals under the same : and prayed 
that the defendants might be restrained from digging, 
raising, or carrying away any sand out of the lands 
held by them. 

The defendants, on the contrary, alleged that acustom 
did exist, authorising all the copyhold tenants to dig 
for and get sand, sandstone, gravel, and -clay, from 
their respective tenements, and to cart and carry away 
the same to lands not holden of the manor, and use 
and sell the same, either off or on the manor, without 
the licence of the lord. In support of this allegation, 
several witnesses gave evidence, showing that for 
twenty-seven years previous to the filing of the bill 
in this suit, a very extensive trade had been carried 
on in this particular ssnd by the copyholders : and 
other witnesses testified that sand, sandstone, day^ 
and gravel had been for many years openly dug and 
raised from the manor. 

The only evidence offered by the plaintiff in oppo- 
sition was that of the present steward of the manor 
(who is the plaintiff's solicitor, and resides in London), 
of a^ solicitor who assisted the former steward, and of 
the Chapter Clerk of the Dean and Canons of Windsor. 
They simply stated that they had never heard v€ the 
alleged custom. The deputy steward, who resides at 
Leighton Buzzard, was not called. 

Wood, V.-C.,- before whom the case was heard, 
tendered the parties an issue to be tried by a jury, as 
to the question of custom ; but this was declined, and 
his Honour accordingly tried the cause, sitting as a 
jury. He granted an injunction, being of opinion that 
the case was on all fours with Bailey v. Appleyard 
(8 Ad. & E. 161) : that, by the Prescription Act <2 & 
3 Will. 4, c. 71), the custom must be proved to have 
existed for thirty years : and that, as the evidence 
in the present case extended over only twenty-seven 
years, the defendants* case had failed. Farther, he 
was of opinion that, as the manor was a very large 
one, the evidence offered by the defendants was toa 
scanty to support a custom which, in effect, would 
deprive the lord of a portion of his property. 
From this decision the defendants appealed. 

The Attomey-Generdl, Oifard, Q.C., and Wal/ord, 
for the plaintiffs. 

This is Sk profit d prendre out of land, to which the 
Prescription Act applies, 
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Bailey y. Appleyard, 8 Ad. & £. 161. 
The custom alleged to exist in the case of 

Lard Salisimry y, OladiUme, 9 H. of L. Ca. 692, 
was of a different nature from that now in question. 
Here, in removing the sand, the soil was itself removed. 
Such a custom would be repugnant ; for it could not 
be presumed that the lord would grant away the soil 
of the manor, 

GitUwoTcPs Case, 6 Co. Rep. 874 ; 

ClayUm t. Corby, 5 Q. B. 415 ; 

AUamey-QenercU y. MaUhias, 4 K. ft J. 579. 
Evidence extending over not less than thirty years 
most therefore be given in accordance with the Pre- 
icription Act, section 1 ; and such evidence must apply 
to the particular sand removed, not merely to sand 
and clay generally, 

Bi$hop of Wi/ichesUr v. KniglU, 1 P. W. 406. 
Farther, until 1863, the manor was in lease ; the 
acts done were committed merely by the Hcence of the 
leasee, and could not bind the reversioner, 

Daniel v. North, 11 East, 372 ; 

Bright V. Walker, 1 C. M. & R. 211 ; 

Wood y. Veal, 5 B. & Aid. 454 ; 

Papendick v. BridgtvaUr, 5 El. & BL 166. 
Besides, the late lords of the manor were ecclesi- 
astical persons, and would not exorcise the same 
vigilance bs lay persons. 

Jkcimiis Sturges, for mortgagees, in the same interest 
as the plaintiff. 

Sir IT. Cairns, Q.C., and Sargant, for the de- 
fendants, Messrs. Chance. ^ 

In order to bring a profit out of land within section 1 
of the Prescription Act, the land must be that of some 
one else than the person claiming the profit, 

Murgatroifd v. Bobinaon, 7 El. & BL 391. 
Now, though the freehold of a manor was in the lord, 
the solum was in the copyholder. Thus the lord was 
liable to trespass, 

Co. lit., 62 b, 
Again, if the solum was not in the copyholder, a 
ciutom to dig and carry away clay without limit, 
would be bad ; for a profit d prendre in alieno aoto to 
an unlimited extent was unreasonable. Yet such a 
custom was maintained in 

Lord Sdtiabwry v. Oladatone {loe. eit.), 
a case which clearly established that a custom in a 
manor for the copyhold tenants to dig and carry 
away minerals from their own tenements, was not a 
profit €t prendre in aliteno solo; such a custom, therefore, 
did not fall ^thin section 1 of the Prescription Act. 

The Act being out of the way, evidence had been 
given ef a custom for twenty-seven years. Now nn- 
explafaied QMgs for twenty years, was a usage on 
which a joiy might find a custom, 

JbTT. /oOiffe, 2 B. & C. 54 ; 

/Mftto ▼. ffaroey, 1 C. H. & R. 877 ; 

J¥rT. mmnh 12 East, 62 ; 

Mmr. J0r9, 2 M. & S. 92. 



As to the reversioner not being bound, if the acta of 
the copyholders were detrimental to the tenant of the 
manor the reversioner might be bound. The tenant 
was the lord pro tempore : he had all the rights of the 
lord ; and as such tenant in the present case was the 
plaintiff, he must be bound by his own laches in not 
insisting on his rights. 

The AUorruy-Oeneral, in reply. 

22 March, 1865. 

The Lobd Chancellor, after stating the case^ 
said : The yice-Chancellor was reported to have ruled, 
that, although there was considerable evidence of 
the digging of the vitreous sand to a large extent 
for the last twenty-seven years, yet a custom of 
this nature, according to the case of Bailey v. Apple- 
yard (loc. ciL), which his Honour thought was on alF 
fours with the present, must clearly, under the Act 
2 & 8 WilL 4, c. 71, commonly called the Prescription 
Act, be proved for thirty years, or else all the evidence 
up to any time short of that period was of no avail in 
establishing the custom ; and his Honour came to 
the conclusion, that as regards the vitreous sand, 
which was the subject of the greater part of the evi- 
dence in the case, it was dear that the evidence could 
not be sufficient. 

With great respect to his Honour, there seemed to 
be some error in this part of the judgment. First, the 
question in the cause was not, —as to a custom to dig 
and sell this particular sand, but as to a custom for 
copyholders to get and sell sand, gravel, and clay, 
from within their own copyhold lands held of the 
manor ; and therefore the evidence, as to the fact of 
this particular sand having been dug and sold in large 
quantities for the last twenty-seven years, was part 
only of the larger body of evidence adduced to prove a 
custom for the copyholders to dig and seU sand gene- 
rally, which would include the right to dig and sell 
this particular sand. Secondly, it was clear on the 
language of the Prescription Act, and had been so settled 
by decision, that the first section, which related to 
profits d prendre, applied only to cases where one man 
claimed by custom, prescription, or grant, some profit 
or benefit to be taken or enjoyed from or upon the 
land of another, and had no application to the case of 
a right claimed by a copyholder on his own copyhold 
tenement, according to the custom of the manor. 
With respect to the sixth section of the statute, the 
meaning seemed to be that no presumption or inference 
[n support of the claim, should be derived from the 
bare fact of user or enjoyment for less than the pre- 
scribed number of years ; but, where there were other 
circumstances in addition, the statute did not take 
away from the fact of enjoyment, for a shorter period, 
its natural weight as evidence, so as to preclude a jury 
from taking it, along with other circnmstances, into 
consideration as evidence of a grant. 

Customary rights of copyhold tenants differed from 
prescriptive rights. The former were usages which 
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applied to a number of persons in a certain district or 
locality ; but prescriptive rights were claimed by one 
or more person or persons, as existing in themselves and 
their ancestors, or as attached to a particular estate. 

His Lordship then entered into an examination of 
the evidence, and was of opinion that the right of the 
copyholders to dig sand and clay within their own 
tenements was clearly established, when the supposed 
obstacle from the Prescription Act was removed. 

His Lordship then proceeded to observe that the 
Vice-chancellor appeared to be much influenced by 
the extent of the manor, and the insufficiency of the 
defendants' evidence to prove a custom extending over 
so laige a district. But the custom could be exer- 
cised only where the veins or beds of sand, gravel, and 
clay were found, and there was no evidence that they 
existed generally throughout the manor. The law had 
laid down no rule as to the extent of evidence which 
was required to establish a custom, or from which the 
presumption or inference of the fact of a custom 
might be rightly drawn. It was the province of a 
jury to draw these conclusions of fact, ^ut in several 
cases the Courts had refused to disturb the verdicts of 
juries to a custom in a manor, oven when founded on 
very slender evidence. 

Thus in Doe v. Mason (3 Wils. 63), a single admittance 
to a copyhold was held evidence sufficient to prove the 
custom of a manor for lands to descend to the youngest 
nephew, and, although there was evidence to the con- 
trary from a presentment of the homage entered on 
the Court roUs, the Court of Common Fleas refused a 
new trial. So in the case of Eoe v. Jeffrey {loc. ciL), 
a single instance of a surrender in fee by a tenant in 
special tail of a copyhold estate was considered evi- 
dence sufficient to prove a custom within the manor 
to bar entails by surrender, although there was proof 
of the fact of a recovery having been suffered at an 
earlier period by a tenant in tail to bar the entail ; and 
it was said by Lord Ellenborough, that, although it 
was true that one act undisturbed did not make a 
custom, yet it would be evidence of a custom^ and 
Mr. Justice Le Blanc said it was a fact on which it 
was competent for a jury to find such a custom. There 
were other decisions to the same effect His Lordship 
therefore could not concur with the Yice-Chancellor 
in his opinion of the insufficiency of the evidence in 
the present case, and, sitting as a jury, he felt bound 
to give effect to it, and to accept it^ being wholly uncon- 
tradicted, as sufficient evidence of the alleged custom 

The acts of the copyholders had been open and 
notorious, and it was hardly to be supposed, if there 
was no custom, that they would have remained un- 
challenged by the loid, inasmuch as if unwarranted 
they would have formed • cause of forfeiture by the 
copyholders of their tenements, and the lord, tibere- 
fore, had always had the strongest interest to take 
advantage of the acts done. This raised very strong 
presumption against the lord, and would render even 
slight evidence of a cogent character. 



His Lordship could not listen to the suggestion 
that the late lords of the manor were ecclesiastical 
persons, and negligent of their rights. Thero must 
be one rule, applicable to the ecclesiastical person as 
well as to the lay. 

In the present case, his Lordship was of opinion 
that a jury would not only be warranted but bound, 
upon the evidence of the defendants, to find in favour 
of the custom ; and he must, therefore, reverse the 
decision of the Vice-chancellor, and dismiss the bill 
with costs. 

Lord Chancellor. ) Ex parte Chatasse. ' 
19 Jan., 22 April, 1865. i He Grazebbook. 

Illegal Contract — Blochade'Running. 

A cmUract of partnership in blockade-running is not 
contrary to the mimieipai law of this country. 

In this case the bankrupt, Grazebrook, was partner 
in a joint adventure with one Chavasse, with the 
object of sending out a cargo of rifles and other fire- 
arms to some one of the blockaded ports in the Con- 
federate States of America : selling them there, and 
investing the proceeds of the sale in cotton, and after- 
wards bringing the cotton to this country. A cargo 
of rifles was accordingly sent out : the vessel which 
carried it succeeded in running the blockade: the 
rifles wero sold, and part of the proceeds invested in 
cotton, which was believed to be stored at Wil- 
mington. 

Subsequentiy Grazebrook became bankrupt, and 
Chavasse made an assignment of his property, for the 
benefit of his croditors. The trustees of the latter 
presented a petition in the Court of Bankruptcy, at 
Birmingham, praying that an account of the partner^ 
ship dealings and transactions might be taken, and the 
share and interest of Chavasse in the cotton ascer- 
tained. Tlie Commissioner dismissed the petition, 
without calling on the assignees of Grazebrook, being 
of opinio^ tliat a partnership for the purpose of 
blockade-running was illegal 

From tMs decision Chavasse's trustees appealed. 

Daniel, Q.C., and Jk Oex, for the appellants. 

1st. This is a simple question of ownership between 
two perfectly innocent parties—tiie assignees of Graze- 
brook, and the trustees of Chavasse. Even if the 
property is the fruit of an illegal transaction, the 
Court will not^ in such a case, rofuse to decide between 
them, 

Sharpe v. Taylor, 2 Ph. 801. 

2nd. But an agreement to run a blockade, or to seU 
contraband of war to the blockaded party, is not 
illegaL It infringe no municipal law : and it is not 
malum in se. It may be contrary to international 
law : and, therefore, persons acting on it may subject 
themselves to the penalty inflicted by international 
law— 'Viz., confiscation of the goods, if they are cap- 
tured : but international law ia only part of the law of 
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tills conntiy, to the extent that its tribunals will not 
give any redress for snch confiscation, 

Wheaton's International Law, 813 ; 

1 Kent's Commentaries, 145 ; 

The Rosalie and Betty, 2 Rob. 848 ; 

f?^ Nancy, 8 Rob. 80 ; 

The Santissima Trinidad, 7 Wheaton's Rep. 877 ; 

AUomey-Oeneral v. ffilUm, 2 H. A; C. 505. 

Aspinal, Q.C,, and C. Russell, for the assignees of 
Grazebrook. 

The law of nations most be taken to be part of the 
law of every cirilised country, at all events, to this 
extent, that its Courts will not recognise any contract 
made in despite of it, any more than they recognise 
contracts made in despite of municipal law. Though 
certain classes of offences against international law 
have been made offences against municipal law, it does 
not follow that contracts founded on them would not 
have been void at Common Law, 

1 Amould's Marine Insurance, 771 (2nd ed.) ; 

NayUn- v. Taylor, 9 B. & C. 718 ; 

Medeiros v. HiU, 8 Bing. 231 ; 
and in snch cases the Court, though it will not inflict 
a penalty on the contracting parties, will abstain from 
lending its direct assistance to either of them as it is 
asked to do here, 

The TuUla, 6 Rob. 177 ; 

1 Daer on Marine Insurance, 623, 748. 
If the Court lends its direct assistance to a person 
infringing^ international law, it may be a grave ques- 
tion. Whether the belligerent will not have rights as 
against this nation ? 

But ftirther, the exportation of arms was prohibited 
by the Queen's Proclamation of the 13th of May, 
1861. And as the Sovereign is empowered to issue 
such a prohibition, 

16 9l 17 Vict. c. 107, s. 150, 
the tranaacfcion in question is contrary to municipal 
kw. 

[Tbz Lokd Chakckllor. — ^The proclamation does 
not purport to be made in pursuance of that statute.] 
Some weight must be attached to the proclamation ; 
thou^ it cannot create a new offence or expose the 
subject to forfeiture of his goods, yet, where it relates 
to scatters peculiarly within the prerogative of the 
Sovereign, as those relating to peace or war, the 
Court will refuse to give such assistance as is asked* 
here. 

Bacon's Abridgment, tit. Prerogative, b. 405. 
The case of Sharpe v. Taylor {loc cit,) is distin- 
guishable. The illegality there was not of the essence 
of the contract, only incident to it. They also re- 
ferred to 

Armstrong v. Armstrong, 3 M. & K. 45 ; 

Shiffner v. Gordon, 12 East, 296 ; 

OurtiB T. Perring, 6 Ves. 789 ; 

Sraekenbtiry v. Brackenbwry, 2 J. & W. 391. 

DnM, C-C, in reply. 



22 April, 1865. 

The Lord Chancellor said : In the view of inter- 
national law the commerce of nations is perfectly free 
and unrestricted. The subjects of each nation have a 
right to interchange the products of labour with the in- 
habitants of every other country. If hostilities occur 
between two nations, and they become belligerents, 
neither belligerent has a right to impose or to require 
a neutral Government to impose any restrictions on the 
commerce of its subjects. The belligerent power cer- 
tainly acquires certain rights which are given to it by 
international law. One of these is the right to arrest 
and capture, when found on the sea, the high road 
of nations, any munitions of war which are destined 
for, and in the act of being transported in a neutral 
ship to, its enemy. This right, which the laws of 
war give to a belligerent for his protection, does 
not involve as a consequence that the act of the 
neutral subject in so transporting munitions of war 
to a belligerent country is either a personal offence 
against the belligerent captor, or an act which gives 
him any ground of complaint, either against the 
neutral trader personally, or against the Government 
of which he is a subject. The title of the belligerent 
is limited entirely to the right of seizing and con- 
demning as lawful prize, the contraband articles. He 
has no right to inflict any punishment on the neutral 
trader, or to make his act a ground of representation 
or complaint against the neutral State of which he is a 
subject. 

In fact, the act of the neutral trader in trans- 
porting munitions of war to a belligerent country is 
quite lawful, and the act of the other belligerent 
in seizing and appropriating the contraband articles 
is equaUy lawful. Their conflicting rights are coex- 
istent, and the right of the one party does not render 
the act of the other party wrongful or illegal. There 
is, however, much incorrectness of expression in some 
writers on the subject, who, in consequence of this 
right of the belligerent to seize in transitu munition 
of war whilst being conveyed by a neutral to his enemy, 
speak of the act of transport by the neutral as un- 
lawful and prohibited commerce. But this commerce, 
which was perfectly lawful for the neutral with either 
belligerent country before the war, is not made by the 
war unlawful or capable of being prohibited by both 
or either of the belligerents ; and international law 
only subjects the neutral merchant, who transports 
the contraband of war, to the risk of having his ship 
and cargo captured and condemned by the belligerent 
Power, for whose enemy the contraband is destined. 

That the act of the neutral merchant is in itself 
innocent is plain from the circumstance that the 
belligerent captor cannot visit it with any penal 
consequences beyond the judicial condemnation of the 
ship and 6argo, nor can he make it the subject of 
complaint. This is well explained by Yattel in the 
following passage. Speaking as a belligerent Power, 
he says : 
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" Quand j'ai notifie aux Puissances neatres nn decla- 
ration de guerre h tel ou tel peuple, si elles veulont 
8*ezpoflerklui porter des choses qui serrent kla guerre, 
elles n'auront pas sujet de se plaindre au cas que leurs 
marchandises tombent dans mes mains, de m^me que 
je ne leur declare pas la guerre pour aroir tent4 de les 
porter. Elles souffrent, il est vrai, d'une guerre k 
laquelle elles n'ont x>olnt de part, mais c*est par acci- 
dent. Je ne m'oppose point k leur droit-— j*use seule- 
ment du mien, et si nos droits se croisent et se nuisent 
i^ciproquement, c*est par Teffet d*une n^cessit^ ine- 
vitable. Ce conflit arrive toujours dans la guerre." 

Yattel must here be considered as speaking of the acts 
of the subjects of a neutral Power, and not of the neutral 
Government itself, for the supplying of warlike stores 
to a belligerent by a neutral State would clearly be a 
breach of neutrality. 

The same doctrine as to the freedom of the com- 
merce .of the neutral subject is more explicitly stated 
by Mr. Chancellor Kent, in the first volume of his 
"Commentaries," page 142, and was most distinctly 
affirmed in a celebrated decision of the Supreme Court 
of the United States. 

The language of Chancellor Kent is clear and compre- 
hensive—'* It is a general understanding, grounded on 
true principles, that the Powers at war may seize and 
confiscate all contraband goods without any complaint 
on the part of the neutral merchant, and without any 
imputation of a breach of neutrality in the neutral 
sovereign himself. It was contended on the part of 
the French nation, in 1796, that neutral governments 
were bound to restrain their subjects from selling or 
exporting articles contraband of war to the belligerent 
Powers. But it was successfully shown, on the part 
of the United States, that neutrals may lawfully sell 
at home to a belligerent purchaser, or carry themselves 
to the belligerent Powers, contraband articles subject 
to the right of seizure in transitu. This right has 
since been explicitly declared by the judicial autho- 
rities of this country. The right of the neutral to 
transport, and of the hostile Power to seize, are con- 
flicting rights, and neither party can charge the other 
with a criminal act." 

The material passage of the judgment, as given 
in the 7th vol. of Wheaton's Reports, is the follow- 
ing — ''There is nothing in our laws, or in the 
law of nations, that prohibits our citizens from sending 
armed vessels, as well as munitions of war, to foreign 
ports for sale. It is a commercial adventure which no 
nation is bound to prohibit, and which only exposes the 
persons engaged in it to the penalty of confiscation." 

I take this passage to be a very correct repre- 
sentation of the present state of the law of Eng- 
land also. For if a British shipbuilder builds a vessel 
of war in an English port, and arms and equips 
her for war bond fide on his own account, as an article 
of merchandise, and not under or by virtue of any 
agreement, understanding, or concert with a belli- 
gerent Power, he may lawfully, if acting band 



fide, send the ship so armed and equipped for sale 
as merchandise in a belligerent country, and will 
not, in so doing, violate the provisions or incur 
the penalties of the Foreign Enlistment Act. It 
is true that under the provisions of the Act of the 
16th & 17th Vict. c. 107, Her Majesty has power 
by proclamation or order in council to prohibit the 
exportation of certain goods, including arms, ammuni- 
tion, gunpowder, naval and military stores, but no 
order in council or proclamation was made in the terms 
or under the special authority of this statute. 

Great reliance, however, was placed by the counsel for 
the respondents on the Queen's proclamation of the 1 3th 
of May, 1861, although it was admitted that it could 
not be treated as made under the authority of the last- 
mentioned statute. I need not observe that the object 
of a proclamation is to make known the existing law, 
and that it can neither make nor unmake law. But in 
truth the proclamation of 1861 is directed, and very 
properly, to two objects— first, to declare that the pro- 
visions of the Foreign Enlistment Act would be strictly 
enforced ; and, secondly, not to prohibit the exporta- 
tion of warlike stores, but to warn the subjects of the 
realm that if any subject carried contraband of war to 
either belligerent, he would incur the penal conse- 
quences of the law of nations, and would receive no 
protection or relief from these consequences (that is, 
from capture and condemnation) at the hands of Her 
Majesty. The proclamation has no effect whatever on 
the legality of this adventure. 

I am of opinion, therefore, that this adventure 
between the bankrupt and the petitioner was a 
lawful contract, and that the ordinary rights of 
property result from it. Consequently, I am of 
opinion that the goods in which the proceeds of 
the adventure were invested bebng to the peti- 
tioner and the bankrupt, according to their several 
interests in that adventure and their contributions to 
the same, and I shall remit the case to the Commis- 
sioner with the following declaration — 

iftnu^.— Reverse the order of the Commissioner. 
Declare that there was a valid partnership between 
the bankrupt and the petitioner in the adventure 
described in the petition, and that the accounts 
of the partnership ought to be taken, the part- 
nership property sold or otherwise disposed of, and 
the proceeds applied in payment of the debts of 
the partnership, and the surplus divided according to 
the interests of ,the petitioner and the bankrupt 
respectively. 

Lord Chancellor. 1 ^j5 parte Mayok. 
15, 18 March, 22 Apeil, 1865. J Re Wood. 

BanJcruptcy — Partnership^Conversum of Joint 
into Separate Estate. 

It is incompetent for one of two partners to assign to 
ihs other his share of the partnenhy^ property, so as to 
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fontfert the joint eUaU into the aeparaU estaU of the latter; 
ichen both the paHnership and the partners individually 
are in a state of insolvency. 

The (est of bona fides in such a transaction is, that 
Udoanot defeat or delay creditors. 

The bankrupts, Messrs. Wood k Greenwood, were 
partners in the business of brick-making ; and also 
had an agreement for a lease of a colliery, the working 
of which was expected to be a profitable undertaking. 
In the month of August, 1863, they were in great 
pecuniary difficulties. On the 18th of November, 
1S63, a trader-debtor summons was taken out against 
them for a debt of 250^. ; and in the same month 
several writs for krge sums were issued against 
them. They were also indebted to one Goode 
on bill transactions to the extent of 1,600/. On 
the 9th of December, 1868, they applied to Goode 
to iBnew these bills, or make them an advance 
of money, but this ho declined to do, where- 
upon the bankrupts determined to dissolve partner- 
ship, and a deed was prepared and executed on the 
same day, whereby Greenwood assigned the whole of 
the partnership property to Wood, taking from Wood 
a covenant to pay the partnership debts. 

This deed appeared to liave been executed in the 
expectation that Wood would obtain advances on the 
colliery, and be enabled to work it profitebly. In 
the result, however, the colliery proved a failure, and 
at the date of the execution of the deed, both the 
partnership estete and the estates of the separate 
partners were insolvent 

Wood & Greenwood having been adjudicated bank- 
rupts, on a petition presented on the 24th of December, 
1863, a petition was presented by the joint creditors, 
praying that it might be declared, either that the at- 
tempted dissolution of partnership of the 9th of De- 
cember was invalid as against them, or, in the alter- 
native, that there was no joint estate, so that in either 
case they might have recourse to the separate estate 
of the partners. 

The Commissioner dismissed the petition: and 
from his decbion the present appeal was brought. 



Bacon, Q.C., and De Gex, for the appellants, the 
joint creditors. 

This deed defeats and delays the joint creditors : it 
is iu fact, a fraudulent preference of one class of 
creditors— viz., the separate creditors of the partner- 
sJiip. It hasalways been held, that it is unlawful to with- 
draw an estate from the mode of distribution appointed 
h' law : and, in this point of view, the* deed is fraudu- 
lent, within section 67 of the Bankrupt Act of 1849. 

It ia true that such deeds have been supported in 
ttisea where a money consideration passes : the reason 
l>eing, that then there is a fund in medio available for 
creditors, 

Sx parte Marshall, 1 M. D. & D. 5/5 ; 
Uake r. Young, 5 EL & BL 955. 



But a mere promise to pay, will not uphold such a 
deed, 

Baxter v. Pritchard, 1 Ad. & E. 456 ; 
Jtose V. Haycock, 1 Ad. & E. 460 ; 
Graham v. Chapman, 1 2 C. B. 85. 
Again, deeds have been upheld where there was a 
covenant to pay the debts, and one of the partners 
was solvent. 

Ex parte Ruffin, 6 Ves. 119 ; 
ExparU Fell, 10 Ves. 347 ; 
Ex parte Williams, 11 Ves. 3 ; 
but here both the parties are insolvent. 

The second alternative in the prayer of the peti- 
tion was not argued. 

Daniel, Q.O., and Fry, for the separate creditors, 
relied on 

Ex parte Riiffin, loc. cit., 
and the two other cases before Lord Eldon, cited 
above. It was perfectly competent for one partner to 
assign his share in the partnership to the other, pro- 
vided this was done bond Jide, and without any inten- 
tion to defraud, 

Ex parte Pcake, 1 Madd. 346 ; 
Re Walker, 10 W. R. 656. 
This deed could not be fraudulent It was not even 
asserted that there was any fraudulent intent on the 
part of the partners, or either of them. The deed 
was not voluntary, so as to be fraudulent within the 
statute of Elizabeth, for the assignment was made in 
consideration of a covenant to pay the debts. There 
were cases in which an assignment of the assets to a 
third person, even though he were a trustee for the 
creditors, had been held to be fraudulent on the 
ground that they were attempts to evade the action of 
the Court of Bankruptcy, and embarrassed the cre- 
ditors in pursuing their remedies. But here every 
creditor had the same remedy after the transaction in 
question, that he had before it ; each creditor might 
have brought his action, and had execution against 
the very goods assigned by the deed. The only pos- 
sible ground then for holding the deed invalid was 
that it was an attempt to defeat not all the creditors 
but some of them ; this argument was founded on the 
rule of administration in bankruptcy, intro<luced by 
Lord Loughborough's order. But that order could 
not render a transaction invalid, which was other- 
wise valid; moreover, the same argument would have 
applied in 

Ex parte Ruffin, loc. cit., 
and other cases of that class. 

Little, for the assignees, took no part in the argu- 
ment. 

Bacon in reply. 

The transaction of the 9th of December, was in itself 
an act of bankruptcy. This could not be alleged in 

Ex parte Ruj^n, loc. cit. ; 
there the assigning partner was solvent, and a year 
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•nd a half elapsed before the bankruptcy, a time suffi- 
cient to make the change in the partnership notorious. 
The transaction here ia clearly calculated to disturb 
the administration in bankruptcy ; it is, therefore, 
fraudulent in the sense in which that word is used in 
the Bankruptcy Acts ; namely, not with reference to 
the intentions of the persons engaged in it, but with 
r^;ard to the effects which would follow if the trans- 
action were upheld. Further, the deed is voluntary. 

The Loud Chancellor said, that he would now 
state his present impression of the case. It must be 
taken on the evidence, that on the 9th of December 
the partners were insolvent, both individually and as 
partners. Taking, then, the principle of the Common 
Law, as embodied in the statute of £liz., it would 
seem to be incompetent for one partner to make, and 
the other to accept, such an assignment, both being 
insolvent at the time. Again, having regard to the 
principle embodied in the Bankrupt Act of 1849, it 
would seem to be fraudulent within the meaning of 
that Act, because it had for its object the disposition 
of the joint property, so as to defeat or delay the joint 
creditors, from whom the joint property would be 
taken away if this deed were upheld. Again, having 
regard to the fact that voluntary assignments were 
void as against creditors, this deed could not be con- 
sidered as having been made fon valuable considera- 
tion, for the covenant for payment of debtSi which 
it contained, was that of an insolvent 

His Lordship was, therefore, of opinion that this 
transaction couli not be regarded as batid fide and 
valid within the oases before Lord Eldon, and that 
the property, therefore, remained partnership pro- 
perty. He would, however, reserve his final judgment 

22 April, 1865. 

Thb Lord Chancellor now said : The question 
which arose was, trhether it was competent to 
Greenwood to make, and to Wood to receive, an 
assignment of the partnership property, which would 
have the effect of converting the joint estate into 
the separate estate of Wood, and would, therefore, 
have the effect of withdrawing from the joint 
creditors that property to which they were entitled, 
and which would also have the effect of taking fh>m 
Greenwood's separate creditors any separate property 
that Greenwood might be found entitled to in that 
joint property, after the joint debts were paid. 

The case was learnedly argued with reference to 
several decisions of Lord Eldon ; but the principle of 
all these decisions was that which was shortly stated 
by Lord Eldon in £x parU Williams {loe, cit.), where 
he very concisely stated that every one of these trans- 
actions depended entirely upon the bona Mes, 

The question, therefore, to be answered was simply 
this, whether an assignment of this nature could be 
made band fide by a partner when the partnership was 
in a state of insolvency, and the partners themselves 
were equally insolvent in their separate character. 



Now the principle of law embodied in the ISth of 
KHz., and also the principle expressed and declared by 
the 67th section of the Bankrupt Act of 1849, entirely 
forbade his Lordship holding that tliis assignment was 
anything but a fraudulent conveyance — ^fraudulent 
against creditors— a transaction which could not have 
effect given to it, because it would have the effect of 
delaying and defeating the joint creditors of an insol- 
vent person in their attempts to recover and make 
available the property of that person. Applying, there- 
for^ that test to the matter, his Lordship must hold 
that there was no bona fides in this transaction ; that 
the assignment was fraudulent and void ; that it did 
not operate as a conversion of the bankrupts* property 
into the separate estate of Wood ; and that the whole 
of the property as it existed belonging to the bankrupts 
at the date of that deed, most stiU be considered as re- 
maining the joint property of the partners, and must be 
administered and distributed as such under the bank- 
ruptcy among the joint creditors. 



Lord Chanoellor. 

25 Aj^bil, 1865. 



HuTTON V, The Scar- 
BORoroH Cliff Hotel 
Company (Limited). 

Company — Memorandum of Association — 
Preference Shares— 25 & 26 Vict, c. 89, 
88. 12, 50. 

A memorandum of association contained iha words, 
" The nominal capital of the company is 120, 0007., 
divided into 12,000 shares of 107. each " .— 

Held, theU the shareholders must all be on an equality: 

Held, also, that the company could not give to som^ 
of the 13,000 shares a preference dividend : 

Semble, such equality being the basis of the m^mth 
randum, the company could not by any mode alter the 
memorandum so as to destroy the equality. 

Articles of association provided for declaring a divi- 
dend "to be paid to the shareholders in proportion to 
their shares " .- — 

Held, that this proportion must be an equal one: 

Semble, also, (hat the company had no power, under 
25 d: 26 Vict, c 89, s. 50, to alter the articles so as to 
make the proportion unequal 

This was a motion by way of appeal from an order 
of Kindersley, Y.-O., restraining the defendants from 
issuing with a preferential dividend any of the shares 
in the Scarborough Cliff Hotel Company (Limited), 
which remained unissued. 

The articles of association contained a power ena- 
bling the company to increase their capital, but did 
not contain a power enabling them to alter the 
memorandum of association. 

Besolutions giving the directors power to issne all 
the unallotted shares with a preferential dividend, 
were passed unanimously at two meetings. 

The facts are fully stated in the report of the case 
in the Court below, 5 K. R. 503. 
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ITie AUomey-OcTieral, Gkisse, Q.C., ax^d Bury, for 
the defendants. 

The shares proposed now to be issued never existed, 
and were never part of the capital of the company 
mentioned in the memorandum. 

The proposed scheme did not alter a word of the 
Bienuvandum of association, which did not prescribe 
equality, but left the relations of the shareholders to 
be dealt with by the articles of association. Neither 
was the scheme inconsistent with the articles of asso- 
ciation, but if it was, it was passed in the manner 
pointed out by the 50th section of the Companies Act, 
1862, and, therefore, altered jn^ tanto the articles of 
association. 

It was a matter of internal regulation which had 
been agreed to at general meetings of the company, 
and, therefore, the Court would not interfere, 

Lord v. The Governor and Company of Copper 
MiTusTB, 2 Ph. 740. 

The scope of the Companies Act of 1862, as of that 
of 1856, was to enable three-fourths of the share- 
holders to bind the rest, 

Bryon v. The Metropolitan Saloon Omnibus Com- 
pany, Limiiid, 3 De G. & J. 123, 127. 

BaUy, Q.C., Sir B. Cairns, Q.C., and Speed, for 
the plaintiffs, were not called upon. 

The Lord Chancellor said : The directors had 
ao donbt acted bond fide, but they had hit on a mode 
of raising additional capital which was not justified by 
the Act of Parliament. He could not adopt the view, 
that it was a matter of internal regulation. The share- 
holders had contracted to stand on a perfect equality, 
but the proposed scheme divided them into two 
classes, one of which was to be entitled to a dividend 
in. priority to the other. This was not a matter con- 
cerning the regulation of internal affairs, but altered 
the relative condition of the shareholders. There were 
three questions which arose— first, whether the memo- 
randum of association did not interfere with what was 
proposed to be done ; secondly, whether the articles of 
association did not interfere with what was proposed 
to be done ; and, thirdly, whether what had been done 
was done consistently with the powers of alteration 
given by the statute, and whether the eourse pointod 
out by the statute had been pursued. 

The memorandum of association was the funda- 
mental basis of the company, and oould not be altered 
except under the 12th section of the Companies Act, 
1862, which enabled the company to do so if the 
articles of association contained provisions to that 
effect Any company, therefore, might alter their 
memorandum so far as was allowed by that section, if 
they were authorised to do so by their articles of asso- 
ciation. But in the regulations or articles of associa- 
tion appended to the memorandum of association in 
the present case, tliere was nothing which enabled the 
company to alter the memorandum. By the 5th sec- 
tion of the memorandum, the nominal capital of the 



company was 120,000^., divided into 12,000 shares of 
10/. each, and there was nothing which gave the com- 
pany power to alter that 5th section — nothing which 
enabled them, by resolution or otherwise, to alter the 
relative positions and rights of the holders of those 
12,000 shares. The holders of those 12,000 shares 
were necessarily inter se equal, having equal rights 
and privileges. The scheme proposed to divide them 
into two halves, and to put the latter half in priority 
over the former. Ko such inequality was contem- 
plated by the memorandum. As the alteration of the 
memorandum was not provided for by the articles, it 
could only be arrived at under the 50th section of the 
Act, which enabled the company, by special resolution, 
to alter the articles. But if there was nothing which 
enabled the company to alter the basis of the memo- 
randum, such a power could not be acquired under 
that section. Moreover, it was impossible for the 
company, by one resolution, both to insert the power 
in the articles and to act upon it 

On the second question, what was proposed to be 
done clearly interfered with the 72nd section of the 
articles of association. That section involved the ruls, 
that the dividend to be paid to all the 12,000 share- 
holders should be paid to them in proportion to their 
shares, and in no other way. Each one of the 12,000 
shareholders was to receive an equal and mutually pro- 
portionate dividend, the amount of which was to be 
regulated according to the entire number of share- 
holders ; and each shareholder was to stand on an 
equality with all the others. But if, as was proposed, 
one half were to receive a large dividend before the 
others received any, no proportion was observed. His 
Lordship considered that what was proposed to be done 
would strike the 72nd section out of the regulations. 
He would not conclusively determine that that could 
not be done, but his present impression was, that the 
section could not be struck out of the articles for the 
purpose of introducing any inequality or want of pro- 
portion among the shareholders. He must confirm 
tho order of the Vice-Chancellor, and refuse the 
motion, with costs. 



Master Of the Bolls. | r,^^^^ ^^ ^^^^^ 
9 March, 21 Ap&rL, 1865. ) 

Protnite to Leave by Will — Statute of Frauds-^ 

Contract. 

S R promised his brothers children that, tf Ihey toould 
execute a deed, he would bequioth to them *' at least as 
much as they would get under their father's wilV* : — 

Held, that su<^ promise, though verbal, constituted a 
biiiding obligation, and ought to be specifically per- 
formed. 

This was a suit instituted by the widow and children 
of Geoi^ Ridley, to obtain from the estate of Samuel 
Ridley compensation in 8atis£action of a promiie 
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alleged to have been made by the latter to leave to 
all the children of George Ridley "at least as much 
as they would get under the will of their father," if 
they would concur in conveying a copyhold estate to 
Edward Ridley, the brother of Samuel and George 
Ridley. 

There were two questions in the case, one of fact, 
and one of law. The first question was, Whether any 
such promise was made ? The second question was. 
Whether, assuming it was made, this Court could 
legally enforce the specific performance thereof ? 

The facts were as follows — 

George Ridley made his will in the year 1844, and 
appointed his widow and her brother, Thomas Eaton 
Lander, and Samuel Ridley to be his executors, and 
left them all his property, upon trust for the sole use 
of his widow during her widowhood, and then upon 
trust to apply the income to the joint use of his 
children untQ the youngest of them attained the age 
of twenty-one years, when the property was to be 
equally divided between the children. 

George Ridley died in the month of August, 1846 ; 
and his will was proved by all his executors. He 
left six children, of whom five were infants at the time 
of his death. 

Two of the children were since dead, and the re- 
maining four were co-plaintiffs with their mother. 

George Ridley's personal estate was small, and his 
debts were considerable. His property consisted prin- 
cipally of a copyhold estate, called Oxtone, which was 
mortgaged to the extent of 4000^. This estate was 
conveyed to Edward Ridley, by a deed dated the 
27th of March, 1847. This deed purported to be made 
between the executors of George Ridley of the first 
part, his widow of the second part, his children of the 
third part, Edward Ridley of the fourth part, and one 
George Potts of the fifth part It recited the mort- 
gage debt ; the will of George Ridley ; that two of 
his children had attained the age of twenty-one 3'ear8 ; 
that they and their mother were convinced that it 
would bo for the benefit of the children of George 
Ridley that his real estate should be sold, at a price 
fixed by two disinterested land-valuers ; that the said 
land-valuers had valued the real estate at the sum of 
7, 3017., free from incumbrances ; or 3,301/. for the 
equity of redemption, subject to the mortgage for 
4000Z. upon the Oxtone property ; and that the widow 
had prevailed upon her co-executors to concur in the 
sale. 

There were other recitals, as to the apportionment 
of the purchase-money, which are not material ; and 
the deed proceeded to convey the estate to Edward 
Ridley, at the price fixed by the valuers. 

In the month of June, 1847, the deed was executed 
by all the parties thereto, other than four of the 
children of George Ridley, who were still infants. 

Edward Ridley was the partner of Samuel Ridley ; 
they lived together, carried on business together, and, 
as between themselves, they kept no accounts. 



' E<lward Ridley made his wUl in the month of 
' October, 1852, and left the estate called Oxtone to 
Samuel Ridley for life, with remainder to the widow 
of Edward Ridley for life, and after her decease to his 
children successively in tail. He died in the same 
month. 

The four children of George Ridley who in the 
month of June, 1847, were still infants, attained the 
age of twenty-one years and executed the deed as 
follows : 

George Samuel Ridley attained the age of twenty-one 
years, and executed the deed in the year 1349 ; Mary 
Helen Ridley attained the age of twenty- one years, and 
executed the deed in the year 1852. She died shortly 
afterwards intestate and without issue, and adminis- 
tration to her estate was granted to her mother. 
Harriette Anne Ridley attained the age of twenty- 
one years, and executed the deed in the year 1855 ; 
and John Richard Ridley attained the age of twenty- 
one years, and executed the deed in the month of 
November, 1857. He died in the month of Novem- 
ber, 1861. 

The plaintiffs asserted that their execution of the 
deed was obtained by the repeated asseverations of 
Samuel Ridley, that he would fulfil his promise. 

Samuel Ridley made three wills ; he made the first 
on the 8th day of December, 1852. By this will he 
gave 1,100Z. unto the children of George Ridley. 
Afterwards, by a codicil, he revoked this legacy in 
the event of any one of the children of Geoige Ridley 
refusing to execute the deed. 

On the 8rd day of June, 1857, Samuel Ridley mado 
a second will, and thereby revoked the first will and 
codicil, but bequeathed other sums, amounting to- 
gether to 1,100/., unto the children of George Ridley, 
except Mary Helen Ridley, who was then dead. 

On the 22nd day of May, 1858, Samuel Ridley 
made a third will, and thereby reduced the legacies 
left by him to the children of George Ridley to the 
sum of 600/. 

Samuel Ridley died on the 26th day of March, 1861 ; 
and his third will was shortly afterwards proved by 
the defendants, who were his executors. 

The plaintiffs insisted that the defendants ought to 
make good the difference between the amount of the 
benefit derived by the children of George Ridley, 
under the will of their father, which amount they 
estimated at the sum of 1,140/., and the value of 
the legacies bequeathed to them by the will of Samuel 
Ridley. They prayed for a declaration that they were 
entitled to receive from the estate of Samuel Ridley 
such a sum as should be sufficient to make up the 
difference between the amount of the legacies provided 
for the children of George Ridley by the will of Samuel 
Ridley, and the amount of the clear residue of the 
estate of George Ridley, and that they were creditors 
of the estate of Samuel Ridley to the extent of such 
difference. 
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Sduryn and G, N, CoU, for the pUmtiffs. 
Apartj making a representation upon which other 
peranis rely, is bound to make good that representa- 
tion, and if the party himself is dead, the representa- 
tion mnst be made good out of his estate, 
Bold ▼. JSTu^iTum, 20 Bear. 250 ; 
ffaaunersley v. JDu Bid, 12 CI. ft F. 45. 
The agreement is founded upon a snfficient consi- 
deratiMi ; and, as it might have been performed 
within a year, it does not fall within the 4th section 
of the Statute of Frauds, 

Smith on Contracts (8rd ed.), 104 ; 
Fenlonr. Etnblers, 3 Bur. 1278 ; 
PeUn y. Ccmpton, Skin. 353 ; 
WdU y. HtrrUm, 4 Bing. 40 ; 
Sowik y. Strawbndge, 2 C. B. 808. 

SouihgaU, Q.C., and Eddis, for the defendants. 
The plaintiffs, coming into Court so long after the 
promise was made, should have produced some autho- 
rity to show that the Court will act upon such a pro- 
mise as the present 

The case of ffammersleif v. Du Bid (loc. cU.) was 
decided upon the construction of a written instrument. 
In the present case there is no sufficient evidence of 
the promise, 

MaunseU v. White, 4 H. of L. Ca. 1039 ; 
Jorden y. Money, 5 H. of L. Ca. 185 ; 
Sudgen's Law of Property, 53. 
The claim of the plaintiffs is a mere money demand, 
and a proper subject for an action at law. As there is 
no written evidence in the ca.se, the Court will require 
the promise to be made out distinctly, 
Jameson v. Stein, 21 Beav. 5 ; 
Boldr. ffutehi^tsan (loc. eit.), 

Sehtyn, Q.C., in reply. 

The consideration for the promise is sufficient. If I 
ask a man to convey an estate to my brother, it is the 
«ame as if I ask him to convey it to myself. The 
Statute of Frauds does not apply to the present case. 

In Maunsdl v. White {loc. eit.), the Lord Chancellor 
observed that, "representation might constitute con- 
tract." Samuel Bidley has made a representation in 
order to induce the plaintiffs to act, and accordingly 
they have acted. In Maunsdl v. WhiU (loc, cU.), 
there was no conclusive representation. The party 
had made no representation by which he was bound. 

This is a promise made eighteen years ago, but it 
was acted upon as each member of the plaintiff's family 
came of age. 

Heie the contract has been rendered certain, and I 
hsTQ so odcasion to refer to the rule ' ' Id cerium est,** 
for the pecBOQ who made the promise knew the amount 
^f the nrpliis of the estate of Geoi^e Ridley ; and 
whtni^pionuBe was made, the amount of that sur- 
Plvvwamrtained. 



OP THE Rolls having disposed of the 
te^ iiui having determined that the pro- 



mise was made, said : The next question was, what were 
the legal consequences which flowed from the expres- 
sion. Did it amount to a binding legal obligation. The 
promise was not in writing, but it did not fall within 
the 4th section of the Statute of Frauds, which did 
not extend to cases where the agreement might by 
possibility or accident be extended beyond the space 
of one year from the making thereof, but was confined 
to cases where the agreement could not be performed 
within one year. It was said there was -no consi- 
deration for the promise, but his Honour was of 
opinion that, upon this point,] the case of the defen- 
dants failed. 

The evidence showed that Samuel Ridley was inte- 
rested in the purchase of the estate, and that, being a 
trustee, he could not be himself the purchaser, and, 
although the estate was sold, for its full value, still he 
was anxious that his brother should become the pur- 
chaser. This anxiety was shown by the condition 
introduced into the codicil to the will of Samuel 
Ridley, whereby he revoked the legacies left by him to 
the children of George Ridley, in the event of any of 
them refusing to complete the conveyance. These 
circumstances constituted a sufficient consideration, as 
amounting to an agreement, namely, the execution of 
the deed, in which Samuel Ridley took an interest, 
moral or pecuniary. As his Honour believed from 
the fact of the partnership between his brother 
and himself, Samuel Ridley had a pecuniary in- 
terest in the execution of the deed. It was said 
the words of the promise were too vague to be carried 
into execution by this Court; but his Honour was 
against the defendants upon this point Samuel 
Ridley was the executor of George Ridley. He there- 
fore knew, or could estimate, what the estate of the 
latter would produce, and, knowing this, he promised 
to leave by will to the children of George Ridley, " at 
least as much as they would get under their father's 
will." This was vague, and if the plaintifls had 
sought to obtain more than they could have got 
under their fathor*s will, their contention could not 
have been upheld. Still the bequest was to be con- 
fined to that amount; that amount Samuel Ridley 
had promised ; and that amount his estate was bound 
to make good. Stress had been laid upon the fiact 
that Samuel Ridley had given legacies to other per- 
sons, which legacies ho had subsequently reduced ; 
but the case was not altered by the fact that he had 
treated other legacies in the same way as those which 
were in question. He denied to various persons that 
he had made such promise as was alleged ; but his 
Honour did not find that this was done prior to the 
execution of the deed by any of the children, nor did 
Samuel Ridley make his will till after that event. 
His Honour had not been free from doubt, but was 
influenced by the fact, that this claim was not got up 
after the death of Samuel Ridley, but was insisted 
upon during his life. His Honour was of opinion 
that Samuel Ridley must either hav9 forgotten his 
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words, or must have thought them not to be binding 
npon him. The plaintiifa were entitled to have made 
good to them out of tho estate of Samuel Ridley as 
much as ;they might have received out of the estate of 
their £ather ; and inquiries must be made to ascertain 
that amount The defendants must admit assets, or ^ 
accounts of Samuel Ridley's estate must be taken. ' 
The costs would come out of Samuel Ridley's estate. ' 

Note* — See also, 
Shadicdl v. Shadwell, 7 Jur. 311, 
and cases there cited at Common Law. 



Glaholx V, Babxxb. 



Master of the Bolls. 
7, 9 Mabch, 24 April, 1865. 

The Mtrckant Shipping Acts— -25 o& 26 Viet, 
c. 63, $, 54—9 <L- 10 Vict. c. 93— Lord 
CamphelVs Act — Collision at Sea — Loss of 
Life — LidhUity of Ship-owner. 

Under 25 ^ 26 Vid. e, 63, ». 54 (" The Merchant 
Shipping Act AmendvuTU Act, 1862"), irhere lossef 
life is caused by a ship to the crew of another vessel, 
the destroying ship is to be estimated at not less than 
151, per ton, for the purpose of adjusting the compen- 
sation to be paid to the claimants in respect of such loss 
of life. 

This was a question upon the construction of the 
Merchant Shipping Acts as to the liability of a vessel 
which has run down another to make compensation. 

On the 13th day of Febraary, 1864, the plaintiffs' 
brig, "Edith Mary," ran into the collier "Thomas 
Barker," and eight of the crew of the latter vessel 
perished. The representatives of the eight seamen 
instituted actions against the plaintiffs to recover from 
them damages for the loss of the lives of the seamen. 

Tliis suit was then instituted by the plaintiffs to 
have the amount of their liability determined, and the 
actions stayed, under the 514th section of the Merchant 
Shipping Act, 1854. The plaintiffs admitted that they 
were answerable in damages in the manner mentioned 
in part 9 of the Merchant Shipping Act Amendment 
Act of 1862 to the extent of SI. per registered ton of 
the "Edith Mary," which, the plaintiffs submitted, 
was, according to the Act, the limit of their liability, 
where there had been no loss of life or personal injuiy 
to any passenger. 

The defendants submitted that the amount of the 
plaintiffs* liability in respect of the collision, ought, 
according to Merchant Shipping Act Amendment Act 
of 1862, to be declared at the rate of 15/. per registered 
ton of the " Edith Mary," and not 8/. per ton only. 

ffobhouse, Q.C,, and Vruce, for the plaintiff. 

The question is, whether there is any power in the 
representatives of seamen who have lost their lives to 
zecover more than the value of tho ship and freight, 
under the Merchant Shipping Act of 1854,— or SI, for 
each ton of the ship's tonnage, under the Merchant 



Shipping Amendment Act of 1862. The important 
thing is to see what law there was enabling represen- 
tatives of seamen to recover damages when the Act of 
1862 was passed. They could maintain an action 
under Lord Campbell's Act (9 & 10 Vict, c 93), but 
that Act, so far as it was inconsistent with the pro- 
visions of the Merchant Shipping Act, 1854, was re- 
pealed by 17 & 18 Vict c. 120, s. 4 (the Merchant 
Shipping Repeal Act). The Act of 1862 does not 
give any right to sue ; it is in a negative fonn ; it 
does not say that a shipowner shall be liable to the 
amount of 15/. a ton, but that he sliall not be an- 
swerable for more than that amount. The words 
"loss of life "in the 54th section must, in analogy 
with the repealed section (17 & 18 Vict. c. 104, a. 604), 
be taken to mean loss of life to passengers only. 

If, therefore, previously to the Act of 1862, repre- 
sentatives of seamen could not maintain actions for 
more than the value of the ship and freight, there ia 
nothing in the Act of 1862, which enables them to do 
so. The only effect of that Act is to limit the value 
of the ship and freight to 8/. a ton. 

They cited, 
Nixon V. Roberts, IJ. & H. 739. 

Osborne, Q.C., and Haddan, for the representatives 
of the seamen who were drowned. 

The plaintiff seems to admit that under the Mer- 
chant Shipping Act of 1854, we have a right to recover 
to a certain amount. 

If the representatives of seamen are within the Act 
of 1854, they are included in the provisions of sections 
604 and 514 of that Act. 

It has been decided that a shipowner suing in equity 
under section 514, must admit that he has incurred 
liability before he can obtain the assistance of equity. 
Hill V. Aiidus, 1 K. & J. 263. 

The plaintiff, however, does not admit that he is 
liable for " loss of life " under the Act of 1862. 

The present case comes under the third clause of the 
54th section of the Act of 1862, and an aggregate 
amount of 15Z. a ton must be paid for loss of life and 
damage to goods. 

They also cited, 
Straker v. Barlland, 5 N. R. 163 ; 
Tlie Fusilier, and Cargo, 6 N. R. 453. 

ffobhouse, Q.C., in reply. 

The case of ffill v. Audus (he. eit.) does not apply. 
The plaintiff admits his liability to any extent tho 
Court may determine, and the sole question is, to 
what extent that liability must be limited. Under the 
Merchant Shipping Act, 1854, the representativeB of 
seamen could only recover the value of the ship and 
freight. 

Lord Campbell's Act cannot be fitted to the Act of 
1862, for it was repealed by 17 & 18 Vict. c. 120, a. 4, 
so far as it was inconsistent with the 604th sectipn of 
the Merchant Shipping Act of 1864 ; and although the 
latter section has been repealed by the 2nd aectioii of 
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the Act of 1862, yet Lord Campbell's Act has not been 
theitby revived, for in order to revive an Act which 
has been once repealed, express words are necessary, 
U Vict. c. 21, 8. 6. 
The Act of 1862 was intended only to give additional 
protection to shipowners ; before tbe Act of lS5i, their 
liability in cases of personal injury was nnlimited ; 
by the Act of 1854, their liability was limited to the 
value of the ship and freight ; but in favour of pas- 
sengers the value of the ship and freight was to be 
estimated at 151. a ton. In the whole of the Act of 
1862, thdre is not one affirmative clause. The Act is 
entirely negative ; it provides that in no case shall 
shipownCTs be liable for more than 15/. a ton ; in 
eirery case the amount of damage is limited to that 
amount. The words "loss of life" in the 54th sec- 
tion refer only to passengers* lives, and the extent of 
the phiintiff's liability is measured by the Act of 
1854, with a fnrther limit under the Act of 1862. 

The BIaster of the Rolls said : The history of 
legislation on this subject was one of interest. Before 
Lord Campbell's Act, no action was maintainable 
against a person who had caused death by his wrongful 
act; lor the injury created only a personal action; 
and Lord Campbell's Act first gave a right of action 
against the wrong-doer to the legal personal representa- 
tive. The effect of this Act became of importance in 
cases of collision at sea. Prior to this, it was neces- 
sary to limit the liability of the o\niers of a vessel 
which had injured another; and, accordingly, by a 
statute of George the Second, their liability in respect 
of damage to cargo was limited to the value of their 
ship and freight. But to personal injuries no limit 
was fixed, the liability in respect of them remained 
limited only by the extent of the damage done. Bat 
such actions were extremely rare, for the injuries were 
almost always fatal. Lord Campbeirs Act, in 1846 
gare leave to bring actions in cases of death. This 
Act imposed no limit to the damage to be recovered ; 
the liability of the shipowners was measured only by 
the extent of the iigury. By the 504th section of the 
Merchant Shipping Act of 1854, the liability of the 
ahipowner was limited to the value of the ship afid 
freight, with this proviso, that if a passenger was killed, 
the value was to be taken at a rate not less than 152. 
a ton. Subsequently, in the same Session, the Act* 



aggregate amount exceeding 15/. for each ton of their 
ship's tonnage ; nor in respect of loss or damage to ships, 
goods, merchandise, or other things, whether there bo 
in addition loss of life or personal injury, or not, to 
an aggregate amount exceeding 8/. for each ton of the 
ship's tonnage." By this Act, therefore, the liability 
of 8hi])ownei*s in cases of loss of life, either alone or 
together with loss to goods, was limited to 152. a ton. 
In addition to which the Act (s. 2) repealed the enact- 
ments in Table (A.) in the schedule thereto, among 
which was the 504th section of the Merchant Shipping 
Act, 1854. 

In this state of things the plaintiffs contended, that 
either the right of the representatives of seamen to sue 
was put an end to altogether, or was limited to an 
amount not exceeding 8L a ton of the wrong-doing 
vessel's tonnage. 

But his Honour was of opinion, that one thing was 
obvious, either that the right of action was altogether 
taken away, or that the liability of ship-owners ex- 
tended to 15/. a ton of their ship's tonnage. The argu- 
ment of the plaintiffs was, that by the Merchant 
Shipping Act, 1854, no right of action was given in 
the case of loas of life to seamen beyond the value of 
the ship and freight ; that by the 4th section of the 
Act, 17 & 18 Vict, c 120, all Acts inconsistent with 
the provisions of the Merchant Shipping Act, 1854, 
were repealed ; that Lord Campbell's Act was incon- 
sistent therewith, and was repealed ; that the Merchant 
Shipping Amendment Act of 1862, which repealed the 
fi04th section of the Act of 1854, did not revive Lord 
Campbell's Act, because of the Act, 13 Vict. c. 21, 
B. 5 ; and, in addition that the 17 ft 18 Vict. o. 120, 
remained still in force : And the plaintiffs further con- 
tended, that no action in respect of any collision at sea 
could bo brought under Lord Campbell's Act. 

His Honour was, however, of opinion that the Act 
17 & 18 Vict. c. 120, s. 4, did not repeal Lord Camp- 
bell's Act ; that section only repealed all such provi- 
sions of any Act as were inconsistent with the Merchant 
Shipping Act, 1854. Lord Campbell's Act, however, 
was not inconsistent therewith, it merely gave a right 
of action ; it said nothing about amount ; the Mer- 
chant Shipping Act limited the amount to be recovered. 
How was this inconsistent ! His Honour could not 
find a word in Lord Campbell's Act that ought to be 
struck out in order to allow the Merchant Shipping 
17 & 18 Vict, c. 120, 8. 4, repealed all such Acts, and Act to have force ; indeed the 604th section seemed 



parts of Acts as were inconsistent with the Merchant 
Shipping Act, 1854. 
hi the year 1862, the Merchant Shipping Amendment 



to be confirmatory of Lord Campbell's Act. If that 
Act had expressly enacted that the liability should be 
to the full extent, then that clause would have been 



Act was passed, whereby (s. 54) it was enacted that, | repealed by 17 & 18 Vict. c. 120. And if that mean- 



*'The owners of any ship shall not . . . where any loss 
of life or personal injury is, by reason of the improper 
oatigation of such ship as aforesaid caused to any 
P«non carried in any other ship ... be answerable in 
<3amage8 in respect of loss of life or personal injury, 
either alone or together with loss or damage to ships, 
^ts, goods, merchandise, or other things, to an 



ing was attributable to Lord Campbell's Act, as if 
there had been an express clause to that effect, then, 
to that extent only, was that Act repealed by 17 & 18 
Vict. c. 120. But the right to bring an action was 
not repealed, and this right was not touched by any 
subsequent statute ; and, by the 54th section of the 
Act of 1862, the liability in respect of actions, as 
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regarded collisions at sea, was limited to 15Z. a ton of 
the vessel causing the injury. The plaintiffs could 
not get out of this dilenuna,— either their case did fall 
within the Act of 1862, or it did not ; if it did, then 
section 5i was distinct in fixing their liability, if it 
did not, then there was no liability at all, and clause 
514 of the Merchant Shipping Act, 1864, upon which 
the plaintiffs relied, had no application, and the ac- 
tions ought to be allowed to proceed. 

But if you looked at the Act of 1854, even if the 
plaintiffs' contention was right, and Lord Campbell's 
Act was repealed, still a right of action was given by the 
Act of 1854. By section 504 it was enacted that " no 
owner of any sea-going vessel shall be answerable in 
damages to an extent beyond the value of his ship and 
freight ; " and the sections which followed specified the 
mode of proceeding : under section 511 if the executor 
of a deceased person was dissatisfied with the amount 
of statutory damage, he might bring an action on his 
own account. By the 54th section of the Act of 1862 
the liability was fixed at 151. a ton. It was under the 
514^1 section of the Act of 1854 that this bill was 
filed, and the plaintiffs had failed in their contention ; 
and their liability extended to 151. for each ton of their 
ship's registered tonnage ; accordingly his Honour 
would make a declaration to that effect. 

Minute, — Declare that the plaintiffs are liable to the 
extent of 151. per ton ; and the plaintiffs undertaking 
to answer all claims not exceeding that extent, and 
having regard to such payments as they have already 
properly made. Direct inquiries as to the existing 
claims, and ascertain the amounts apportionable among 
the claimants, and grant the injunction prayed by the 
bill. Costs to be paid by the plaintiffs. 



Master of the Bolls. \ 

24 Aprtl» 1865. 



iZcTHEADELi'Hi Hotel 
^ Company. 

V Best's Case. 

Company — Winding-up — Contributory— Allot- 
ment of Sliares. 

B applied for twenty shares in a company, and paid 
ths deposit: — 

Held, that, 'notwithstanding there was no formal 
allobnent of sihares in the company, B was properly 
placed cfn the list of contrHmtories for twenty shares. 

This was an adjourned summons, and the question 
was, whether or not William Best should be placed on 
the list of contributories under the winding up of 
the Adelphi Hotel Company (Limited). 

The company was formed in the year 1862, and was 
registered under the Joint Stock Companies' Act, 1856, 
in the month of September, 1862. 

The company issued their prospectus, inviting appli- 
cations for shares ; and on the 10th of October, 1862, 
Best applied for twenty shares by a letter of applica- 
tion- whiVh w<w in the following terms— 



" Form of application for shares to the directors of 
the Adelphi Hotel Company (Limited). 

"GENTLEUEir,— I have paid to the bankers of the 
company the sum of lOZ., being a deposit of lOs. per 
■hare upon twenty shares in the above-named com- 
pany, and I agree to accept the same or any less 
numberthatmay be allotted to me, and to pay the calls 
thereon as they may be made out, and I hereby autho- 
rise and empower you to insert my name on the register 
of shareholders of the company for the number of 
shares which you may allot me. 

" William Brst.*' 

On the 11th of October, 1862, the secretary of the 
company sent to Best the receipt of the bankers 
of the company, for the deposit of 10^. per share 
upon the said twenty shares, which deposit Best had 
paid. 

The secretary of the company kept a list of the 
names of the persons who had applied for shares in 
the company, and the name of Best was in the list. 

There never was any formal allotment of shares in 
the company, but Best^s deposit was retained and used 
by .the company : and Best never received, or claimed 
to receive, it back. 

In the year 1863, the winding-up order was made. 

Baggallay, Q.C., and Fry, for the official liqui- 
dator. 

There is a contract to take twenty shares. There is 
distinct acquiescence, on the part of Best, to the reten- 
tion of the money paid upon the shares. The company 
could not have resisted the claim of Best to have the 
shares, and Best could not reserve to himself an elec- 
tion not to bo a shareholder. As the company could 
not have refused the shares, the rights of the parties 
must be reciprocal, and Best cannot draw back from 
his contract. The case is new, because there was no 
allotment of shares ; but there is no magic in the word 
** allotment :" the Act makes no provision for it: 
it is only a domestic act of the directors, and one 
with which third parties have nothing to do. Thus it 
has been held, that the non-commuulcation of an 
allotment to the allottee is not material, 
Bloxam's Case, 4 N. R. 7, 416 ; 
Cookney's Case, 26 Beav. 6 ; 3 De G. & J. 170. 
^ If there is the assent of the company to the agree- 
ment of the shareholder, that is sufficient. 

Elderton, for Best. 

The application is for twenty shares, or such smaller 
number as the company shall allot : until the allotment 
of his shares. Best is not a shareholder. 

In the cases cited, the shares had been allotted, 
and the contract was complete. 

The Court cannot say for how many shares Best is 
liable : there is no contract, and he is not bound. 

He cited the judgment of Turner, L. J., in Bloxam*s 
Case {loc. cit.), to show that the allotment of the 
shares was a necessary part of the contract. 
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Tix Master op the Rolls, without calling for a 
reply, said he was of opinion that Best was a share- 
holdei to the extent of the shares he had applied for. 

He vas very much deposed to think that the only 
qnestioi was, whether Best was liable to the fuU extent 
of the cobts incnrred npon the formation of the com- 
pany, 01 only to the extent of the limited amonnt for 
which 1b had subscribed. Best had authorised con- 
tracts wkich had been entered into upon the faith that 
he woolc take the shares ; he could not afterwards say 
that he was not liable for all the debts which had been 
incorred. It was true there was no allotment of the 
shares, btt that was not material ; because if a certain 
number cf persons commenced to form a company, 
agreed to take shares for that purpose, incurred debts, 
and could not form the company, they must pay the 
debts. The only question was, whether the liability 
of the different members of the company was not 
limited to the amount which they had severally agreed 
to take. In the present case. Best was liable for the 
twenty shares he had agreed to take. 

ifiriu^— Best to be settled on the list as a share- 
holder for twenty shares. The costs of both parties 
to be paid out of the estate. 



Defbies v. Orbed. 



Kindersley, V.-O. 

19, 20 April, 1865. 

Practice — Partnership Suit — Receiver, 

In a partnership 8uit[ a decree having been made for 
the appoinlmeiU of a receiver^ and a receiver avJtm- 
qu€nUy approved and gone into possession : — 

Helfl, thai such possession was not, as regards 
strangers to Vte suit, the possession of the Court till the 
final appoijUmeiU of the receiver. 

This was a partnership suit, in which a decree was 
made on the 9th of February, 1865, directing the 
appointment of a receiver of the partnership property. 
An action was commenced by a creditor of the pai't- 
nership against the partners, and the declaration 
therein was served on the 10th of February, 1865. 
The defendant iu the suit suffered judgment to go 
by default, aud judgment was signed against him on 
the 10th of March. 

On the 16th of March, a receiver was approved 
by the Chief Clerk, who entered into possession of 
the partnership property, and carried on the business. 

On the 20th of March, execution in the action issued, 
and certain barges were seized by the Sheriff of Middle- 
sex, under a writ of fieri facias. 

On the 23rd of March, the receiver's recognisances 
having been completed, an order was made in this 
suit appointing him receiver. 

BaUfft Q,C.9 and Haddan, now moved on, behalf 
of the defendant, in the suit and the receiver, tliat 
the dwriff, his officer, and the judgment creditor 
might be committed for contempt of Court, as liaving 



disturbed the possession of the receiver acting as an 
officer of the Court. They argued that the original 
seizure was a contempt of Court, and at any rate the 
continuing in possession after the 23rd of April was a 
contempt They cited, 

Lane v. SUme^ 3 Giff. 629 ; 

Russell V. East Anglian Railway Company , 8 
Mac. ft; G. 104 ; 

Parker v. Dunn, 8 Beav. 499 ; 

Ireland v. Bade, 7 Beav. 55. 

SuxmsUntf for the plaintiff in the suit, but who had 
not been served with notice of motion, opposed the 
motion, and cftcd. 

Parry v. The Great S7itp Company, 3 N. R. 79. 

Boyle, for the creditors, and /. Miller, for the 
sheriff^ on the same side. 

Baity, Q,C., in reply. 

KiNDBRSLET, Y.-C, sald : It was a rule of practice, 
founded on an assumption of authority of a some- 
what higher kind, that where the Court had appointed 
a receiver it was considered that the Court had 
entered into possession, and that if any x>erson whatso- 
ever disturbed the possession of the receiver without 
leave of the Court, he was liable to be committed for 
contempt of Court. But the receiver was not actually 
appointed till his recognisances had been completed, 
which was after the time the partnership property was 
taken in execution. There could not, then, bo a dis- 
turbance of possession when there had been no posses- 
sion. It was true that the parties to the suit would not 
be allowed to meddle with the property after the decree 
was made. The decree would operate as an injunction ; 
though there were no express wonis of that import, as 
far as the parties were concerned ; but it was not so with 
respect to persons outside this suit. The decree was 
(or the benefit of the parties, and for the purpose of 
doing justice between them ; it did not stay the pro- 
ceedings of creditors; it was not made, ns in an 
administration suit, that all creditors should be paid 
equally. It had been argued that, at any rate, the 
keeping* possession after the appointment of the re- 
ceiver was a contempt, but this could not bo a disturb- 
ing the possession of the receiver, who had never been 
in possession. The motion must be refused, the moving 
{parties to pay the costs of all parties who had been 
served. 



Kindersley, V.-C. 

21 Afril, 1865. 



Re Caplin. 



Power of Appointment — ^^ Relations and 
Friends:- 

A power of appoinim/cnt by will among iJic "relations 
or friends" of the donee oftiie power, is a special poufer 
in favour of any relations, and as such cannot he exer- 
cised by a general disposition. 

In default of appointment, (here being no gift over. 
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the Court will imply a trust in favour of the next of 
kitu 

Mr. Caplin, by liis -will dated Iklay, 1854, gave a 
life interest in certain funds to his wife, and after her 
death declared his will to be, that ''one-third part 
thereof should be paid unto such and so many of the 
relations and friends of my said dear wife, Sarah 
Caplin, as she, whether in my lifetime or afterwards, 
and notwithstanding such coverture, and as if she 
were &feiTie soU, shall by her last will and testament in 
writing, or any codicil thereto, or any writing in the 
nature of, or purporting to be, her will, legally exe- 
cuted, shall direct, limit, or appoint, gire, or bequeath 
the same." The will was proved in the year 1856. 

His widow made her will in March, 1857, giving the 
residue of her property to persons who were related to 
her ; but not otherwise making any disposition of the 
property in question. 

She died in 1864, and her will was duly proved, and 
the funds in question were paid into Court under the 
Trustee Belief Act. 

This was a petition, by the residuary legatee^ for 
payment of the fund to them. 

JUnshaw, for the petitioners, contended that it was 
a general power of appointment, and was executed by 
the wUl ; or, if this were not so, the will was an 
exercise of the appointment in favour of objects of 
the power, 

Sugden on Powers, 658 (8th ed.) ; 

Gower v. Mainwaring^ 2 Ves. %Q ; 

Harding v. Glyn^ 1 Atk. 468 ; 

Brown v. Higgs^ 4 Vea, 707 ; 8 Ves. 576 ; 

JhJce of Marlborough y. Lord Godolphin, 2 Tea. 
61; 

Farbei v. Ball, 3 Mer. 437. 

Ward, for next of kin of the testator. 

There was no valid appointment, and no gift over 
in default of appointment. There was, therefore, a 
lapse, 

Clcoes V. Audrey, 12 Bear. 604. 

Surrage, for one of the next of kin of the testatrix. 
There was no valid appointment, and the Court 
would imply a trust in favour of the next of kin to 
the donee of the power, 

1 Jaxman on Wills, 461 (2nd ed.) ; 
Brown v. Ifiggs, loe. ciL ; 
Wilts V. Boddington, 3 Bro. C. C. 95 ; 
Bernard v. Minahull, John. 292. 

IHckens, for a similar interest, 
Sawtham v. Shedden, 3 Sm. & G. 293. 

Sheffield, for the trustees of the will of the testator. 

BeMhaw, in reply. 

KncsEBSLEY, y.-C, said: Mrs. Caplin took a life 
estate with a power of appointment, which power was 
special, not generaL Under a general power she might 



have appointed to the unborn children of a strsager, 
or to a charity. It was dear that there was an inten- 
tion by the testator to put some limit The onl/ limit 
to be given is to be arrived at^by giving tba word 
friends the same meaning as relations, as was done in 
the case of Qower v. Mainwaring {loc ciL) It was 
not necessary that the appointment should be ixerciaed 
in favour of statutory next of kin, but there being no 
gift over in default of appointment, the Ccurt held 
there was a trust in favour of relations, and it being 
necessary to limit this class in that event, 'Jie Court 
would cut down the word relations to the statutory 
next of kin. This being a special power, tae general 
disposition, though in favour of objects of the trust, 
was no execution of the power. 



Thoxas v. Gross. 



22 Apbil, 1865. i 

Judgment— I ds 2 YioU c, 110, ». 13—23 <fc 24 
Vict. c. ZS— Notice to TrusUes. 

A judgment is no charge on an equitable interest in 
land, unless notice is given to the trustees. 

An interest in money to be derived from the sale of 
land, does not come toithin 1 dt 2 VicL c. 110, s. 18. 

23 d: 24 VicL c. 38, s. 1, includes all interest in- 
eluded in 1 db 2 Vict, e. 110, s, 13. 

James Cross was entitled for his life to the income 
of a share of the proceeds of the sale of certain lands, 
which were to be sold at the death of his mother, 
which event happened before the year 1861. 

The land was not at that time actually sold ; but 
it was sold subsequently, under the direction of the 
Court, and the purchase money paid into Court ; an 
administration suit having been instituted. 

On the 18th of February, 1861, one Batho, a cre- 
ditor, obtained a judgment against James Cross, 
which was registered in the Court of Common Pleas, 
but Batho took no further steps in the matter. 

0& the 26th of February, 1861, Messrs. Bamfield ft 
White, other creditors, also obtained a judgment 
against James Cross, which was registered in liko 
manner, but no writ of execution was sued out. They 
obtained a charging order, and shortly after, on the 
80th of May, 1862, a stop-order on the fund in Court. 

On the 3rd of January, 1862, James Cross made 
an equitable mortgi^ of his life interest to Messrs. 
'Hensman ft Nicholson ; in January, 1868, August, 
1863, and December, 1864, he made further chai^ges, 
also in favour of Messrs. Hensman ft Nicholson, who 
obtained stop-orders on the fund in Court in respect 
of these charges on the 6th of February, 1868, and 
2Srd of December, 1864, respectively. 

This was an application by Batho, adjourned from 
Chambers, to vary the Chief Clerk's certifieate and 
give him priority over both Messrs. Bamfield ft White 
and Messrs. Hensman ft Nicholson. 
I 
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Tlere was a fint mortgagee whose priority was not 
dispved. 

£dd9, for Batho, argued that there was sufficient 
interest in land to allow I & 2 Vict. c. 110, to 
operate, 

F(m^ T. Blaekstone, IVLy.klL 297 ; 
Priceau on Judgments, p. 22 ; 
Yescmb t. Landor, 28 Beav. 80. 
There vas actual notice of his judgment admitted. 

Azt/y, Q.C7., and D. Jones, for Bamfield and 
White, coQtended, that Batho had lost his priority by 
not obtaiting a stop-order. The Legislature could 
not have intended the provisions of 23 & 24 Vict, c 
3d, to apply to interests of this nature. 

(hbome, Q.C., and Shebhear, for Hensman and 
Nicholson, on the doctrine of notice, cited 

Tfu Ccmolidated Investment and Insurance Com- 
pany ▼. Biley, 1 Oiff. 874 : 
in the face of 23 & 24 Vict c. 38, the judgments could 
not prevaiL 

Eddis in reply. 

KiXDERSXiEY, y.-C, said : It was true that at the 
time of the judgment being obtained, James Cross had 
an interest in the lands directed to be sold, but the 
language of section 13 of 1 & 2 Vict c. 110, did not 
go to the extent of including every interest, it referred 
to property '*to which such person . . . shall be seised, 
po^essod, or entitled, for any estate or interest what- 
ever, at law or in equity." The Legislature used that 
langoage advisedly, in order to specify what sort of 
interest was intended to be included. 

It did not appear to his Honour that James CrosB 
had an interest which would be included in that sec- 
tion. All that he was entitled to was, to be paid the 
income derived firom a share of the proceeds of the 
ale of the land ; he could not be said to be seised, 
pQ69e8$ed or entitled to lands at Law or in Equity. 
The judgment could not, therefore, operate as a 
charge on the fund in Court. 

Supposing, however, his Honour*s views in this to 
he wrooft no writ of execution having been sued out, 
by virtue of 23 & 24 Vict. c. 38, a judgment could 
not opezmte against the land, or the proceeds of it, 
as against purchasers or mortgagees. 

Again, it was clear that so long as the property was 
in the hands of the trustees a chaige would not affect it 
without notice to them, nor after it was brought into 
Court, no notice having been given previously, with- 
out obtaaing a 8t6p-order, and Batho had neglected 
to do tins. On this ground alone his charge, if he 
had aBj» would be postponed. 

The qMtion as to priority as between Bamfield and 
^^hitBi aad Hensman and Nicholson not being before 
the Oon^ he moit decide that Batho was to be post- 
P<a«d. 



Eindersley, V.-C. > p^^^^ ^ ^j. ^^j^ p^i^^ 
24, 25 April, 1865. ) 

Landa Clauses Act, 1845, «. 73— Tenant for 
Life — Trustee. 

Where money is paid to a tenant for life in eonH- 
deration of his not opposing a bill in ParliaTMnt for 
the construction of a railway, ?ie is a trustee for the 
inheritance of that money. 

In the year 1847 Sir John de la Polo, the first 
dcfendimt on the record, became, by the death of his 
father, tenant for life of an estate called the Shute 
Estate, with remainder to hi? first and other sons 
in tail, with remainder to the plaintiff for life, with 
remainder to his first and other sons in tail. 

At that time the London and South-Western Bail- 
way Company was endeavouring to pass a bill for the 
construction of a railway from Dorchester to Exeter, 
which would pass through the Shute Estate, this scheme 
was opposed by Sir John de la Pole ; but in consideration 
of the payment of 3000^ by the railway company, he 
withdrew his opposition, and the bill was passed in 
the following year. The company, however, allowed 
the time for carrying out their powers (which expired 
in 1853) to elapse, and the scheme fell through for a 
time. 

In 1856, a fresh Act of Parliament was passed for 
the same purpose, and a railway was constructed, 
passing through the Shute Estate. 

Sir John de la Pole had been twice married, and 
had no issue male. 

The plaintiff by his bill prayed that Sir John 
do la Pole might be declared a trustee for the inherit- 
ance of the 3000/. 

The defendant, by his answer, claimed to have 
received the money in considemtion of personal in- 
convenience. 

Olcuse, 0,0., and Chapman Barber, for the plain- 
tiff, argued, that this would come within money 
received under the Act ; and that, independently of 
the Act, the tenant for life was a trustee. 

They cited, 
Duke of Marlboroujh v. SL John, 5 De 0. & 

Sm. 181 ; 
Pickering v. Vowles, 1 Bro. C. C. 197. 

Baity, Q,C., and Martineau, contrd. 

Chapman Barber, in reply. 

EiNDEESLET, Y.-C, Said : The question turned 
chiefly on the construction of the 73rd section of the 
Lands Clauses Consolidation Act, 1845, which was one 
of a aeries of sections with respect to the purchase- 
money or compensation coming to parties having 
limited interests, or prevented from treating or not 
making title. It was contended on the one side, that, 
looking at the strict language, that section would only 
apply to cases where there was an actual contract, the 
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effect of wliicli would be that if the tenant for life 
made such an arrangement as the present with a com> 
pany, and the lands, or some of them, were taken, and 
compensation settled by contract, then the money 
received under snch arrangement would be held for 
the benefit of the estate, and all persons interested in 
remainder or otherwise ; but if no lands were taken, or 
the compensation should be settled by a jury or arbi- 
tration, the tenant for life would take the whole 
benefit derived from such arrangement. It was very 
extraordinary if the Legislature had intended this. 
No doubt in endeavouring to interpret any section of 
this Act of Parliament, the Court would either by 
rigidly construing the language, have to put an inter- 
pretation which was absurd, or by greater latitude to 
give an" interpretation consistent with good sense and 
with what must be taken to be the reasonable intention 
of the Legislature. This was to be regretted, but it was 
the case with this as well as some other Acts of Parlia- 
ment. Now in a sense the defendant, Sir John de la 
Pole, might be said to have been a contracting party, 
when making the arrangement of 1847. 

He must come to the conclusion that if a person 
took money to withdraw his opposition to the passing 
of an Act, with respect to the property of which he 
was tenant for life, and such Act afterwards were to 
pass, whether land were or were not taken, it was the 
intention of the Legislature that such money should 
be applied for the benefit of the estate. On the general 
equity of the case, he would have a difficulty in com- 
ing to the conclusion that the tenant for life was to 
have the sole benefit. At all events, having re^rd 
to the facts that the money was received, opposition 
was withdrawn, and an Act passed, and, though no 
land was taken under that Act and the time for acting 
under it was allowed to expire,. that land was token 
under a subsequent Act, passed only three years after 
that expiration, having the same promoters, having 
the same object, and the land being taken from the 
same estate, he must come to the conclusion that the 
defendant, Sir John de la Pole, ought to be declared 
to be a trustee for the inheritance of the sum of 
3000Z. 



Stuart, y.-C. j jj^4^LLr. Waterhouse. 
24 April, 1865. ) 

Married Woman — Separate Estate — Devise. 

A married looman may devise real property to 
tohich she is absoliUcly entitled to her separate twe; 
although the legal fee be in herself. 

This was a motion for a decree upon a bill filed by 
the trustees of the will of Charlotte Roberts, a mar- 
ried woman, against her co-heiresses-at-law, for the 
purpose of obtaining a declaration that certain real 
property, to which she was entitled for her separate 
use, passed by the will. 

Sarah Waterhouse, a feme sole, by her will de- 
vised and bequeathed certain real and personal pro- 



perty to Charlotte Roberts, her heirs, executors, ad- 
ministrators, and assigns for her and their own use 
and benefit for ever, and the will contained the follow- 
ing clause— ** And none of the above-cited real and 
personal estate and effects shall come under the con- 
trol or intermeddling, nor be liable to the debts or 
interference, of her present nor any future husband 
whatever." The devise carried the legal estate in the 
real property. 

Charlotte Roberts by her will devised a portion of 
the real property, comprised in the aforesaid devise of 
Sarah Waterhouse, to the plaintiffs on trust for sale. 
Charlotte Roberts died in her husband's lifetime, and 
the defendants, her co-heiresses-at-law, claimed to be 
entitled by descent to the real property which had 
passed to her by Sarah Waterhouse's will. 

Malins, Q.C, and T, C. Wright, for the plaintiflfs, 
cited, 

Taylor v. Meads, 5 N. R. 348 ; 
Ri2)pon V. Dawding, AmbL 565. 

Bacon, Q.C., and Loeock Webb, for the defendants, 
Taylor v. Meads does not apply. In that case the 
legal estate was vested in trustees. This is the case 
of a legal devise by a married woman, whose will, 
under the Statute of Wills (34 & 35 Hen. 8, c. 5, 
s. 14), is a mere nullity, 

Churchill V. Dibben, 9 Sim. 447 n. ; 
Peacock v. Monk, 2 Ves. 190, 191. 

Stuart, V.-C, without calling for a reply, said i 
There could be no doubt that a married woman 
entitled in fee to real property to her separate use 
might dispose of it by a will made during the cover- 
ture, and that the consent of her husband was ji 
matter of indifference. That doctrine had been esta- 
blished by the case of Taylor v. Meads {loc. eil,), but it 
was much older than that case. It had arisen in IHng- 
tPell y. Askew (1 Cox, 427), on the question of a will 
of personal proi)erty made with the consent of tho 
husband. It had been laid down that the only effect 
of the consent of the husband was to waive his right 
to administration. 

The right to separate estate given absolutely would 
be incomplete unless it were accompanied with the 
right of alienation by all modes known to the law. 

3fi»M^«. — Declare that Charlotte Roberts had in 
equity power to dispose by will of the real estate in 
the bill mentioned, and of all real and personal estate 
to which at her death she was entitled for her separate 
use, and that her will was a valid disposition of the 
whole beneficial interest, and that her co-heiresses 
were trustees of the legal estate for her devisees. 
Order them to convey the legil estate to the plaintiffs 
accordingly. 

iV'o^c— See Sug. Pow. 174 (8th ed.). 
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Wood, V.-C. 

19, 10 Apbil, 1865. 



WlCKUAU V. WiNO. 



Poicer of Appointjnent — Insolvenqf — Bequest 
Over. 

Ditist to A far life, or utUU he shall seek relief from 
any law tr/fricA shall he in force eoneemijig ijisolperU 
debtors, ami from aitd after his decease, or immediately 
sfttr he ihaZl become insolvent as aforesaid, then to the 
u» of suck child or children of A in such shares and 
f<fr sueh estates and interests as he shall by deed or tcill 
appoint, A became insolvent, and theti exercised the 
potearbydeed: — 

Held, that the execution of the power vfas valid, 
Haswell t. Haswcll, (28 Bear. 26 ; 2 De G. F. & J. 
456), considered. 

C. M. Wickham by her will, dated the 21st day of 
July, 1849, after bequeathing certain pecuniary lega- 
cies, deriaed and bequeathed all her freehold and other 
estates, situated in the pariah of Ashby Puerorum, or 
eUen-here, in the county of Lincoln, unto Bicknell 
Cooey and Arthur Constantine Phipps, their heirs, 
execators, administrators, and assigns, upon trust to 
leceire and take the rents, issues, and profits of the 
Kuse estates, and thereout to pay during the life of 
cm^in persons the annual sums of 100(. as therein 
mentioned : The testatrix then proceeded as fol- 
lows :— ** And subject to the payment of such annual 
sums of lOOf,, and 100/. upon trust to pay the residue 
of the said rents, issues, and profits unto my said 
brother Thomas Provis \yickham " (meaning thereby 
the plaintiff Thomas Provis Wickham the elder) "for 
md during the term of his natural life, and until he 
shill become bankrupt or seek relief from any law or 
laws which are or shall be in force concerning insol- 
Tent debtors. And from and after the decease of the 
siid Thomas Provis Wickham, or from and immediately 
after he shall become bankrupt or insolvent as afore- 
»aid, then subject to the said annual sums of 100/., 
and 100/. I give, devise, and bequeath the same free- 
hold and other estates unto tlie said Bicknell Coney 
lad Arthur Constantine Phipps, their heirs, executors, 
aiministrators, and assigns, to the use of such child 
and children of my said brother Thomas Provis Wick- 
ham, ia such shares, and for such estates and interests, 
a3 he shall by any deed, or by his last will and testa- 
mtnt, appoint. And in default of such appointment, 
and 80 £» as the same shall not extend to the use of 
all the children of my Maid brother absolutely in equal i 
sb&res as tenants in common. And in case any of ' 
such children shall die under age without leaving 
issue, thai as to the share as well original as accm- 
iiig of such child, to the use of the survivors or 
sivrivor, aad, if more than one, as tenants in com- , 
non, nil if thtre shall be only one child of my I 
laid brafhs^ then to the use of such only child ! 
aMiMf.* Bat in case aU the children of her 



brother should die under the age of twenty-one 
yean without leaving lawful issue, then the tes- 
tatrix gave and bequeathed her freehold, leasehold, 
and copyhold estates to the uses therein mentioned. 
And the will contained, amongst other things, a 
power for the trustees, with the consent of Thomas 
Provis Wickham, the elder, to sell the trust estates, 
or any part thereof; and to purchase others with the 
proceeds thereof, to be held on the trusts therein- 
before declared. 

The testatrix died on the 16th of Februaiy, 1851, 
without having revoked or altered her wilL 

The estate at Ashby Puerorum was sold, under 
the power contained in the will. Part only of the 
proceeds has been re-invested in the purchase of 
land. 

In May, 1857, the plaintiff, T. P. Wickham the 
elder, took the benefit of the Acts for the relief of In- 
solvent debtors. 

The plaintiff, T. P. Wickham the. elder, at the 
date of this suit, had a wife living ; and had 
issue the plaintiff, T. P. Wickham the younger, 
Mary Anne Wing, and Caroline Wentworth Wick- 
ham. 

By a deed-ix>ll, dated the 3rd day of November, 
1860, and under the hand and seal of the plaintiff, 
Thomas Provis Wickham, the elder, it was witnessed 
that the plaintiff, Thomas Provis Wickham, the elder, 
in execution of the power given to him by the 
will of the testatrix, C. M. Wickham, irrevocably 
appointed that all and singular the estates, moneys, 
and proped;y which, at the determination of the trusts 
thereby declared thereof in favour of himself during 
his freedom from bankruptcy and insolvency should 
bo subject to the ulterior trusts by the same will de- 
clared of the freehold and other estates, situate in the 
parish of Ashby Puerorum or elsewhere in the county 
of Lincoln, by the same will devised and bequeathed 
to Bicknell Coney and Arthur Constantine Phipps, 
their heirs, executors, administrators, and assigns, 
upon the trusts by such will declared thereof, 
should (except as in the now-stating deed-poll 
and thereafter was expressed) go or be held to the use 
of, or upon trust for, his son, the plaintiff, Thomas 
Provis Wickham the younger, his heirs, executors, 
administrators, and assigns, absolutely : And in 
further exercise and execution of the power, the 
plaintiff, Thomas Provis Wickham the elder, by the 
same deed-poll irrevocably appointed that the sum of 
1,569/. 7s, Id., part of the moneys, should go or 
be held to or upon trust for his daughters the defend- 
ants, Mary Anne Wing, then Mary Anne Wickham, 
and Caroline Wentworth Wickham, their executors, 
administrators, and assigns, in equal shares, as tenants 
in common. 

The suit was instituted by T. P. Wickham the 
elder and T. P. Wickham the younger, for the purpose 
of obtaining a declaration that the deed-poll of 
November, 1860, operated as a valid appointment of 
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the bftlance of the moneys produced by the sale of 
the Ashby Puerorum Estate. 

Peck (Rolt, Q,C., with him), for the plaintiffs. 
The power is not appendant to the estate of T, P. 
Wickham the elder. It is a power in groas, and has 
not been extinguished by his insolvency. 
This case can be distinguished from 
Haswcll V. Haswell, 28 Beav. 26 ; 2 De G. F. ft J. 
456. 
See also, 
Parsons v. Parsons, 9 Mod. 464 ; 
Sugden on Powers, 261. 

Qiffard^ Q.C,, and Bovill, for the defendants, the 
daughters. 

The estates taken by the children nuder the will 
were vested remainders — contingent in amount only, 
and were subject to be accelerated by t^e insolvency 
of the father. The present case is governed by 
HasxoeU t. Haswell, he cit. 

Bolt, Q,C., in reply. 

20 April, 1865. 

"Wood, Y.-C, said : This was a case in which 
land had been devised to legal uses, and it was 
only owing to the fact that the power of sale con- 
tained in the will had been exercised, and that all the 
money arising from such sale had not been invested, 
that this Court had any jurisdiction. After a long 
discussion it had been settled by Doe d. Willis v. 
Martin (4 T. R. 89), that limitations of an estate for 
life with remainder in fee, subject to a power of ap- 
pointment, vested the remainder, subject to be divested 
by an execution of the power. The question was, whether 
the present case was bound by HasxoeU v. Haswell 
{loc. dt.). That case was a remarkable one. There 
the words were, ** In default of any such appointment 
firom and after the several deceases of the husband and 
wife, or the sooner determination of the interests 
thereinbefore limited to them respectively in trust 

for, &c equally to be divided among them, 

share and share alike, and if there should be only one 
luch child or issue then living, then the whole to that 
only child or issue, and the share or shares of such of 
them as should have attained the age of twenty-one 
years, to be immsdicUely paid and transfened to him, 
her, or them, and the share or shares of such of them 
88 should not then have attained the age of twenty- 
one years, to be immediaUly paid and transferred to 
him, her, or them, on attaining that age." There the 
power was not destroyed by the insolvency, but after 
the insolvency it became incapable of being ezerdsed 
to any effect, owing to the direction to hand over the 
property immedicUely after that event should have 
happened. The Lord Chancellor (Campbell) guarded 
himself from being supposed to be wUling to upset 
PanonsT. Panons {loc, eU,), The case now before 
him mi^t readily be distingQished from Ha&uM ▼. 



Hastoell (loc. cit), and he should hold that the deed- 
poll was a valid exercise of the power. 

Minute. — The Court being of opinion that the 
devise contained in the will of C. M. Wickham con* 
ferred vested interests on the children of T. P. Wick- 
ham, the elder, living at the time of his taking the 
benefit of the Act for the relief of insolvent debtors, 
subject to such estate being divested by a due execu- 
tion of the power of appointment conferred on him by 
the will, in favour of his child or children,— declare 
that the deed-poll of November, 1860, is a yalid 
exercise of the power of appointment for the balance of 
the money arising from the sale of the Ashby Puero- 
rum Estate. 



Wood, V.-C. I 

5. J 



Hlin>E V. SKELTOy. 



21 April, 1865. 

Flea — Executor. 

Where a hill alleged that the defendant had proved a 
will, and possessed herself of the testator^s goods, a plea 
by the defendant, that she had not proved the will, and 
had never ** administered," the goods of the testator cts 
such executrix as in the hill mentioned, was overrtUed. 

This was the argument of a plea to the whole bUL 
The bill, which was a supplemental one, alleged as 
follows : 

* ' The plaintiff shows, by way of supplement, that he 
has lately discovered, and the 'fact is, that the said 
trustee, and executor James Skelton, did not die intes- 
tate as stated in the said original bill of complaint, but 
that he duly made and executed his will, and thereby 
appointed his wife, Sarah Skelton, sole executrix 
thereof, who duly proved the said will in the proper 
Ecclesiastical Court ; and she is now the sole legal per- 
soual representative of the said testator James Skelton. 
The defendant, Sarah Skelton, as such executrix has 
possessed herself of real and personal estate of the said 
testator James Skelton, to a large amount and value, 
and greatly more than sufficient to answer, and pay 
whatever sum or sums of money the said testator James 
Skelton's Estate may be found liable to pay,** &c 

The material part of the defendant Sarah Skelton's 
plea was as follows : 

This defendant, &c., ''saith, that she hath not 

proved the will of the said James Skelton in the said 

supplemental bill mentioned in any Ecclesiastical 

I Court, nor in her Majesty's Court of Probate ; and that 

, she hath never administered the goods of the said 

testator as such executrix as in the plaintiff's said 

, supplemental bill in that behalf mentioned." 

I F. Kelly, for the plea, contended that the averment 
! of never having *' administered " covered the allega- 
tion that the defendant had possessed herself of 
i goods, Ac., 

WilUams on Executors (5th ed), 244 ; 

Bawlings v. Larnbert, 1 J. & H. 458 ; 
, Pamy v. Watts, 2 Ph. 149. 
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W. W, Cooper, for the bill, contended, 
1st. The pleashoold hare aU^;ed that the defendant 
hid renounced, 

Wentworth on Executors, cited in Williams on 

Ezecotora (5th ed.), 1758, 1759; 
11 Vin. Abr. 105, tit. "Executors." 
2n(L The plea should have denied possession. *' Ad- 
ministering, " meant ' ' fully adminiatering, ** 
Strickland v. Strickland^ 12 Sim. 258. 

P, Kelly, in reply. 

1st. Renunciation, unless the executor was cited to 
renoonce, and administration was granted to somebody 
else, might be recalled. It was useless, therefore, to 
aver it 

2nd- In Strickland t. Strickland {loe. cU.) the only 
question was, whether the plea was double. 

Wood, Y.-C, said that the plea must be overruled. 
It had been ajgued that if the plaintiff took issue on 
the plea, and proved the allegation that the defendant 
bad possessed herself of the testator's goods, the plea 
voald be displaced. That might be so, but the rules 
of the Court required that anything specially pleaded 
should be specially controverted, and did not permit 
a dffe&dant to protect himself from answering a special 
allegation Iik.e that in the supplemental bill by a mere 
general averment. The judgment of the Vice-Chan- 
odlor, in Strickland v. Strickland (loc. eil.), was an 
authority to t;hat extent 

F. Kelly applied for liberty to amend the plea» which 
vas refused. 



Bbardmoke v. Oreoost. 



WoogU V.-C. 

22, 24 Afbil, 1865. 

Demurrer — 15 <£r 16 Vict c. 86, ss. 52, 53— 
Amendment — Parties — Huaband and Wife — 
Avermeni — Adminittraior. 

A married woman fiUd a bill by her Tteoet friend, 
making her husband a co-plaintiff against an executor 
de son tort, in respect of a legacy left to Tier separate 
vse. AfUr administration to the testator in the cause 
^ been taken out, she amended her bill by stating 
that fact, and making the administrator a party. On 
denmmr to the amended bill : — 

Held, lit, that the administrator toas properly made 
a party hy amendment : 

Held, %nd, that the husband locts properly made a 
co-ptainUif. 

The Itgaey being charged on a mdxed fund, and the 
W eent^M^ an averment that the testcUor was not ao 
fer as Atplaintiffs were aware, seised of or entitled to 
^rmlataU at the Hme of hie death:-^ 

Hdd» tkatthough the a/oerment was informal^ it was 
wffeMtf l»Miulcr ^ impoesibU for the defendants to 
^Mt m liwiiiwfi Aat the heir-cU-law or devisees were 



This was a demurrer to an amended bilL 

The original bill was filed by Jane Beardmore, the 
wife of the plaintiff, George Beardmore, by her 
next friend, and George ' Beardmore against J. W. 
Gregory. 

The original bill stated the will and codicil of 
Thomas Gregory, whereby he bequeathed the sum of 
1,200/. upon trust during the life of the plaintiff 
Jane Beardmore for her separate use. That the 
testator had died without having altered his will : 
That the will had not been proved, and that no 
letters of administration of the testator's effects had 
been granted : That the testator died possessed of 
considerable personal estate : That the defendant J. 
W. Gregory had taken possession of the testator's 
personal estate, and constituted himself executor<2« son 
tort: That ''The said testator was not, so fiir as the 
plaintiffs are aware, seised of or entitled to any real 
estate at the time of his death : *' That no part of the 
legacy had been paid or appropriated. 

The bill prayed 

' * 1st That an account may be taken of the personal 
estate and effects of the said testator Thomas Gregory, 
which have been possessed or received by or come to 
the hands of the defendant, James William Gregory, 
as executor de son tori of the said testator. 

"2nd. That some proper person, may, if necessaiy, 
be appointed to collect and receive the said testator's 
outstanding personal estate until letters of adminis- 
tration of his estate, with his said will annexed, shall 
be granted to some person or persons, and that the 
defendant James William Gregory, may, if necessazyy 
be restrained by the injunction of this honourable 
Court from collecting, receiving, or intermeddling 
with such personal estate. 

" 3rd. That all proper directions may be given for 
the purposes aforesaid, and that the defenduit James 
William Gregory, may be ordered to pay the costs of 
this suit, or otherwise that such costs may be ordered 
to be paid out of the said testator's estate." 

On the 16th of February, 1865, an order was made 
for a receiver and injunction. 

On the 8rd of March, 1865, the plaintiffs amended 
their bill by making Thomas Smith and Ann his wi& 
defendants. The amended bill contained an all^tion 
that since the original bill had been filed letters of 
administration of the testators estate, with his will 
and codicil annexed, had been granted to the defen- 
dant Ann Smith, and that she was the wife of 
Thomas Smith. The prayer for an account and in- 
junction was extended so as to indade Thomas and 
Ann Smith. 

The defendants, Thomss and Ann Smith, demurred 
to the amended bill for want of equity. 

W. Pearson for the demurrer. 

The right that the plaintiffs have against these 
defendants depends upon a fact that has occurred since 
the time when the original bill was filed— viz., the 
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/act that Ann Smith has taken out letters of admi- 
nistration since that time ; it is, therefore, irregular 
to make them parties by amendment. 

'Sew parties can be introduced by amendment only 
in cases falling under 

15 & 16 Yict. c. 86, s. 62. 
The 53rd section of that Act is applicable only to 
cases where new matter has arisen since the institution 
of a suit between the parties to it, and not where new 
parties have to be brought before the Court, 

Commerell v. Hallj 2 Drew. 194 ; 

Heath v. Chapman^ 17 Jur. 570 ; 

NichoUon v. Qibh, 2 W. R. 337 ; 

Williama v. Jackson, 7 W. R. 104 ; 

Heath V. Lewis, 18 Bear. 527 ; 

Attorney-Oencral v. Portreeve of Avon, 2 K. R. 
146, 564. 
There is a misjoinder of plaintiffs ; for the legacy 
belongs to the wife as part of her separate estate, and 
the husband should not be joined as a co-plaintiff, 

Ouxlen V. Campbell, 8 Sim. 551 ; 

Wake V. Parker, 2 Keen, 59 ; 

Hope V. Fox, IJ. & H. 456. 
A husband is allowed to be a co-plaintiff with 
his wife in a suit respecting her separate estate only 
in cases where he has an interest in hU own right in 
the subject-matter of the suit, 

Davis V. Prout, 7 Beav. 288 ; 

Meadowcroft v. Campbell, 13 Beav. 184. 
The form of the bill is incorrect. There is no aver- 
ment alleging such danger to the assets as would 
justify the Court in granting an injunction. 

Lastly, as a>demurrer ore tenus, the proper parties 
are not before the Court— the tnutees of the will — and 
if they have disclaimed, the heir-at-law should be 
here. This is a legatee*s suit, and all parties in- 
rested in the administration of the estate should be 
here, 

Bradley v. Peixoto, 3 Ves. 324. 

E, K. Karslake for the bill. 

A bill filed against an executor de son tori alone, 
after administration has been granted, may be de- 
murred to. 

Penny v. Watts, 2 Phill. 149 ; 
Creasor v. Robinson, 14 Beav. 689 ; 
Bateman v. Margerison, 6 Hare, 496. 
For the letters of administration relate back to the 
death, 

Welckman v. Sturgis, 13 Q. B. 552 ; 
Williams on Executors, 555. 
[Here Wood, V.-C, observed that it was irregular 
to state new facts by amendment, and to make a person, 
who would not have been chai-geable except on the 
ufw facts, a defendant to the amended bill.] 

Comtnerell v. HaU, loc. cit., 
has been over-ruled by 

Pickford r. Broton, 1 E. & J. 643. 
An order was made under the 62nd section of the 



Act for the prosecution of a suit against assignees of 
a defendant, become bankrupt after appearance, but 
before answer, in 

Lash V. MUler, 4 De G. M. & O. 841. 
Assignees in bankruptcy are constantly made parties 
by amendment. 
He also cited. 

Brown v. Higdon, 1 Atk. 291 ; 

Greenhalgh ▼. Rumney, 6 N. R. 463 ; 

Rudge v. Weed, 4 De G. & J. 216. 

Pearson in reply. 

Although the cases show that where a bill is filed 
against an executor de son tort alone, it may be 
amended for the purpose of bringing the administrator 
before the Court, they do not show that as against tlio 
latter this is a proper course of proceeding. The 
cases in which this has been allowed are, where the 
administrator was merely a formal party, where no 
relief had been asked against him, and where he took 
no objection to the course pursued. 

Wood, V.-C, said : If the prayer of the original 
bill in this suit had been for an account only, the 
sole defendant (an executor de son tort) might have 
demurred in the absence of the legal personal repre- 
sentative of the testator in the cause ; and that for 
that reason the legal personal representative had been 
properly made a party to the suit. There was a 
great distinction between the case of a person who 
had become a legal personal fepresentative after the 
bill had been filed, and that of a person who had in 
any other manner acquired a fresh title during the 
pendency of the suit. If during the progress of a 
suit the plaintiff acquired fresh rights against any 
person whom it was necessary to make a l»rty, this 
must be done by a bill stating his title, and the 
plaintiff's rights against him ; but the cose of au 
administrator stood on a totally different footing. 
It was the constant practice of the Court to give 
liberty to amend by making the personal representa- 
tive a party even when administration had not been 
taken out. It had been stated in argument that this 
was only done when it was wanted to make the 
administrator a mere formal party. It was a sufficient 
answer to this argument to say, that the defendant 
Gregory was before the Court, and that he might 
fairly object to account till the personal representative 
was brought there. For these reasons the demurrer 
was too general, and most be over-ruled, as the pre- 
sence of the legal personal representative was clearly 
necessary for some purposed. 

As to the argument that the husband ought not to 
have been joined as a co-plaintiff, this was not a case 
in which the husband set up an interest adverse to 
that of the wife ; on the contrary, he was supporting 
her claim ; that he would not be able by collusion 
with the defendants to defeat her claim, for the next 
friend could protect her interest, and if such a 
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case occanwi, the Court would know how to deal 
with it 

As to the objection that the legacy was Aarged 
on A miied faod, and that the bill asked for an 
account of personal estate only. The bill con- 
tained an averment that there was no real estate, 
so f AT as the plaintiffs were aware. And .although 



this was an informal aTerment that there was 
no real estate, it would be a denial of justice to 
allow the demurrer on this ground, and force the 
plaintiffs to bring the heir-at-law, or devisees before 
the Court, where they would have to be dismissed 
with costs. The demurrer .must be over-ruled with 
costs. 



COMMON LAW. 



18, 21 Nov. 1864. [ 
25 Feb. 1865. J 



Lloyd v, Harbison. 



Action against the Sheriff for an Eicape-^Plea 

of CeHiicate of Eegidration of an invalid 

Composition Deed— Demurrer— 2i <fc 25 Ftc<. 

c 134, s. 198— JPai«5 Return. 

The plaintiff, a jvtdgmetU'Creditar^ isamed a ca. sa., 

9A whiek the debtor was arrested: the debtor produced 

a certificate of registrntion qfa composition deed, under 

tk Bantruptey Act, 1861, section 198, which section 

pnvides that a certificate shall be a protection from 

excadion. The sheriff, thereupon, let him goy and, 

iting sited for an escape, set up the certificate. The 

dud was not set out in the certificate, but was after- 

mrds declared invalid, as not being for the equal benefit 

of all the creditors. On demurrer to the pleet, 

Held, per CROMTtoN, Melloe, and Shee, JJ. 
(CocKBURK, C.J., dissentiente), that the plea was 
Tooti and the sheriff jusUJUd; since, in discharging 
fhe diUor, the sheriff was obeying the Act of Parlia- 
^frU, which enacts that the CertifccUe of Registration 
Shall be evidence of the execution of a deed valid under 
tictum 192, on which evidence the sheriff is bound to 
fl^ by discharging the debtor. 

Per CocxBiTBN, C.J., that the plea was bad, and 
that the words, ^* such deed," in the latter part of 
vdioit 198 must be read in the same sense ets they are 
nod in the first part of the section, Le., a deed valid 
^nder sections 192 and 197 ; aTid, it being established by 
lldetton V. Jewell and Dewhirst v, Kershaw, that a 

^'<!te.—Tbm sheriff returned to the Court that] ha took the 
debtor, and detained hhn until he allowed him to escape on 
thd prodnetlon of the said certificate, which certificate the 
thaiff^ tn Us retont, alleged entitled the debtor to protectlan 
<^}m aaiet wtOiin the Bankruptcy Act, 1861, a. 198l This 
I'stnm «aa dedared upon in the action as a fidae return, and 
tt via aqpMd that aa the certificate founded on an invalid deed 
A&cdad, ai liaa^ no protection to the debtor, the plaintifT'a 
<tti<AWi% ia^Ui vaspeet, not answered. 

^ vgm ttit point, the judgmenta of Oompton and 



certificate given on the registration of an invalid deed 
affords no protection to the debtor against execution 
against his person, it evidd, consequently, give none to 
the sheriff, and the sheriff is bound to execute the 
process. 

Section 198 of the Bankruptcy Act, 1861, enacts, 
'* After notice of the filing and registration of such 
deed has been given as aforesaid, no execution, seques- 
tration, or other process against the debtor's pro- 
perty, in respect of any debt, and no process against 
his person, in respect of any debt, other than such 
process by writ or. warrant as may be had against 
a debtor about to depart out of England, shall be 
available to any creditor or claimant without leave 
of the Court ; and a certificate of the filing and 
registration of such deed, under the hand of the Chief 
Registrar and the seal of the Court, shall be available 
to the debtor for all purposes as a protection in bank- 
ruptcy." 

The following were the facts :— The plaintiff, having 
recovered judgment against the debtor, issued a ca. sa. 
against him, on which the debtor was arrested. The 
debtor set up the certificate of registration of a deed 
of composition as a protection against arrest under 
section 198 of the 24 & 25 Vict. c. 184. This deed 
was afterwards proved to be invalid, on the ground of 
inequality. The sheriff, on the production of the cer- 
tificate, let him go, and, being sued by the judgment- 
creditor for an escape, pleaded the certificate. 

The declaration set out the recovery of a judgment 
against the debtor in the Court of Exchequer on the 
23rd of December, 1862, and the suing out tica. sa. to 
the sheriff of Montgomeryshire, the entering into a 
deed by the debtor with his creditors on the 16th of 
December, 1862, between the said debtor of the one 
part, the trustees of the second part, and the several 
other persons, whose names and seals were to the said 
deed subscribed and set respectively, creditors of the 
third part [setting out the deed], and the registration 
by the Registrar of the Court of Bankruptcy. 

Averments. --The issuing of a certificate under the 
hand of the Registrar ; the delivery of the writ to the 
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sherifl ; the first airest by thd sheriff, on the 2nd of 
January, and the voluntary suffering to escape; a 
second arrest, on the 3rd of January, and then a second 
Toluntaiy escape ; and a false return to the writ that 
the said debtor was at the time of the delivery of the 
said writ to him, and tftill is, entitled to protection 
firom arrest under the said writ within the true intent 
and meaning and by virtue of the 198th section of the 
Bankruptcy Act, 1861, and the other sections of the 
said Act relating thereto ; and that the said debtor 
was not found in his bailiwick ; the return being false 
in this, '*that he re-arrested the said debtor, and 
detained him in his custody until the defendant 
suffered the said debtor to escape on the production 
to him of the said certificate of the filing and regis- 
tration of the said deed so mentioned as aforesaid, 
such deed not being a deed, and such certificate not 
being a certificate of a deed within the true intent and 
meaning of the 198th section of the Bankruptcy Act, 
1861, and the other sections of that Act relating 
thereto ;" and further averment, '^ that the alleged 
right to' protection from arrest, as mentioned in the 
said return, was, and is, in respect of the said deed 
and such certificate as aforesaid and no other; and the 
plaintiff further says, that the sai^ deed wa^ not 
executed by him, nor has he in any way assented to or 
approved of the said deed so set forth as aforesaid, 
whereby and by reason of the premises the plaintiff 
has been deprived of the said sum and interest, and 
the costs of execution so endorsed on the said writ/' 

8id Flea. — As to the said first-mentioned arrest and 
detention, and so much of the declaration as reldtes 
thereto, the defendant says that he suffered and per- 
mitted the said (debtor) to depart and remain out of his 
custody, and discharged the said (debtor) therefh>m as 
in the declaration firstly alleged, and afterwards made 
such return to the said writ, as in the declaration men- 
tioned, upon and by reason of the production of the said 
(debtor) of such certificate, as in the declaration men- 
tioned ; and the defendant says, that the said certifi- 
cate was, and is, in the words and figures following— 
[setting out the certificate]. And the defendant 
further says, that the said (debtor) had no real estate 
whatsoever, and that by the said deed, in the declara- 
tion mentioned, adl the estate and effects whatsoever 
of the said (debtor) were bargained, sold, assigned, 
transferred and set over unto the said trustees ; and 
that, before such mentioned anest and detention, all 
the conditions to be observed according to the statute 
in that behsl^ in order to make the said deed valid 
and effectual and binding on all the creditors of the 
said (debtor), as if they were parties to, and had, duly 
executed the deed, had been observed, and notice of the 
filing and registration of the said deed, in the dedara^ 
tion mentioned, had been given as in and by the 
statute in that behalf required and provided ; and 
that the plaintiff, before and at the time of the date 
and execution of the said deed, was a creditor of the said 
(debtor) and within the true int«nt and meaning of the 



said statute in respect of the debt, in respect of which 
the said judgment was recovered. 

4th Plea. —Similar plea to the re-arrest and escape. 

Demurrer to so much of the declaration as relates to 
the re-arrest and detention. 

Ground of demurrer. That the deed and certificate 
mentioned and set forth, entitled the said (debtor) to 
protection from arrest under the said writ. 

Replication. — Joinder of issue on pleas, and joinder 
in demurrer. 

Demurrer to 3rd and 4th pleas. — That the said cer- 
tificate, mentioned and set forth, did not entitie the 
said (debtor) to protection from arrest under the said 
writ Joinder in demurrer. 

Raintiff's points. — That the declaration discloses a 
good cause of action for the escape on the re-arrest, 
and for the false returns to the ca, aa. 

That the declaration shows an invalid deed and cer- 
tificate under the Bankruptcy Act, 1861, on the 
grounds amongst others — 

1st. That the deed does not provide for a distribn* 
tion of the property among all the creditors. 

2nd. That it provides only for the distribution to 
the parties executing or assenting thereto, subject to a 
covenant for verifying their debts. 

3rd. That the deed improperly enabled the trustees 
to make the debtor such allowance, ,or return him 
part of his furniture or effects, as they might deem 
expedient. 

4th. Also that it enabled the trustees to require the 
debts to be verified as they deemed expedient, and in 
default thereof, the creditors not doing so should lose 
all benefit. 

0th. Also that a resolution of the miyority of the 
creditors should bind the rest. 

6th. That the deed contains no provision for secured 
creditors. 

7th. That even if the deed be good in form, the de- 
fendant should not have demurred, but averred, or 
traversed, as he has done in his 3rd and 4th pleas, 
that the conditions of the statutes were performed so 
as to make it binding. That the 3rd and 4th pleas 
afford no answex' to the escapes and false return. 
That the certificate and deed are invalid on the same 
grounds as are hereinbefore set forth as point to the 
defendant's demurrer to part of declaration. 

On the argument of the demurrers herein, the de- 
fendant will contend— 

1st That the declaration is bad, on the ground 
that the deed set forth is a valid deed, and the entry 
and certificate primd facie evidence that the re- 
quirements of the Bankruptcy Act, 1861, had been 
complied with. 

2nd. That even if the deed is not valid, no action 
will lie against the sheriff for bond Jlde giving effect 
to a certificate which primd facie is available to the 
debtor for all purposes as a protection in bankruptcy. 

3rd. That so much of the declaration as relates to 
the re-arrest and detention, and the escape thereupon. 
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is bad, inftsmuch that thd sheriff having as alleged 
in the declaration, Tolnntarilj suffered the debtor to 
escape, oonld not afterwards lawfully retake or re- 
amst him, and any such nd-taking or re-arrest was a 
nullity. 

4tU. That the 8rd and 4th pleas are good, inasmuch 
that they show that the deed was valid and binding 
npon the plMntiflk ; that even if the deed is not valid 
the certificate was primd facie a protection, and no 
action will lie against the sheriff for bond fide acting 
upon it 

Baylis, for the plaintif!^ the jndgment creditor, 
cited, 

Dmkirst v. Kershaw, 1 N. R. 969 ; 1 H. ft C. 

726 ; 82 L. J. Ex. 146 ; 
merton v. JeweU, 8 N. R. 616 ; 16 C. B. (n. s.) 

665; 
Eodgstm v. WigMman, 1 H. ft C. 810 ; 
TkmaaY. ffudsoriy 14 M. ft W. 858 ; 161L ftW. 
885. 

MeUith, Q,C. (S. Q. Williams with him), for the 
slierifl; 

SxparU Brookes, 33 L. J. Bkcy. 41 ; 

Ex parte Morrison, 83 L. J. Bkcy. 47 ; 

Sajgery v. JoiieSj 2 B. & Ad. 598 ; 

WaUinger v. Qumey, 11 C. B. (n. s.) 191 ; 31 L. 

J. C. P. 55 ; 
Norton v. Walker, 3 Exch. 480. 

Cur. adv, vult 

CocEBTTRN, C. J.-<This is an action brought against 
the defendant as Under-Sheriff of Montgomexyshire, 
acting after the death of the sheriff under the 3 Geo. 
1, c. 15, for an escape and falae return to a writ of 
ea. M., issued against one William Baird ; the matter 
of the alleged false return being that the said Baird 
(vho had been arrested on the writ and set at laige) 
was by the effect of the 198th section of the Baak- 
niptcy Act, 1861, protected by a certi6cate given to 
Baiid, under the 193rd section of that Act, on the 
r^giAration of a deed of composition entered into 
between him and certain of his creditors, and intended 
to take eflbct^inder the 192nd section. 

The deed in question is set forth on the record, and 
is admitted to be invalid as against a non-assentiDg 
creditor, by reason of ^ imposing oureasooable terms ; 
and the question for our decisioa, on the demurrer to 
a plea of justification is, whether a certificate given on 
thd registration of such an invalid deed will be a jus- 
tification to a sheriff in an action by the execution* 
creditor for an escape and false return. I am of 
opinion that it will not 

It is now fully settled by a series of decisiolu^ that a 
CQapoaition deed intended to take effect under the 
192ad aectioQ, if it contains terms which are unequal 
or onraseoiiablay will not, though registered according 
to section 198, avail to bar an action against the 
debtor at ifaii rait of a non-assenting creditor ; the 
coQsfcnwtion pnt. by ^^ Courts on that section by 



implication being that it must be taken to have been 
intended by the Legislature that terms which were 
equal and reasonable should alone be compulsorily 
binding on those who are not parties to such a deed. 

It being thus settied that a composition-deed con- 
taining unequal or unreasonable terms is not binding 
on a non-assenting creditor, as not fulfilling the re- 
quirements of the 192nd section, it follows that on 
such a deed a non-assenting creditor is not brought 
within the jurisdiction of the Court of Bankruptcy 
under the 197th section of the Act, and is not there- 
fore under the necessity of resorting to the adminis- 
tration of the debtor's estate, under this process of 
quasi bankruptcy for the satisfaction of his claim. 
For the section in question not only expressly refers 
to a deed operative under the 192nd section, by using 
the term ''such deed," but the 197th section refers in 
terms to the creditors ** who are parties to the deed, 
or who have assented thereto, or are bound thereby.*' 
As the section thus excludes those creditors who, not 
being parties to the deed, are not bound by it,— 
which, in the case of an invalid deed, would be those 
who have neither executed nor assented to it— the 
section can have no application, and the Court of 
Bankruptcy can have no jurisdiction in the case of 
creditors so circumstanced. 

This being so, with regard to the 197th section, it 
seems to follow as a necessary consequence, that the 
198th section can also have no application in the case 
of a creditor not bound by the deed. The effect of 
this section is to prohibit execution against the effects 
or person of the debtor by a creditor, except by the 
leave of the Court of Bankruptcy ; with a further 
provision that a certificate of the filing and registra- 
tion of the deed, under the hand of the Chief Begis* 
trsr, and the seal of the Court, shall be available to 
the debtor for all purposes as a protection in bank- 
ruptcy. But the section speaks of the deed as " such " 
deed, which must be taken to mean such a deed as 
would be operative under the 192nd and 197th sec- 
tions. ''Such deed," says Erie, C.J., in Ildertonr. 
JeweU (8 N. -R. 616; 16 C. B. (n.s.) 665), "must 
mean a valid deed.'* It would be in the highest degree 
inconsistent to leave the creditor who is not bound by 
the deed, nor suljject to the jurisdiction of the Court 
of Bankruptcy, at liberty to bring his action and 
recover judgment agsinst the debtor, and then prevent 
him firom xe^iing the firuit of his judgment by execu- 
tion thereupon. It was urged, indeed, in the argu- 
ment on the demurrer, that a creditor having obtained 
a judlpnant, might resort to the Court of Bankruptcy 
for leave to issue execution. But this assumes that 
the Court of Bankruptcy haa^ in the case of an invalid 
deed, jurisdiction over a creditor not bound by the 
deed ; the oontrazy of which position has been shown. 
Such an application on the part of a creditor so circum- 
stsnced, would of course be grounded on the invalidity 
of the deed. But, as we have seen, the validity of the 
deed is, as regards the non-assenting creditor, the 
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foundation of the Court's jurisdiction in respect of 
such creditor. How, then, under such circumstances 
can such an order be necessary? Some little diffi- 
culty is perhaps created by the provision that execu- 
tion shall not issue * ' without leaye of the Court. " For, 
as a creditor bound by the deed would also be bound 
by the provisions of the 197th section, and would 
therefore be barred from bringing an action against 
the debtor, and would be compelled to resort to the 
Court of Bankruptcy to receive his share of the estate, 
it may be urged that this provision could only apply 
to a creditor who, by reason of not being bound by 
the deed, was entitled to proceed against the debtor. 
But although at first sight there would be some incon- 
venience between the enactment of the 197th section, 
which drives the creditor, under a valid deed, to his 
remedy in bankruptcy, and the construing the power, 
given to the Court by the 198th section, of enabling 
the creditor to issue execution in an action, as .'appli- 
cable to the case of a valid deed ; yet, as it seems to 
m*e, the better view, and the one which will best con- 
sist with the construction to be put on the other sec- 
tion of the Act, is, that the intention and effect of this 
provision is to empower the Court of Bankruptcy, 
under very special circumstances, to enable even a 
creditor bound by a valid deed, to proceed to execution 
against the debtor. Thus, in the case of Morrison, in 
lU Clun (33 L. J. Bkcy. 47), the Lord Chancellor, on 
an appeal in bankruptcy, allowed a creditor to take 
out execution where it appeared that the deed, though 
otherwise satisfying the requirements of the 192nd 
section, had been executed for the express purpose of 
defeating the creditor who had already brought his 
action and recovered judgment. The provision is 
therefore, as it seems to me, quite consistent with the 
position that, in the case of an invalid deed, the Court 
has no jurisdiction, and that consequently execution 
may be issued without reference to its authority. For 
these reasons, I consider it clear that, in the case of 
an invalid deed, execution may issue against the goods 
of the debtor, notwithstanding the 198th section. 
Indeed, in the course of the discussion, Mr. Mellish, 
who aligned for the plaintiff, being pressed by the 
observations of the Court, felt constrained to concede 
the point as to execution against the goods, but 
endeavoured to distinguish as to execution against the 
person, relying upon the concluding part of the sec- 
tion which gives to the debtor, on the production of 
the certificate, all the protection which an adjudica- 
tion in bankruptcy would afford. It appears to me 
that no such distinction can be made in this respect 
The prohibition to issue execution against the person 
occurs not only in the same section as that which 
prohibits execution against the goods, but also in the 
same sentence ; and the same principle, and the same 
reasoning, apply equally to both. Nor can it be sup- 
posed that the Legislature intended to distinguish 
between execution against the goods and execution 
against the person, and to give protection to the per- 



son of the debtor where, by reason of the invalidity 
of the deed, the whole matter was not brought within 
the operation of the bankrupt law, and the property 
of the debtor remained liable to be taken in execation 
under legal process. Even in the absence of authority, 
I should be prepared to hold that an execution might 
issue against the person in such a case. But the ques- 
tion has been three times before the Courts^ and in 
each instance it was held that the person of the debtor 
was not privileged from arrest In the case of Dew- 
hirst V. Kershaw (1 N. R. 369 ; 1 H. & C. 726), the 
Court of Exchequer refused to discharge a debtor who 
had received a certificate on the registration of an 
invalid deed. In Ilderton v. Jeiocll (loe, eit,), the 
Court of Common Pleas held that a certificate given 
under such'ciroumstances afforded no protection in an 
action against bail who had undertaken to render a 
debtor in the Lord Mayor's Court. Erie, C.J., in 
giving judgment, says, " a certificate given in respect 
of a void deed gives no protection. Such deed 
means a valid deed. The certificate is as void as the 
deed itself." Again, in Leigh v. PmcUebiiry (3 N. R. 
475 ; 15 C. B. (n. s.) 815), the Court of Common 
Pleas held that a debtor who had received a certificate, 
and had been taken in execution, was not entitled to 
be discharged out of custody. "VVe must, therefore, 
take it as now settled by authority which is binding 
upon us, that a certificate given on the registration of 
an invalid deed affords no protection to a debtor 
against execution against his person, any more than 
against his goods. But it is said that, though a certi- 
ficate given on the rogistering of an invalid deed will 
be inoperative to protect the debtor from arrest, it 
may, nevertheless, be available to the sheriff in a plea 
of justification in an action for an escape or for a 
false return. Such a position is, in my opinion, un- 
tenable. When once it is established that the 198 th 
section affords no immunity from arrest where a certi- 
ficate has been given on an invalid deed, but that, on 
the contrary, the judgment-creditor Is entitled to issue 
his execution, and that the certificate affords no pro- 
tection to the debtor, if the sheriff thinks proper to 
disregard it, it seems to me to follow as a necessary 
consequence, that the sheriff is bound to execate the 
process. For the prohibition to the sheriff's officer to 
arrest the debtor, which is involved in the concluding 
passage of the 198th section, which extends to the 
debtor the protection which bankruptcy would have 
given, is obviously ancillary only to the immunity 
from process which is conferred by the earlier part of 
the enactment And it appears to me to be a startling 
inconsistency to say that the certificate, being void for 
its primary purpose, shall yet be valid for a subordi- 
nate one ; and having been intended as a protection 
to the debtor against the sheriff in the execution of 
legal process, shall, while it wholly fiuls to protect the 
party for whose benefit it was designed, yet protect 
the sheriff against whom it was intended to take 
effect It seems to me a contradiction in terms to 
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say that the juilji^ent-creditor is entitled to execution 
against the person of the debtor, the latter not being 
priyileged from arrest, and at the same time to say 
that the sherifl* can, nevertheless, justify the not 
executing the process against the debtor. It is the 
right of the suitor, who has obtained judgment, and 
taken out execution, to have the process of the Court 
executed. If the sheriff fails herein, and proceedings 
are taken against him by the creditor, it seems to me 
that, in the absence of a statutory indemnity against 
snch an action, he can only defend himself by show- 
ing, either that the execution of the writ was impos- 
sible, or that the debtor was privileged by law from 
arrest Although it may be granted that the order or 
other act of a Court of competent jurisdiction affording 
protection to the debtor, although founded in error, will 
still justify the sheriff in not arresting or detaining 
the debtor, I am at a loss to see how an instrument 
which is void for the purpose of giving protection 
to the debtor can justify the sheriff in liberating 
the debtor, and returning that he was not liable to be 
arrested. And here it may be not unimportant to 
observe, that the return made in this case is clearly 
notrue, inaamuch as the debtor was certainly not 
entitled to protection. And though it is true that 
the substantial cause of action in such a case is the 
non-execution of the process, and not the false return, 
yet, it appears to me by no means an imperfect test 
of the legality of the proceeding of the sheriff in not 
executing the process that the return to the writ is 
Qntme. Still more strikingly would this be so if no 
good return, under the circumstances of the case, 
could be made. Now I am at a' loss to see what 
Rtam could have been made in this case which would 
have been good in law, inasmuch as the * sheriff 
cannot say either that the debtor was entitled to 
protection, or that the sheriff was bound by the 
certificate. No doubt, if the Legislature, notwith- 
standing the inconsistencies.which must result from 
snch a provision, has enacted that the sheriff shall 
respect the certificate of registration VHthout reference 
to its validity or invalidity, the existence and pro- 
duction of the certificate will be sufficient justifica- 
tion for not arresting or for discharging the debtor. 
Bat I should certainly expect to find express enact- 
ment to this effect, before I should give credit to the 
Legislature for having intended to bring about such an 
anomalous state of things as that which I have referred 
to. But far from finding anything in the language of 
the 19Sth section, which amounts to a direction to the 
sheriff to respect a certificate without reference to its 
validity, I cannot but think' that, when that section 
is carefully examined, it becomes plain that a contrary 
construction must be put on it. The concluding 
Passage of the section is obviously supplemental to 
the leading enactment which precedes it First comes 
the provinoii that, on the registering and filing of a 
deed valid under the 192nd section—for such, accord- 
u% to Jiidfekl exposition, is the meaning of the term 



"such deed"— the debtor shall have, except by leave 
of the Court, immunity from execution against his 
property or person : then follows immediately the 
provision that the certificate of the filing and regis- 
tration of "such deed " shall be available to the debtor 
to all intents and purposes as a protection in bank- 
ruptcy. Now it appears to me that the words " such 
deed," in the latter part of the section, must necessa- 
rily be read in the satne sense in which they are to bo 
understood in the former, and that consequently the 
protection in bankruptcy will only arise where the 
certificate has been given on a valid deed. That 
the latter part of the section must be taken as con- 
tingent on the first part coming into operation, will, 
I think, become further apparent from the following 
consideration : 

By the first part of the enactment the Court of 
Bankruptcy has power to grant leave to issue execu- 
tion notwithstanding the certificate. It caimot be 
doubted that in such case the sheriff would be bound 
to execute the writ notwithstanding the production 
of the certificate. This shows that the certificate 
does not afford an absolute protection, but is condi- 
tional on the debtor being entitled to the protection 
of which the certificate is only the ostensible sign. 
It seems plain from the fact that both provisions of 
the section rest on the hypothesis of the same deed, as 
well as from the whole scheme of this legislation that 
(as I have already observed incidentally) the protection 
in bankruptcy is only ancillary to the immunity from 
process, and, therefore, only attaches when this im- 
munity accrues. According to my view of the matter, 
the section is to be read thus : if a valid deed be . 
filed and registered, the debtor is to be privileged 
from arrest, and a certificate of the filing and regis- 
tration of such a valid deed shall, on its production, 
entitle him to be discharged or to recover 5/. a day 
against the officer of the sheriff for every day he is 
detained. According to the opposite construction the 
section is to have this effect : a valid deed, and a valid 
deed only, will privilege the debtor from arrest ; but» 
though the debtor is liable to be arrested, a certificate 
which is inoperative to protect him, if the sheriff 
thinks proper to arrest him, will leave it at the option 
of the latter whether he will execute the process of 
the law or not It seems to me, with the greatest 
deference for the opinion of those from whom I have 
the misfortune to differ, that this is a reductio ad 
abaurdum^ which ought to be conclusive of the 
question. 

The decisions to which our attention was called 
during the argument, on cases arising on the Bank- 
rupt and Insolvent Acts, have, as it seems to me, no 
application to the present case : 1st, because the pro- 
tection to the debtor there resulted from judicial acta 
of Courts of competent jurisdiction ; 2ndly, because 
in those cases the debtor was clearly entitled to 
immunity from arrest, or there was an express en<> 
actment protecting the sheriff when acting in obedi- 
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ence to the order of the Court ; all which circum- 
stances are wanting in the present instance. 

The case of Saffery r, Jones (2 B. & Ad. 598), arose 
on the Insolvent Act, 7 Greo. 4, c. 57, the Slst section 
of which expressly indemnifies the sheriff for anything 
done in obedience to any order of the Court. The 
jurisdiction of the Court to make the order for the 
discharge of the debtor having been questioned. Lord 
Tenterden says, "even if the Insolvent Court had 
no jurisdiction, the language of the clause is sufiSi- 
ciently strong to make the order of the Court a pro- 
tection to the gaoler." Taunton, J., says, referring 
to the 81st section, " but for this section the gaoler 
was between two fires : if he did not discharge the 
prisoner pursuant to the order of the Insolvent Court, 
he would probably be liable to an action by him : if 
he did discharge him, he might be liable to an action 
for an escape at the suit of the creditor. This section 
was framed to meet that difficulty." 

In Norton v. Walker (3 Exch. 430), which turned on 
the provision of the Bankrupt Act, 5 & 6 Vict. c. 122, 
as to the discharge of a bankrupt arrested on a writ of 
ea. ja., the Court of Exchequer held that the words of 
the section " if such bankrupt shall be arrested, he 
shall, on producing his summons, be immediately dis- 
chaiged,'* were to be taken to mean "the party so 
adjudged bankrupt,*' and that, consequently, it was 
not necessary for the sheriff, in an action against Mm 
for an escape, to show the validity of the bankruptcy. 
It was enough that the party had been adjudged a 
bankrupt to entitle him to protection. In Thomas r. 
Hudson (14 IlL ft W. 358), which was an action 
. against the keepef of the Queen's prison for an escape, 
the Court of Exchequer held that the defendant who, 
in obedience to an order of a Commissioner in Bank- 
ruptcy acting under the S kS Yict. c 116, and 7 & 8 
Tict c. 96, had discharged a prisoner in custody on an 
execution in an action of tort, though the juzisdiction 
of the Commissioner did n&t extend to discharging an 
insolvent in custody in such an action, was justified 
in obeying the order, on the ground that the order 
was " thai of a Judge acting in a matter orer which 
he had jurisdiction." Alderson, B., in delivering the 
judgment of the Court, goes into an elaborate arga- 
ment to show that, to use his words, " the Commis- 
sioner is exercising functions strictly jndicial," and 
that "his judgment is conclusive." This judgment 
was afterwards affirmed in the Exchequer Chamber, 
the Court adopting the reasons given for it in the 
Court below. There can be no doubt that the adjudi- 
cation of bankruptcy npon which the summons which 
gives protection issues, taking place, as it does, after 
proof of the petitioning creditor's debt, the trading; 
and the act of bankruptcy, is a judidal act ; as is 
necessarily the giving of the certificate of conformity 
whereby the bankrupt obtains his final release. 
Equally dear is it that the act of an Insolvent Com« 
miflsioner in adjudging; after hearing all partlet 
coQoemed, that an insolvent prisoner a hoiild be dit" 



' charged, was a judicial proceeding ; and the reasoning 
, of Alderson, B., in Thomas v. Hudson, shows that 
the order of a Commissioner in Bankruptcy, acting 
imder the 5 & 6 Vict c. 116, was also an exercise of 
judicial authority. Can the same be said of the act of 
, the Chief Hegistrar in granting the certificate of regis- 
tration under the 198th section of the present Act ? 
I I think not. The Chief Registrar is bound to register 
I any deed brought to him for registration within the 
I prescribed time, which purports to be a deed within 
' the 192nd section, if accompanied by such an affidavit 
' as the section requires. There is nothing which makes 
it incumbent on him to ascertain whether the deed is 
one which will be binding on all the creditors ; he is 
not empowered to make any order for the protection 
of the bankrupt ; he is simply to certify that the 
deed has been filed and registered. It seems to me 
that this is much more in the nature of a ministerial 
than of a judicial proceeding. And what to my mind 
materially confirmi this view is, that the proceeding 
being altogether an ex parte one^ no power is given 
either to the Registrar or the Court to withdraw or 
annul the certificate at the Instance of a non-assenting 
creditor if the deed should be shown to be invalid. 
Under the Bankrupt Act the adjudication of bank- 
ruptcy might be annulled, or the interim protection 
withdrawn on the refusal of the final certificate. 
Under the 5 ft 6 Vict c. 116, the interim, order for 
protection made in the first instance fell to the ground 
if the Commissioner on the hearing of the case on 
the merits refused to make the final order. 

Under the Insolvent Act, 1 ft 2 Vict. c. 96, no dis- 
charge could be made till all the requirements of the 
Act had been fulfilled, and all parties concerned had 
been fully heard. Bat here, while the proceeding is 
ex parte, there is no authority to annul the certificate, 
if it has been improvidently granted upon a deed 
which turns out to be void, and the result of holding 
that the granting of such a certificate is a judicial 
act, and that the certificate will justify the sheriff in 
not arresting will be that, while the Courts hold that 
the judgment-creditor is entitled to his execution 
against the debtor, and that the latter is not pri- 
vilegod from arrest, the sheriff, who is in the diffi- 
culty before pointed out, will never fail to give effect 
to the certificate unless indemnified by the creditor, 
whereby a burden will be cast on the creditor which 
he may not always be able to satisfy, and to which* 
tmless imposed on him by the authority of the Court, 
he ought not to be subject I cannot thuik that the 
Legislature can have intended to give to an ea; parte 
proceeding, like the present, which it provides no 
means of opposing or reviewing, the charaeter and 
effect of a judicial act But however thia may be, 
the main and the essential difference between the cases 
referred to, 'and the present is, that in the former the 
party who had been discharged by the sheriff 'a officer 
or the gader was dearly entitled to his diechaige, 
a&d if instead of t^ving been cet at liberty by those 
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officers, he had applied to the Court out of which the 
execution issued to bo discharged, the Court must 
Live ordered him to be released from custody. The 
reasoning of Alderson, B., in Thatnasr, Hudson, is 
directed to show that under the 5 fc 6 Vict. c. 116, 
the order of the Commissioner in Bankruptcy was 
conclasive against all the world. Nor, as it seems to 
me, can it be doubted that the orders of the Court 
under the Bankrupt and Insolvent Acts, in granting 
either proriaional or final protection, are, as regards 
the right of the bankrupt or insolvent to protection 
from arrest, conclusive and binding upon every one, 
and entitled to have effect given to them by any Court 
upon whose process a person who has obtained such 
protection may be in custody. But, under the sec- 
tions of the recent Bankrupt Act now under considera- 
tion, the debtor who has obtained a certificate is not, 
93 wd have seen, entitled to protection, unless the 
dt'f'd on the registration of which it is granted is a 
ralid one. Here, if the debtor had been before the 
Court on an application for his discharge, the applica- 
tion would have been refused. The case is, therefore, 
dearly distinguishable from those which arose on the 
former Acts. 

It is true that if a defendant is held liable under, 
»ach circumstances as the present, a sheriff will be 
placel in a position of exceeding hardship. If a 
party taken in execution produces a certificate, the 
sheriif's officer has no means of knowing whether 
tie deed on which the certificate has been granted 
was a valid deed or not. If he discharges the debtor, 
and the certificate proves void, the sheriff becomes 
zespoDsible to the execution-creditor; if the debtor 
is detained and the certificate turns out to be good, 
the officer becomes liable, under the combined opera- 
tion of the 198th section of the recent Act and the 
113th section of the 12 & 13 Yict. c. 106, to forfeit 
5/. a day to the party so detained. But it is not for 
as, on this account, to interfere with that which, ex 
d^biU) juatUuB, is the clear right of the execution- 
creditor : namely, to have his writ executed, or to 
kiTo redress against the minister of *the law whoso 
dnty it is to execute, and who fails in that duty. We 
must leave it to the L^slature, which has brought 
the sheriff into this dilemma, to extricate him from it. 
Tliis is not the first time sheriffs have been placed in 
a position of difficulty from having to execute writs 
at their periL Prior to the Interpleader Act, 1 & 2 
AVilL 4, c. 58, sheriffs were often embarrassed where 
property which they were directed to take in execu- 
tion was claimed by a third party. . But the sheriff 
ha^i to act at his peril. If, from uncertainty as to 
whether the goods belonged to the execution-debtor 
or not, he omitted to seize and returned ** nulla bona," 
and the goods turned out to be the goods of the debtor, 
he WIS liable in an action by the creditor. It is true 
the Court resorted to certain contrivances to protect 
the sheriff, such as delaying the proceedings of the 
creditor so aa to drive him, where it was possible, to 



contest the question of property with the opposing 
claimant, before the sheriff should be compelled to 
act ; but if the sheriff took upon himself to act with- 
out the interposition of the Court, and made a return, 
he was obliged to stand or fall by the return so made. 
If the return proved untrue in law or fact, the execn- 
tion-creditor could not be barred of his right of action 
against the sheriff. It was a sense of the hardship of 
the position in which the sheriff was thus placed that 
led to the provision of the Interpleader Act in favour 
of sheriffs. In like manner a sheriff might be em* 
barrassed by a claim of privilege from arrest. In 
some cases he might himself be liable to serious con- 
sequences by making the arrest. Out of regard to 
this difficulty the Court would sometimes insist on an 
indemnity being given, and would delay the return till 
this had been done. See DelvalM v. Plomer (3 Campu 

If, however, the sheriff chose to allow the privilege, 
he might do so and return accordingly ; but he did so 
at his peril : for, if the party was not in fact privi- 
leged, the sheriff was liable in an action for a false 
return. It is not now necessary to consider how far, 
if this had been an application for the exercise of on? 
summary jurisdiction, either to assist the creditor or 
to protect the sherifl^ we might have taken into con- 
sideration the difficulty in which the latter is placed. 
As I have before observed, the question on this de- 
murrer is. Whether the sheriff was justified in taking 
upon himself to discharge the debtor, and returning 
that he was protected by the certificate from arrest f 
To this, for the reasons I have stated, there can, in 
my judgment, be but one answer, — ^unless, indeed, we 
were prepared to overrule the cases of Bewhirst v. 
Kershaw, Ilderton v. Jewell, and Leigh v. PcndUbury^ 
which I think it is not competent to us to do. And 
as against the hardship of the position in which a 
sheriff is thus placed, must, I think, be set the posi* 
tion of the creditor who, being entitled to execution 
against the debtor, will have that which, as the law 
stands, is his undoubted right, frustrated by the re- 
fusal of the sheriff to execute the writ. It may, 
perhaps, be doubted whether the difficulty which has 
ariben from the presence of unequal or unreasonable 
terms in composition deeds had presented itself to the 
minds of those by whom the recent Bankruptcy Act 
was framed. Possibly the decisions of the Courts, 
whereby the implied condition that the terms of suck 
a deed shall be equal and reasonable has been super- 
added to the express requirements of the Act, may 
have been an encroachment on the province of the 
Legislature. The effect of these decisions, and of the 
consequent ones as to execution issuing against the 
debtor, have tended to unhinge the machinery of this 
system of what may be called ^uom-bankruptcy. But 
we are bound by those decisions ; and it appears to 
me that it follows from them, as an inevitable conse* 
quence, that, the debtor being disentitled to proteo* 
tion, the sheriff is bound to execute the writ At his 
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peril, and is liable in an action for not doing so. In 
my opinion, therefore, oar judgment should be for the 
plaintiff. 

Croxpton, J. — ^The question argued before us in 
this case was, whether a sheriff was liable in an action 
for an escape for. having discharged a debtor taken on 
a ea, sa, upon the production by him of a certificate 
under the 198th section of the Bankruptcy Act (24 k 
25 Vict), signed by the Registrar, and purporting that 
a deed according to the 192ad section had been duly 
registered ? I think that we cannot hold the sheriff 
liable for obeying what I think are the directions of 
the Act, binding upon him. I think that the effect of 
the enactment is, that the certificate is to be the 
evidence of the execution of a valid deed, upon which 
the sheriff is to act by discharging the party. 

The great hardship upon the sheriff, who cannot 
possibly know, and has no moans of ascertaining many 
matters connected with the deed, and who is called 
upon to act immediately upon the production of the 
document and receiving a copy, is obvious, and was 
pointed out on the argument, as it has been in several 
cases of the same kind ; and though there are many 
cases in which the sheriff has been put in great 
jeopardy, where he could not know the true state of 
facts upon which he was called to act, in many of 
which cases he has been relieved by statute, still the 
situation in which the sheriff would be placed is, as 
observed by the Court in several similar cases, a strong 
reason for a construction being put on the enactment 
which would prevent so great a hardship upon tlie 
sheriff. 

The first branch of the 198th section of the Act 
protects the debtor's person and property from process- 
where '*such" deed has been registered, and I think 
that this must be taken to mean a deed, valid both as 
to the facts of execution by the three-fourths of the 
creditors, and as to the provisions in the deed. 

But then follows, at the end of the clause, a pro- 
vision that the Registrar's certificate of the registra- 
tion of such deed Shall be available for the debtor, as 
a protection in bankruptcy. 

By the first branch of the 198th section, the execu- 
tion by the three-fourths of the creditors of a valid 
deed, prevents any process against either the body or 
goods being ever available to the creditor without the 
leave of the Court of Bankruptcy. 

The estate being in such a case, by the provisions 
of the 197th section, subject to the jurisdiction in 
Bankruptcy, this immunity from process against the 
goods or person would be final, subject to the leave of 
the Court of Bankruptcy, and would not be in the 
nature of an interim protection. 

According to this provision, however, the debtor 
would only be protected where the deed is valid as to 
its provisions, and has been executed by three-fourths 
of the creditors, of neither of which matters can the 
sheriff in general have any knowledge. 



The Legislature, however, at the end of the section 
makes a further provision, and proceeds to enact that 
the certificate of the Registrar that such a deed so exe- 
cuted has been registered, shall have the effect of a 
protection in bankruptcy for the person of the 
debtor. 

Great difficulty arises from the mode of legutlation 
by reference to the provisions of former Acts of Par- 
liament, which frequently are framed so as not to fit 
or be adax>ted to the natuire of the case, the subject 
' of the new enactments. 

The protection in bankruptcy was to be available 
whilst the bankrupt was going to and returning from 
the Court for examination, and for such farther time 
as the Commissioners should indorse on the summons ; 
and the sheriff would see at once, from the summons 
and from the extended time, for how long the bank- 
rupt was protected. It was strictly an inUrim pro* 
tection. The corresponding protection under the new 
Act, however, shows no limit as to the timje during 
which the debtor is to be protected, and no mode is 
pointed out by the statute by which that protection, on 
its face a lasting one, could be taken away from the 
debtor ; and there certainly would be great difficulty, 
as suggested in the argument, if a Court of law held 
the deed bad when pleaded in bar, and an execution 
went against the person of the debtor, and the debtor 
were to produce the certificate as a statutory pro- 
tection. 

It may be that the Court of Bankruptcy might have 
the power to interfere with the registration of the 
deed, and of ordering the cancellation of the docu- 
ment : for though the Court of Bankruptcy would have 
no power of dealing with the estate in the case of an 
invalid deed, it might still have the power of cancel- 
ling the registration, the act of its officers, in like 
manner as the Lord Chancellor had formerly the power 
of superseding a Commission of Bankruptcy ; or the 
protection might possibly be deemed to enure only 
whilst the proceedings under the arrangement were 
going on, in analogy to the bankruptcy protection. 
When the Court of Bankruptcy gives leave to execute 
process, as in a recent case of a debtor not paying Ma 
composition, the sheriff might be informed, either by 
notice or on the face of the process, that it was by 
order of the Court ; and in every case it may be that 
a formal notification of the deed being bad, or having 
been held bad, might operate so as to compel him to 
proceed. 

However this may be, I think that the meaning of 
the Act, and of the reference which embodies the 
former enactments as to the protection in bankruptcy, 
is, that the debtor shall be protected on a certain 
state of facts, and that the sheriff shall act on the 
certificate as the evidence of such facts. 

But it is said that there is great difficulty in the way 
of this construction, by reason of the decisions by 
which the Courts have held that the meaning of 
"suck" in the second branch of the 198 th section is 
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"a Talid deed," and that, if not Talid, the oertifioate 

is of no mora value than the deed, and so that the 

debtor U not protected. 

, Certunly it has been held by the CoortB, on motions 
for discharge — and I beliere by aU the Judges at 
(Suunben before whom applications for discharge haye 
been bronght— that the debtor has no right to be dis- 
diaiged if the deed be iuTalid ; and the Act, stating 
that the certificate is to be available to the debtor, it 
is Slid, can only be available to the sheriff if it be 
saeh a certificate as is available for the debtor. 

In the caseof Thonuur, ffud3on{loc.eiL), however, the 
Court of Exchequer Chamber held the officer protected, 
aithoo^ they assumed for the purpose of the judg- 
ment that the Commianoner of Bankruptcy had no 
power to diaohaige the debtor &om the damages for 
the tort to which on that supposition ho clearly re- 
mained liable ; and in other cases under the Bank- 
xvptcy Aot^ the whole jurisdiction might be said to 
fidl wbera there was no act of bankruptcy, just as 
in the ease where the deed, the foundation of the pMai- 
bankraptoj, turns out to be invalid. 

Bat for the decisions under the present Act of Par- 
liament it might have been doubted whether the 
eertificate was not intended by the Legislature to be a 
protection to the debtor, even where the deed turned 
Qtt to be invalid, they apparently thinking that such a 
pnteetion, aa an interim protection in bankruptcy, 
voold be applicable to the new case of a deed which is 
to have the e£G9Ct of creating a kind of private bank- 
ruptcy. 

The same construction might be given to the word 
" snch * in both branches of the clauses, by construing 
tke earlier part to mean, that after such deed, t. e., a 
^d deed, was registered, the person and property 
shoold be exempt from process, except by leave of the 
Court, and by construing the latter branch as saying 
that the eertificate of "such" a deed being registered, 
that is, the certificate that a valid deed Aos been regiS" 
^ed, was to be a protection to the person. 

The Court, however, have thought that where the 
deed is made out to be invalid, the debtor is not pro- 
tKted even to the extent of the limited protection of 
the latter branch ; but they have not decided that the 
sheriifmay not be excused for acting upon the docu- 
ment which the Legislature points out as the evidence 
npon which he is bound to act under severe penalties 
and heavy responsibilities. 

Inllderttmy. /(0ic^(Zo(%ca.), the Common Pleaa held 
that the bail could not set up a certificate of a bad deed 
u a d^Bnee i^sinst an action on their undertaking to 
nnder thefar principal ; and that decision was confirmed 
ia the XxdiiBqiier Chamber, though I think that the 
case was aot naob aigued in the Exchequer Chamber 
^ponthiapolBt 

I sbovtt l^^Mt respect to these decisions of the 
CoQzii ni Jo^fOt^ application to discharge prisoners, 
tl»m^ WK^4»«i|iqilS on motion, and not liable to 
'^^^.^-fsP^lH^ of Knor, they are not according to 



modem practice binding to the same extent as deci- 
sions against which an appeal lies. 

It may be, both aa relates to these decisions, and to 
the decision of the Courts in the case of the recogni- 
sance of bail, that the Courts may have thought that 
the debtor by whose negligence or fraud a deed haa 
been registered not really executed by the required 
proportion of bond fide creditors, or by whom condi- 
tions so unreasonable as to render the deed invalid 
have been inserted, has no right to rely on it as a pro- 
tection. 

It may have been thought a sufficient answer, as 
against him, to his primd facie case of the certificate of 
registration, that his deed propounded by him is 
invalid, whilst the sheriff may be protected by the 
certificate on the evidence of which he seems com- 
pelled to act, without the means of or the time for 
inquiry. 

I do not think that we are bound by any authority 
to hold that the officer of the Court, acting under the 
express direction of the Act of Parliament, is not 
excused. 

He acts under a document, which, whether judi- 
cial or not, in the strict sense of the word, is a 
document which is the act of the Court, just as 
much as a writ which protects the sheriff. It is 
sealed with the seal of the Court, and bears^the 
signature of the Registrar; and this authentication 
seems intended as a notification to the sheriff who 
would otherwise be placed in so much difficulty. 
Whether strictly judicial or not, the document is 
declared by the Legislature to have the effect of a 
protection in bankruptcy which has been held judicial. 

I ovm I am at present inclined to doubt, whether 
the Legislature did not intend the certificate to be a 
temporary protection, at least to the ^tfon-bankrupt, 
as well as imperative upon the sheriff, but giving foil 
effect to the decisions that the debtor is only to b^ 
dischaiged or protected if the deed be valid ; still the 
Act of Parliament, if the deed turn out valid, clearly 
gives the debtor the protection, and renders the sheriff 
liable to the severe consequences of refusing to act 
upon the evidence of the certificate. 

He, being on that supposition liable, if the deed is 
valid, seems to roe to be required to act upon the 
assumption that the certificate shows that a valid deed 
has been executed, and he is required to act imme- 
diately on the production of the certificate and receipt 
of the copy without having any opportunity of inqidry. 

If the statute say "obey this document," and allows 
no time for inquiry, it seems very difficult to say that 
the sheriff is liable for obeying the directions of the 
Legislature. My judgment proceeds on the ground 
that the Legislature appears to me to have pointed out 
the document in question as the one on which the 
sheriff is to act, at all events until he has notice of the 
invalidity of tho deed ; and I think him excused by 
the Legislature directing him not to persist in execu-- 
ting tho process, if such document be produced, just 
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as he is where the plaintiff himself has directed him 
not to execnte the process. 

I cannot construe the Act of the Legislature as im- 
posing so monstrous a hardship upon the sheriff as to 
direct him, under severe penalties, to act upon the 
production of the document, and yet to leave him 
liable in so acting as for a breach of duty if it should 
turn out that circumstances, of which he can have no 
knowledge, have made invalid the deed on which the 
certificate is founded. 

The Legislature throws upon the Registrar, as the 
officer of the Court, the responsibility of seeing that 
the requisite proportion of creditors have signed, and 
he has the affidavit before him of that fact ; and he 
has also the deed before him from which he is to make, 
in his book of registry, a short statement of the nature 
and effect of the deed. 

The sheriff being required to act merely on the pro- 
duction, and having a copy of the certificate of the 
registration, has no means of testing its validity, 
either in point of fact or law. The Legislature would 
be putting him in a worse case than in the ordinary 
case of difficulty of a sheriff, who .can inquire, and 
whose duty it was, in many cases at Common Law, to 
inquire into the validity of documents. 

Here the Legislature in effect takes from him all 
opportunity of inquiry, and .directs what is his duty 
on production and receipt of a copy of the certificate. 

It seems to me, that the Legislature have said 
that the document in question is to be evidence that 
**such" valid deed has been duly executed, upon 
which the sheriff is required to act, and that in effect 
he is prevented by the Legislature from inquiring 
further, and is compelled to act at once upon such 
evidence, at all events, unless he has some knowledge 
or notification of the badness of the deed. 

I think, therefore, that we ought to hold that the 
sheriff in the case at bar, was justified in discharging 
the debtor, who produced the certificate of the Regis- 
trar in due form, that such a deed had been executed, 
although the deed afterwards turned out to be invalid. 
As the whole record is before us on the demurrer, 
and as it is not unlikely that this case may be carried 
into a Court of Error, I have thought it worth while 
to consider whether the defendant's case might be held 
deficient on the ground that it does not appear on the 
record that there is any answer to that part of the 
declaration which states that the sheriff made a false 
return in stating in his return that there was a valid 
deed, and that the debtor was not found in his baili- 
wick. 

Supposing the false return to be a substantive cause 
of action in itself, notwithstanding the breach of duty, 
the foundation of the chatgo being answered, and 
apposing that we could not construe the plea dis- 
tributively, we ought, I think, nndor the circum- 
stances, to make such an amendment as would divide 
the declaration, and give judgment as to the main part 
for the defendant, and leave the plaintiff to get his 



damages for the false return, which would wMmprimd 
fade, at least, to be merely nominal if the defendant 
were protected for discharging the debtor. 

I think, however, that the case falls under the 
authority of WylU v. Birch (4 Q. B. 586 ; 12 L J. 
(n. s.) Q. B. 260). 

The whole declaration really forms one groimd of 
complaint, as explained by Baron Alderson in Lew(» 
V. Alcoek (S M. k W. 49Q), cited in Wylie ▼. Binh 
(p. 673), where he says, "the falsehood of the return is 
the conclusion of law, if the facts stated in the induce* 
ments are true." 

And I think that a plea answering the inducement 
or foundation answers the whole action. The insertion 
of the untrue statement that the deed was valid in the 
present case, seems no more fiital to the plea than wsi 
the allegation of the statement in the plea in Wylu v. 
Birch {iM. eU.\ that the goods remained in the 
sheriff's hands for want of buyers, and I do not leo 
that there was any difficulty in making a good letnni 
by showing the production of the certificate, and 
giving a copy, supposing those fitusts amount to a 
defence; and, at all events, WylieY. Birch {loe. eit.) 
appears to show, that where the sheriff answers the 
supposed default in executing the process^ the false 
return gives no right of action for nominal damages, 
and that the false immaterial statement does not vitiate 
the good part of the plea. 

' It should be observed that this point was not taken 
on the argument ; and indeed as the declaration was 
framed, as stated by the plaintiff's counsel in an 
unusual way for the purpose of raising upon the record 
the real question argued before us (it not being in the 
usual form for an escape, but proceeding to set out the 
expected defence, and to answer it by anticipation, so 
as to make the real ground of the complaint as to the 
false return depend on the precedent matter), it would 
hardly have been fair to raise such a point for the pn^ 
pose of obtaining nominal damages ; and if it had been 
raised, and could have been substantiated, we ought, 
I think, to have amended, as before suggested, in this 
respect, as well as to remove other objections which 
might possibly be made to the plea in some views of 
the case. 

I think, therefore, that we should treat the question 
as it was argued before us, and that our judgment on 
this record should be for the defendant. 

Mellob, J. — ^The question to bo determined in this 
case is, whether a sheriff is protected in an action for 
an escape, for having disohaiged a debtor taken in 
execution on a writ of ox. «a., out of his custody, upon 
such debtor producing to the officer of the sheriff, a 
certificate under the hand of the Chief Registrar of 
the Court of Bankruptcy, and the seal of snoh Court, 
of the filing and registration of a deed of arrangement, 
purporting to be a deed of arrangement between such 
debtor and his creditors, under the |>roviBions of the 
192nd section of the Bankruptcy Aot^ 1861 ; such 
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died not hting, in hct, a ralid deed withi& the mean- 
ing of that eectUm, and not haTing been ezecnted or 
anented to by sneh orediton. 

On the argument it was admitted by Mr. Melliehi 
fbr the defendant, that the deed to which the certificate 
rsferred eonid not be anppoited as a valid deed after 
the deciflion in Hd^rton ▼. CasMque (2 K. R. 107; 
HC. B. (ir.cu) 99) ; and IlderUmr. JeuM (2 K. R. 
324; 14 0. B. (k.&) 665), affirmed in Error (8 K. R. 
516 ; 38 L. J. 0. P. 148 ; 16 0. B. (n.s.) 142) ; and 
that the eertificate of the filing and registration of 
Rich a deed could afford no protection to the execution 
iBlUfr, and that consequently the creditor was en- 
titled to his execution sgainst the person of such 
debtor. 

It wBi^ howerer, contended that, although such^ 
deed and certificate were both in fact inoperatire to 
mtnun the execution or give protection to the debtor, 
yet that the sherifl^ who bond fide gKVB credit to a cer- 
tifioBte, good on the fiu» of it, under the hand of the 
Chief Registrar and the seal of the Court of Bank- 
raptcy, of the filing and registration of a deed of ar- 
nngement, under the 192nd section, was excused for 
icting upon such certificate and dischaiging such 
debtor out of cnstody. 

After a oaref ol consideration of the various sections 
of the Bankruptcy Act, 1861, which bear upon this 
question, I am of opinion ihat the sheriff was excused, 
and that consequently the action is not maintainable. 
Much difficulty was experienced during the argument, 
in oonatming the 198th section of the Bankruptcy Act, 
H61, and in ascertaining the true effect of a certificate, 
owing to the enactment that such a oertifictte should 
be " available to the debtor for all purposes as a pro- 
tection in bankruptcy." Protection in bankruptcy is 
either interim or final ; neither kind of protection is 
strictly applicable to cases of this description* 

A debtor haTing executed a deed, accepted and as- 
tented to by the requisite majority of lus creditors 
lad conformable to the provisions of the 192nd sec- 
tion, is perpetufllly protected against the exercise of 
toy right on the part of a creditor affected by such 
ammgoment, other than is provided by the 198th 
iectioD, but if the deed turn out to be invalid, then, 
u regirds the debtor who is a party to such deed and 
»w«re of its contents, it affords no protection to him 
ae regards execution, either against his person or 
property. 

In the present ease, the deed, althouglAregistered 
under the 192nd section, which makes registration an 
caential condition to the validity of a good deed, can- 
not (being otherwise invalid) be made better by the 
mere fact of registration, and therefore the certificate 
of the fiUog ttd registration of such a deed cannot 

extend to |i«lBQt the debtor who is a party to it ; still 

^t nay, la siy opinion, operate as an excuse to the 

sWiff htUJUU aoting under it. 
It ifpmlk te me that the Legislature, in fhuning 

t^BMhlMf ftroiBying into effect the new provi- 



sions for deeds of arrangement, which were to bind 
non-assenting creditors, intended to make the Chief 
Registrar of the Court of Bankruptcy, so far as regards 
the registration of such deeds and the granting of cer- 
tificates of the filing and ' registration thereof; a sub- 
stitute for the Commissioner acting in the matter of 
an adjudication of bankruptcy. It invests the Chief 
Registrar with a general jurisdiction to determine for 
the purpose of registration, whether the conditions 
imposed by the statute have been duly complied with, 
and he must, in the exerdse of his functions, examine 
the deed and ascertain whether it is a deed '* relating 
to the debts or liabilities. of the debtor, and his re* 
lease therefirom, or the distribution, inspection, manage- 
ment, and winding-up of his estate,*' that it has been 
executed by or assented to, by the requisite number of 
creditors of the requisite amount and value, and he 
must for this purpose examine and determine whether 
the requisite execution or assent has been duly made 
by the creditors, and being satisfied of these matters, 
ho roust thereupon register the particulars of the deed, 
with a abort statement of the nature and effect thereof, 
in a book to be kept for that purpose, and he must 
also publish a copy thereof in the <* Gazette." Kow 
it appears to me that the functions of the Registrar, 
though in part ministerial, are in part judicial. As 
was said by the Court of Exchequer, in Thomas v. 
Hudson^ concerning the functions of a Commissbner 
in Bankruptcy (14 M. ft t^. 876), *'he is to come to 
a decision on tiie petition and affidavits, not indeed a 
decision as to whether a petitioner, having complied 
with the requisites of the Act, shall or shall not have 
his interim order or his order of discharge, for to these 
he is in sftch case clearly entitled, but whether he hss 
or has not done what the statute imposes, as the con- 
ditions on which he would become entitled to those 
privileges.'* 

In that case, the Commissioner had nothing upon 
which to form his judgment, except the petition and 
affidavits. The Chief Registrar, in determining as to 
the fact whether the deed in question is a deed relating 
to the debts and liabilities of the debtor and his re- 
lease therefrom, ftc., and whether it has or has not 
been executed by, or assented to by, the requisite 
number of creditors, of the requisite amount and 
vslue, must, like the Commissioner in Thcmas v. 
Hud$07h examine and determine those facts before he 
registers the deed. And so far as those facts are 
material as conditions of regLstration, he muU deUr* 
nwne the question for himmlf, subject, it may &e, to his 
decision being reversed by the Court of Bankruptcy. 

Although he has no authority to determine as to 
the validity of the deed itself, he has authority to 
decide provisionally that the conditions preliminary 
to registration have been performed, and his certificate 
must, I think, at least be intended to amount to a 
declaration evidencing the fact that a deed conform- 
ing to the provisions of the 192nd section had been 
duly executed and registered. 
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Such being the fonctions of the Registrar, it appears 
to me that the certificate of such Registrar of the filing 
and registration of the deed nnder his hand and the 
seal of the Court of Bankruptcy, although not giving 
actual protection to the debtor by reason of the in- 
validity of such deed in point of fact, neyertheless 
operated to excuse the sheriff, who had no means of 
knowing whether the deed to which the certificate 
referred was in conformity with the 192nd section or 
not The duty of the officer, as appears from the 
113th section of the former Bankruptcy Act,' in case 
of protection, is immediatelyto discharge the debtor 
on his producing his protection in bankruptcy. 

It would be so strange a conclusion that the sheriff 
should, under such circumstances, be rendered liable 
to an action for giving credit to the certificate of the 
Registrar that, as was said by the Omit in the case of 
I%omaa y. Hudson {loe, eiL), if there be any construc- 
tion of the Act by which such a consequence may be 
avoided, we feel bound to adopt it. 

In the case of Norton t. Walker (S Exch. 460), it 
was decided that the sherif! was protected under the 
28rd section of the 6 & 6 Yict c. 122, in discharging 
a person who had been adjudged a bankrupt ds fcieto, 
although he might not turn out to be a bankrupt de 
jure. In that case. Pollock, C. B. , in giving the judg- 
ment of the Court, said, " In our view of tiie case, it 
is not material to consider whether the bankruptcy 
was valid or not. A fiat had issued, under which 
Robinson had, by the proper Court, been declared to 
be a bankrupt, and we think that this was all that 
the sheriff was bound to inquire into ;" and the Court 
there read the words ** such bankrupt," to mean " the 
party so adjudged bankrupt" No doubt the Com- 
missioner of Bankruptcy had there adjudged Robinson 
to be a bankrupt, and the decision of the Court of 
Exchequer may therefore be said to have rested on 
the principle of law which protects sheriffs, &c., in 
obedience to an order of a Court having jurisdiction 
over the subject-matter, although the making of the 
order might, in the particular instance, be unautho- 
rised. If, however, I am justified in reading the 
seotions of the Bankruptcy Act of 1861 as substi|;uting 
the Registrar, with reference to r^tration and filing of 
the deed of arrangement under the 192nd section, and 
granting the certificate thereof, for the Commisaioner 
acting in an ordinary bankruptcy granting protection, 
the case becomes at once an authority in favour of the 
defendant The Commissioner in the one case, and 
the Registrar in the other, are alike creations Of 
statutes^ by which their Amotions are assigned ; and 
it appears to me, for the reasons already given, that 
the functions of each are analogous to the extent 
which is necessary to make the certificate granted by 
the Registrar an excuse for the sheriff in hand fdt 
discharging a debtor who produced it. 

I agree, that there must be a valid deed in order to 
give jurisdiction, under the 197th and 198th sections, 
to the Court of Ba&kmptpy to administer the estate 



of the debtor, as if he had been w^udged a bankrupt, 
and to deprive the creditors of their rights against his 
person or property, except as therein reserved. I can- 
not adopt a construction which would compel me to 
decide that although the deed were invalid, and there- 
fore not binding on non-assenting creditors, their only 
remedy against the debtor's estate would be through 
the intervention of the Court of Bankruptcy acting 
under those sections. The Lord Chancellor, sitting 
in bankruptcy in the case of Ex parte Morriaonj Ba 
Clunn (loc cU.\ appears to have given permission to 
a creditor to issue execution against a debtor^s pro- 
perty, on the ground that the deed registered was 
colourable and fraudulent against the creditors, but 
the point was not taken, nor were the cases at law 
cited, but it was assumed that there was authority in 
the Court, notwithstanding the character of the deed, 
to permit execution to issue. Had the point been 
taken, and the Lord Chancellor's attention called to 
the cases, and he had then decided that he had power 
sitting in bankruptcy to give the leave to issue execu- 
tion against the goods of the debtor, notwithstanding 
the badness of the deed, I should haye yielded to 
that decision, and considered this point concluded by 
authority. 

The simple question which we haye now to decide 
is, whether a certificate of the filing and registration 
of a deed under the hand of the Chief Registrar, and 
the seal of the Court, good on the face of it, and dia- 
closing no objection to its validity, can operate to 
excuse a sheriff who bond fide acta upon it without 
notice of any objection to it, and without the means 
of ascertaining any, although such deed be in fact in- 
valid by reason of its not being in conformity with 
the provision of the 192nd section. As r^^ards the 
debtor who woe a party to the deed, and who has im- 
posed an invalid deed upon the Registrar, it is only 
just and right that, so far as he is concerned, the 
certificate should not protect him from arrest, or his 
goods from seizure, and therefore the Courts in refus- 
ing to dischaige a debtor arrested under a ca, sa. out 
of custody upon the production of such a certificate, 
founded on an invalid deed, were fully justified. They 
had the real facts brought to their knowledge, and 
were quite right in concluding that the filing and 
registration of an invalid deed could give it no 
validity, and that the debtor was therefore not pro- 
tected from arrest. 

The sheriff, who is called upon to act on the 
instant, has no means of ascertaining the contents of 
the deed, or whether the conditions of registration 
have been complied with, or that the certificate is of 
no effect. 

Surely he must, in the absence of sll notice to the 
contrary, give credit to the certificate as a document 
authorised and required by the statute to be given to 
the debtor, as affording sufilcient evidence that a deed 
conforming to the provisions of the 192nd section has 
been duly filed and registered, and is therefore to be 
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excused in actmg under it as he could hare done under 
a protection in bankruptcy. 

I am not at all prepared to decide, that if the 
creditor could affect the sheriff with notice of the con- 
tents of the deed, or of the grounds and facts, by 
reason of which the certificate coold afford no protec- 
tion to the debtor, that the sheriff would not then be 
bound at his peril to execute the process of the Gonrt ; 
and although in actual practice the advantage to the 
sheriff may be small in enabling him to determine for 
himself upon the validity of such a deed, still the 
anomaly would be got rid of, of requiring him to act in 
defiance of such a certificate, without the means of 
knowledge whether it was good or bad. 

It is not, however, necessary to decide that ques- 
tion, nor whether the Court of Bankruptcy has power 
to cancel the registration of an invalid deed. I am 
strongly inclined to think that it has, but my judg- 
ment does not depend upon that suggestion, but upon 
the object which I conceive that the Legislature had 
in view in the section under consideration. 

Ko other question was made in the argtmient before 
us, and it was stated by Mr. Baylis that the declara- 
tion was drawn in this unusual form, setting out the 
&ct8 specially, for the express purpose of raising the 
question between the parties : it is, therefore, unneces- 
sary to consider any other point which might arise on 
the pleadings, the more especially as any amendment 
would have been permitted by the Court, which might 
have been necessary in case any other point had been 
made. 

I am of opinion, therefore, although with great 
diffidence, peeing that my opinion differs from that of 
my Jjord Chief Justice, that our judgment should be 
for the defendant. 

Sh£S, J.— We have in this case to decide, whether 
the defendant, an under-sheriff (acting as sheriff after 
the death of the sheriff, during his year of oflice), was 
justified in discharging a debtor, whom he had arrested 
on a capias ad saJtiafacUndum^ on production by him 
of a certificate signed by the Chief Registrar of the 
Court of Bankruptcy, ^nd sealed with the seal of that 
Court, that the debtor had executed such a deed as is 
mentioned in the 192nd and 198th sections of the 
Bankruptcy Act, 1861, and that the deed had been filed 
and registered : whereas, in fact» no such deed had been 
executed by him, and he was not entitled to the cer- 
tificate, which the Chief Registrar is, by the letter of 
thoee sections, empowered to grant. 

The question turns Upon the construction of the 
198th section : it having been determined by a series 
of cases in the Courts of Law and Equity, and by the 
Lori Chancellor in Bankruptcy, that no deed touch- 
ing the matters which are the subject of the I92nd 
sectian is binding on creditors who have not assented 
to il^ to the effect of its being pleadable in bar of 
acttootbtoQi^t by them against a debtor, or of re- 
attaiollg iSiA ommtion of final process against his 



person or goods, or preventing an a4judication against 
him in Bankruptcy, unless it be a deed not open to 
objection on the grounds of the unreasonableness or 
inequality of its provisions as respects different classes 
of creditors ; a deed which satisfies the express con- 
ditions of the 192nd section, and has been duly filed* 
registered and published, as that section and the 193rd 
prescribe. 

In all thoee cases the creditor and the debtor stood 
face to &ce upon their legal rights under the statute, 
the duty or liability of no third person, under the 
provisions of the 198th section, being in question.. 
The debtor contended that the creditor was bound, 
the creditor deemed that he was bound, by a deed not 
executed by him, and to which he had not assented ; 
and that issue was determined by the Courts on its 
substantial merits,— that is, on the statutory validity 
or invalidity of the deed. 

It follows from those decisions, and is also plain 
from the enumeration of persons in the first few lines 
of the 197th section, that a debtor cannot entitle him- 
self to have his estate administered under the juris- 
diction of the Court of Bankruptcy, in the new and 
exceptional course for which that section provides, by 
the execution, filing, and registration of any deed 
which, not being free from the objections before men- 
tioned, and not satisfying the conditions of the 192nd 
section, is not binding on creditors who have not 
assented to it 

The deed executed by the debtor in this case not 
being such as to be binding on the plaintiff, a non- 
assenting creditor, or to deprive him of his right to 
proceed in the ordinary course of law or in bank- 
ruptcy, he has a good cause of action against the de- 
fendant for allowing the debtor to escape, unless the 
defendant, or his officer, in so doing, has acted in 
obedience to the express directions of the statute. 

The 198th section provides that "after notice of 
the filing and registration of such deed " (that is 
of such a deed as satisfies the conditions of the 192nd 
section), *'has been given as aforesaid, no execution 
against the debtor's person or property, other than 
such as may be had by writ or warrant against a 
debtor about to depart firom England, shall be avail- 
able to any creditor, without leave of the Court (of 
Bankruptcy), and a certificate of the filing and regis- 
tration of such deed, under the hand of the Chief 
Registrar, and the seal of the Court shall be available 
to the debtor for all purposes as a protection in bank- 
ruptcy." In the construction of this section much, 
as it seems to me, depends upon the true meaning of 
the words which override the whole of it — ** after 
notice of the filing and registration of such deed shall 
have been given as aforesaid.* Do they mean after 
the filing and registration of such a deed as is men- 
tioned in the 192nd section, and notice thereof given as 
aforesaid ? If so, the restriction on the creditor's right 
to execute final process, and the authority of the Court 
of Bankruptcy to give leave to execute final process 
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against a debtor's person or property are limited to 
the case of deeds which satisfy the conditions of the 
192nd section, and a non-assenting creditor has not — 
under the 198th section as respects process against the 
debtor's property, nor until execution executed as 
respects process against his person, and then only by 
protest against the Chief Registrar's certificate to the 
sheriff's officer, and if he insists on giving effect to it, 
by action against the sheriff for an escape — the means 
of contesting the validity of the deed which has been 
registered as one binding on him. 

If the words mean— after notice shall have been 
given as aforesaid — that such a deed as is mentioned 
in the 192nd section has been filed and registered, 
the restriction in the creditor's right to issue final 
process, and the authority of the Court of Bankruptcy 
to give leave to execute final process, extend also to 
the case of deeds, registered and published by the 
Chief B^strar in the Gazette as satisfying, but 
not really satisfying, the conditions of the 192nd sec- 
tion ; and a non-assenting creditor who, as the Lord 
Chancellor said in R» Brooks (33 L. J. Bkcy. 41), is 
^*prmd fad^ bound by the registration, has the 
means of protecting himself by application to that 
Court, against the mischief of the Chief Begistrar's 
having been surprised into registering in the book 
kept by him under the 198rd section^ a deed by which 
creditors not assenting to it are not bound— into sign- 
ing and sealing a certificate in which the oonditions 
of the 192nd section are untruly stated to have been 
satisfied." 

I have arrived— with much distrust of myself^, see- 
ing that my opinion is at variance with the decision 
of the Court of Exchequer in Dewhirsi v. Kcrahaw— 
at the conclusion, that this latter construction is the 
right one ; that after notice has been given by the 
Chief Registrar under the 193rd section, that a deed 
satisfying the conditions of the 192nd section has been 
filed and rc^tered (whether those conditions are or 
are not satisfied), no process is available to the cre- 
ditor against the debtor's property or person without 
leave of the Court of Bankruptcy, and that in the 
authority to grant that leave is implied also authority 
tp refuse it, and to relieve a non-assenting creditor 
from the hinderance of a certificate to which its seal 
has been improperly affixed. 

Xn the case of Ex parte MorrUon, In re Olunn (83 
L. J. Bkcy. 47), the Lord Chancellor gave leave to a 
non-assenting creditor to issue execution, on the 
grounds that a deed which had been registered under 
the 192nd section, and which satisfied the latter of 
the conditions of that section* was "a ftaudulent 
attempt to distort the forma of law from the purposes 
for which they were intended*" 

On grounds not materially different, as it appears 
tiXme, the plaintiff in this case on finding that a deed 
not satisfying the conditions of the 192nd section, but 
registered and published in the Gazette as a deed 
in respect of which they had been satisfied, was set 



up against him, might, instead of hurrying on to the 
difficulty which the lattef part of the 198th sectton 
threw in his way, hav« applied for leave to issue execu- 
tion, which leave, in my judgment, the Court of 
Bankruptcy had power to grant 

Much also depends on the construction of the words 
in the second part of the 198th section, "a certificate 
of the filing and registration of such deed shall be 
available." Do they mean *'the filing and registrar 
tion of such a deed as satisfies the conditions of the 
192nd section, and a certificate of its having been 
filed and registered, shall be available !" or ** a certifi- 
cate that such a deed as satisfies the conditions of the 
192nd section has been filed and registered, shall bo 
available f " Against the latter and, as I think, the 
correct construction— which would have the effect^ 
after notice given in the Oaaette that such a deed as 
satisfies the conditions of the 192nd section hid been 
filed and regutered, of making the certificate, though it 
ought not to have been granted, a protection to the debtor 
from arrest without leave of the Court of Bankruptcy-* 
it must be admitted that the clear intention of the 
Legislature, that the Chief Registnur should give the 
protection provided by the 198th section to thoM 
debtors only by whom a deed satisfying the conditionfl 
of the 192nd section has been executed, raises some 
presumption. 

On the other hand, a statutory certificate that those 
conditions had been satisfied under the siguature of 
the officer whose duty it is to register deeds and grant 
protection, and under the seal of the Court of Bank- 
ruptcy, must have been intended by the Lsgislatuie 
for the practical purpose of an assurance to the 
ministers of the law that the matters which it cer> 
tified had been inquired into, and aacertained to be 
the truth, and the question is, whether the machinery 
thus employed by the Legislature to effect its purposes, 
and in particular the peremptory rule laid down for 
the observance of the sheriff *8 officer in the 118th 
section of the Bankruptcy Act of 1849, incotporated 
by reference to it in the 198th section of the Bank- 
ruptcy Act, 1861, be not such as to make it, notwith- 
standing the warrant he holds from the sheriff, his 
personal duty to discharge a debtor, who though not 
really entitled to it, possesses and produces an unre- 
voked certificate under the 198th section, of his 
having registered and executed a deed satisfying the 
conditions of the 192nd section ; a certificate purport- 
iDg on the fsce of it to be available to him, for all 
purposes, as a protection in bankruptcy* 

The object of the 192ud section UnqUestiouaUy 
was, to secure a debtor really entitled to a certifi- 
cate an immediate discharge from arrest. It may 
be that the Legislature, in reliance on the precautioiis 
taken by it that a certificate of a deed satisfying 
the conditions of the 192nd section having been filsd 
and registered should not be granted, in the case of 
a deed not satisfying these conditions, and on the 
authority vested in the Court of Bankruptcy to oomct 
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any mistake of tht Chief Begistrar bj giving leave, 
notwithstanding such filing and registrationi to issue 
execution, has made the certificate, on its produotion 
to the sheriffs officer, a warrant, and order to him to 
dischaxge the debtor— and the case of Safety y, Jom9 
(2 B. A A. 598), in which Lord Tenterden said, that 
''even if the Insolvent Court had no jurisdiction 
under the 7 Geo. 4, c. 57, to discharge the debtor, 
the language of the 81st section of that Act was suf- 
ficiently strong to make the order of the Court a 
protection to the gaoler who had discharged him," 
seems an authority for so holding. 

The difficulties which attend any other construction 
of thesa sections of the Act appear to me insuperable. 
By the 52nd section the duty of granting protection 
is imposed upon the Begistrars, and they may adjourn 
any matter coming before them (the question «. g* 
of the compliance or non-compliance of any deed, 
with the conditions of the 192nd section) for the con- 
sideration of the Commissioners. By the 193rd sec- 
tion, after being satisfied by affidavit^ or by the cer- 
tificate of the trustee or trustees of a deed, that the 
5th condition of the 192nd section which relates to 
matters dehors the deed has been complied with, the 
Chief Begistrar is to enter the dates, names, and 
descriptions of the parties to such deed, together with 
a short statement of the nature imd effect of it in a 
book, to be kept exclusively for the piirpose of the 
registration of deeds, satisfying the conditions of that 
section — words which imply the obligation on him of 
considering and deciding, whether deeds brought to 
him fpr registration do or do not satisfy those condi- 
tions. He is next to give public notice in the 
Gazette, that such a deed has been filed and regis- 
tered, and finally, by the 198th section, he is to 
discharge the duty of granting protection, by signing 
and affixing the seal of the Court of Bankruptcy to a 
certificate of the filing and registration of "such 
deed," which certificate is intended and declared by 
the Act to be available to the debtor for all purposes 
as a protection in bankruptcy. " Protection in bank« 
ruptcy" has no meaning but the meaning given to 
it in the 2nd section of the Bankrupt Consolidation 
Act, 1849, viz., "freedom from arrest or imprison- 
ment by any creditor,^ to insure which, by the 113th 
section of ^e same Act (incorporated with the Act of 
1861), express direction is given to the officer effecting 
an arrest, that, on production by the bankrupt of his 
protection, he shall be immediately discharged, that 
the officer shall not detain him, and that if the officer 
do detain him, except for so long as is necessary to 
obtain a copy of the protection, ho personally ^all 
forfeit to the bankrupt for his own tise the sum of five 
pounds for every day during which the detention 
lasts. 

In odsstming these provisions, the first considera- 
tion that oocon to one is, the great improbability that 
tha L%i4latar9 can have intended the words " such 
deed*' u& tho latter port of the 198th section of Uie 



Act of 1861 to qualify the plain meaning of the 
directions given by the 113th section of the Act of 
1849 to a ministerial officer of the humblest class, 
under a penalty on him pers6nally, with which it 
would be preposterous to visit an honest mistake or 
error of judgment, or any but the perverse and wilful 
disregard of a clear and unmistakeable duty. It is 
hardly conceivable that such a penalty should have 
been imposed upon a person personally incompetent to 
determine any question of legal difficulty, and to whom 
time for consultation and means of knowledge or 
advice are expressly denied, if more were required of 
him than that he should have no opinion of his own, 
but humbly and submissively obey the clear instruc- 
tions set forth for his especial guidance, in the only 
section of an Act of Parliament which relates to the 
execution of his duty, on production to him of a 
document, which that section clearly describes. 

The unreasonableness of expecting him to under- 
stand that the words "a certificate of the filing and 
registration of such deed shaU be available," do not 
mean that a certificate of such a deed has been filed 
and registered shall be available— and from the words 
"such deed" that the instructions given to him in 
the 113th section are not to be the rule of his conduct, 
in the event (of which he can know nothing) of the 
Chief Begistrar having mistaken his duty, and granted 
a false certificate, seems strong to show that how- 
ever improperly the certificate may have been granted, 
the sheriff and his officer are safe^ if the latter 
obey it. 

In the case oiNmrtonY. Walker (3 Exch. 480), it 
was decided that an officer was justified under the 
113th section of th<» Bankruptcy Consolidation Act, 
1848, in discharging a person who had been abjudi- 
cated a bankrupt, and who produced a summons in 
bankruptcy, though in truth he was not a bankrupt, 
the words "such bankrupt" in the section being 
taken by the Court to mean the party so adjudged a 
bankrupt " We are of opinion," said the Lord Chief 
Baron, "that thU is the proper construction. Tho 
remedy provided, is one which admits of no delay. 
The party arrested is to produce his summons, and the 
sheriff is immediately to discharge him. The sheriff 
could not possibly obey the enactment if he were bound 
in the first instance at his peril, to ascertain that his 
prisoner had been a trader, that he had committed an 
act of bankruptcy, that a fiat had issued on a valid 
and sufficient debt, and that he had been abjudicated 
a bankrupt thereon.'* 

So here, why should not the officers be held justified 
in discharging a person who appears by the certificate 
of the Chief Begistrar and the seal of the Court of 
Bankruptcy to have complied with the requirements of 
the 192nd and 198th sections by executing "such deed ' 
as is therein mentioned, and to whom the certificate is 
declared by the latter of these sections to be available 
for all purposes as a protection in bankruptcy ? 
The case of Thomas r, Hudson (14 M. & W. 353), 



40 



THE NEW REPORTS. 



[39 AnmlSSSb 



and in Error (16 M. ft W. 885), an action against the 
keeper of the Queen's Prison for an escape, he having 
released a prisoner on production by him of an order 
for htB discharge, obtained from a Commissioner of the 
Court of Bankruptcy, was decided on the same prin- 
ciple. The Court of Exchequer held, that whether 
the debt was or was not one for which the Commis-, 
sioner had power to discharge the prisoner, the defen- 
dant was protected, being bound to obey the order of 
the Commissioner who was acting justifiably in a matter 
over which he had jurisdiction. And in Wallinger y. 
Oumey (11 C. B. (n. s.) 182 ; 31 L. J. C. P. 55), in which 
it was questioned whether an interim order of protection 
under 5 & 6 Yict c. 116, and 7 & 8 Vict c. 96, was 
available for a debtor arrested on a ca. sa., for a debt 
contracted by him since the filing of his petition. 
Erie, C.J., said, ** If there had been a doubt upon the 
construction of the statute, the principle of the deci- 
sion in Thomas v. Hudson (loc. cU.), protecting the 
gaoler in obeying the plain words of the order for 
protection, would apply to a sheriff obeying the plain 
words of the order produced to him in this case.'* 

It is said there is a great difference, though granted 
by the same officer, between an a4judication in bank- 
ruptcy, and a certificate under the 198th section, to 
which none but those who have conformed to the con- 
ditions of the 197th section are entitled. But the 
adjudication in bankruptcy on which protection is 
granted, is at most a provisional proceeding, which 
being obtained ex parte has little but its name of a 
judicial character about it; whereas the filing and 
registration of a deed satisfying the conditions of the 
192nd section (after notice thereof in the Gazette), 
and the certificate of the Chief Begistrar under the 
198th section are a final release to the debtor, and as 
effectual for the protection against creditors of his 
property and person, as the certificate of conformity 
granted after his last examination to a bankrupt under 
the Bankrupt Consolidation Act, 1849, and the order of 
discharge granted to him under the Bankrupt Act, 1861. 

They are in truth in the scheme of the arrangement 
clauses of the Bankruptcy Act, 1861, substantially the 
same thing, only that the release under those clauses 
is arrived at more quickly, and in a way more satis- 
factory, because without the useless, and in many 
cases undeserved, torture to the debtor of repeated 
examinations on the instruction of a small minority of 
his creditors, and without waste to his estate, and with 
less injury to his prospect of re-establishing himself in 
his interest and credit. The case of Ilderton v. Jewell 
(8 K. R. 516 ; 14 C. B. (k. s.) 665), has been cited in 
the course of the aigument, as opposed to the construc- 
tion which, in justification only of the officer, Mr. Hel- 
lish asks us to adopt. I cannot see that it affects his 
argument In Ilderton v, Jewell, to an action against 
bail in the Mayor's Court, for not rendering in pur- 
suance of their recognisance one Louis Castrique, or 
paying to the plaintiff the moneys which had been 
adjudged to him in a suit against Louis Castrique, the 



defendants pleaded the execution by Louis Castrique 
of a deed certified by the Chief BagLitrar of the Court 
of Bankruptcy to be a deed in conformity with the 
conditions of the 192nd section ;'but whidi being set 
out, appeared not to satisfy those conditions. 

On these pleadings the question was^ whether, as 
against the creditors, the debtor was entitled to pro- 
tection. The Court held that the deed was void, and 
the plea, therefore, not an answer to the action : Mr. 
Justice Williams doubting whether, even if the deed 
had been good, the bail would have been exonerated. 
The Lord Chief Justice is reported to have said, that 
the deed being void, the certificate was also void ; and 
so it was, in the sense of being voidable, and of no 
significance as between the creditor and the debtor, 
on whose immunity from arrest the defence of the 
bail was founded. Under the old system, a certificate 
of the defendant's bankruptcy and conformity was no 
answer to an action against the bail, the course being 
to render him, after which he applied to the Court 
for his discharge, on affidavits setting forth that he 
had become bankrupt and obtained his certificate 
under the commission. The plaintiff was then entitled 
to an issue to try the validity of the commission and 
certificate ; and, if he oould show them to be invalid, 
or improperly obtained, as was the case with tiie deed 
and its filing and registration in Ilderion y. Jewell, 
the application was refused (1 Tidd, 9th ed. 292). 
That case does not appear to me to prove more than 
the correctness of the admissions on which Mr. Melliah 
bases lus arguments ; and it is surely beside the ques- 
tion, whether, under the combined effect of the 198tii 
section of the Bankruptcy Act, 1861, and of the 112th 
and 113th sections of the Bankruptcy Consolidation 
Act, 1849, which latter sections were not even men- 
tioned in Ilderton v. Jewell, the officer was justified 
in this case in dischaiging the debtor. In the case of 
Ihwhirst v. KershaWf also cited for the plaintiff (1 
N. R. 869; 1 H. A; C. 779; 82 L. J. Ex. 146), the 
Court of Exchequer refused to discharge a debtor who 
had been taken on a ca. set., on the ground that he had 
executed and registered a deed, in respect of whichy 
though invalid, under the 192nd section, a certificate 
had been granted. It does not appear that the 
certificate had been produced to the officer, and 
it was unnecessary to consider the effect, as re^Epected 
him or his principal, the sheriff, of the latter part 
of the 198th section of the Act of 1868 in its con- 
nection with the lldth section of the Act of 1849. 
The Court refused to set aside its legally executed 
process in order to defeat, as between the alitor and 
the debtor, what it clearly saw to be, under the pro- 
visions of the Act of 1861, the very right and justice 
of the case. In so doing, upon a construction appa- 
rently of the words, *' after notice of the filing and 
registration of such deeds has been given as aforesaid," 
in which I cannot concur ; it npheld, when done, what 
the Court of Bankruptcy, on the application of the 
I creditor, must, as I think, have allowed to be done. 
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We az% M it teems to me, in no degree fettered by 
the decision in thst esse ; or, rmther, we are boond, 
witiioat being oTer-swayed by the dicta of lesmed 
Judges in cases not depending on the Teiy point before 
OS, to constme the Act, if we can, so as to make all 
it! sections operatiYe and consiBtent. 

Hie inconTsnienee of allowing one of the Superior 
Gonts of Law to be set at nought by a sheriff's oi&cer 
mider cover of a certificate which ought nerer to 
have been granted, and which may haye been declared 
bed in the very judgment on which the process has 
iaiaed, was^ in the conise of the sigument, forcibly 
noticed by my Lord without any entirely satisfootory 
aiuwer, on the part of the defendant, to the objection 
which it suggests. The only answer that can be given 
ia, that it is a mischief which has arisen from an 
imposition practised upon the Chief Registrar, or a 
miwonstmction by him of the Act of Parliament— a 
iniseoostmction which, if my reading of the 198th 
Mction be the right one, might have been corrected 
by applicatioB to the Court of Bankruptcy for leave to 
oecute the writ ; and which, after the explanation of 
the arraogement clauses by the Lord Chancellor, in 
ExpofUMonriaoni^UJ, Bkcy. 47), and the discussion 
in this and ofther cases, is not likely to occur again. 
Whereas, if we held that the Chief Registrar's oertifi. 
eate, which for the future may be expected to be a 
mie guide to the officer, does not in this case protect 
him, he will, in all cases in which it has been properly 
gruted, be uncertain whether to act upon it or not 

It seems to me, further, that the word, '* available " 
in the first part of the 198th section, may have been 
need for the purpose of not interfering with the 
pnctice which enables the plaintiff, after he has 
■igned judgment, to prepare his writ of execution, and 
get it sealed by the Sealer of the Writs, on production 
to hiffl of the postea and judgment papers ; and that 
the intention was at this stage of the proceedings, and 
on production of the notice in the Gazette, to give 
iothority to the Court, out of which the process issues, 
to render it ''unavailable " by staying the execution of 
it until leave obtained from the Court of Bankruptcy. 
The declaration also complains that the defendant 
wisely retomed to the said writ, "that the said 
WiQiam Baird was, at the time of the deliveiy of the 
nid writ to him (the defendant), and still is, entitled 
to protection bom arrest within the true intent and 
meaning of the 198th section of the Bankruptcy Act, 
1861.* That is, as I think, a false return, the said 
WiQiau Baird not being entitled to such protection. 
But '^ labstantial ground of action here is, the 
«Mape ; fb% allegation of a false return, for which, 
withMttdaau^ according to the cases of Daumm v. 
TU 8hm1g9 tf London, WiUiam v. MaHyn, and 
^yKsr. Mv% aa aetion would not lie^ not being 
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in my opinioni ought to be for the 
/ydgmenlfor Uu defindanl 



Q.B. 

21 Ap&il, 1865. 

22 Vict. c. 35, s. ll^Bnbery at Municipal 
Election — Disqualification for Municipal 
Office. 

A penon who ha$ been guilty of hnbery at an deetioft 
of eouneittor$ for a borough, and hat for that oJfenM 
been sued and adjudged to forfeit forty ehiUings in a 
CowUy Court, under 22 Viet, c 35, 8. 11, doe$ not 
incur the diaabUities imposed by that section. 

Field, Q.C., moved, ex parte Baynes as relator, for 
a rule absolute, in the first instance, to file an infor- 
mation,] in the nature of a quo warranto, against 
W. Wray, to show by what authority he claimed to 
exercise the office of a councillor of the borough of 
Leeds, one of the boroughs named in Schedule A of 
5ke WilL 4, c. 76. 

The affidavita showed that Wray was elected to 
office on the 1st of November, 1864, and exercised the 
same till on and after the 10th of Febmaiy, 1865, on 
which day he was sued by Baynes in the County Court 
at Leeds, under the Municipal Corporation Act, 1859, 
for bribery committed at an election for a councillor 
for the borough, held on the 28th of November, 1864, 
and adjudged to forfeit 21. with costs of suit, and this 
judgment remained unreversed. 

22 Yict c. 35, s. 11, enacts, that *'if any person at 
any election of mayor, councillors, auditors, or as- 
sessors for any borough shall be guilty of bribery, he 
shall for every such offence forfeit the sum of forty 
shillings to any person who shall sue for the same in 
the County Court, with full costs of suit ; and any 
person offending in any case in which, under the Act 
or Acts for the time being in force with respect to the 
election of members to serve in Parliament for boroughs 
in England and Wales, the name of the offender may 
be expunged from the list of voters, being lawfully 
convicted thereof, shall for the term of six years be 
disabled to vote in any election in such borough, or in 
any municipal or parliamentary election whatever, in 
any part of the United Kingdom, and shall for such 
term be disabled to hold, exercise, or exyoy any office or 
firanohise to which he then shall, or at any time after- 
wards may be entitled as a buigess of such borough, 
as if such person were naturally dead." 

Field, Q.a 

This section means that if any one commits at a 
municipal election such an offence as, if committed at 
a parliamentary election, would render his nsme liable 
to be expunged from the list of the voters, he shall 
on conviction be disabled to hold any office as a 
burgess. Here Wray bribed at a municipal election, 
and if he had bribed at a parliamentary election his 
name would, under 17 ft 18 Vict c 102, s. 6, be 
liable to be expunged from the list of voters. There- 
fore, his case is within the meaning of this section. 
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[Mellor, J. — I liave no doubt that was the inten- 
tion of the Legislature, but they have not said so.] 

[CocKBURN, C. J.— I doubt if that was the inten- 
tion. If the Legislature had wished to express what 
ou say is the meaning, it would have been easy to 
do so.] 

This section enacts a supplementary penalty to that 
enacted by 5 &; 6 Will, i, c. 76, s. 54, which provides 
that if any one bribes at a municipal election, he 
shall be liable to be sued in a superior Court, and to 
forfeit 50^, and on conyiction shall be for ever dis- 
abled to hold such an office. The 22 Vict. c. 35, was 
passed to extend the liability to penalty and dis- 
qualification, not to narrow it 

[CocKBTTHN, C.J. —5 & 6 Will. 4, c. 76, imposes on 
municipal bribery a penalty of 501, in a superior 
Court, and provides that any one sued for the same, 
and convicted, shall be disqualified. The 22 Yict. c. 85, 
imposes on municipal bribery a penalty of forty shil- 
lings, to be recovered more readily, namely, in a 
County Court, and also enacts that any one guilty of 
parliamentary bribeiy shall be disqualified for muni- 
cipal office.] 

Unless this section has the meaning I contend for, 
it has no efiect 

[Shkb, J.— N'o. The Legislature has used words 
quite apt to effect what may have been intended, viz., 
to inflict a municipal disqualification for a parlia- 
mentaiy ofience.] 

Then it is superfluous^ for that is otherwise pro- 
vided for. 

[Blackburn, J.— Even if that were so, we could 
not extend the section beyond its proper meaning.] 

The words "in any case** if read "in any such 
case," would have the efiect I contend for. 

[Blackburn, J. — No ; it would require more words 
than that.] 

[CocKBUBH, C. J.— Even if it were a misprint, or a 
line had been dropped out by the transcriber, we could 
not insert the omission.] 

The intention of the section is obvious. 

CooKBUBK, C.J. —There are no words in 28 Vict, 
e. 85, a. 11, sufficient to convey tha force contended 
for, namely to infliet a municipal disqualification for a 
municipal offence, and I own I doubt whether it was 
the intention of the Legialatnxe that the section should 
have such a meaning. I think the intention was 
directed against an offence committed at a parlia- 
mentary election, and to make that a ground for a 
disqualification for a municipal franchise, but it is not 
necessaiy to decide whether the Legislature intended 
anything fbrther, because, at all events, the words of 
the section will not warrant the interpretation sought 
to be put upon them. 

Blaokbubn, Msllos, and SaxS| JJ.| concurred. 

Suk reused. 



,« A ,«-r r Bbkham V. Batty. 
19 April, 1865. J 

Principal and Agent — Recognition of Agency. 

The drfendant employ$ B<uhi9 agtt^ to let a houeet 
No, 17 ; plaintiff being desiroue to pvrchaee No, 7» a 
?i0use not belonging to defendant, pajfs to £ a sum of 
money a» adepoeit, and by mietake eigne an agrament 
to purchaae No, 17. The defendant, with full know- 
ledge qf the facts, writes an order to B to repay ihe 
deposit t — 

Held, that mch an order by d^^endemt wis evidenot 
for the jury qf a recognition by him of Be agency. 

This was a rule to enter a nonsuit, on the ground 
that on the &cts proved, no liability was made out 
against the defendant, and that the letter of the 15th 
of June did not amount to a ratification. 

Declaration.— Honey had and received, and upon 
accounts stated. 

Plea. — ^Kever indebted, and issue thereon. 

Tins was an action brought by pLaintiff to recover a 
deposit paid by mistake. The facts were as follows— 

Defendant employed one Burton, a house agent, to 
sell a house. No. 17, Hugh Street, West Pimlico. 
Plaintiff being desirous to invest money in house pro- 
perty, received a card from Burton, by which he ob- 
tained a view of No. 7, Hugh Street, West Pimlico, 
a house not belonging to defendant Plaintiff being 
pleased with Ko. 7 resolved to buy it, and paid 201. 
as a deposit. Subsequently plaintiff paid a further 
sum on deposit, making in all 96^, and at the time of 
this further payment was induced to sign an agree- 
ment to purchase Ko. 17, believing it to be No. 7. 
Upon discovering the mistake, plaintiff gave notice in 
writing to defendant and Burton that he should not 
complete the purchase, and applied to Burton for a 
return of the deposit. Barton declined to return it 
without a written authority from defendant, there- 
upon, on the 15th of June, defendant wrote to Barton 
to say that he consented to Burton's returning the 
deposit, as he, defendant, felt that the contract conld 
not be supported. 

At the trial there was a verdict for the plaintiff, 
with leave reserved to the defendant to move to enter 
a nonsuit 

Wordstoorth, Q.(?. (Eodgson with him), now showed 
cause. They cited 

Taylor on Evidence, 917 (3rd ed.}. 

JHaon supported the rule^ and dited. 
Story PL and Agent, 530 (5th ed.). 

Eblk, CJ.— llie rule must be dischai^ [His 
Lordship here stated th^ facts of th(i case. J Barton 
was professiqg to act as agent for the defendant, and 
received the deposit as agent for the defendant. 
Plaintiff meant to purchase Ko. 7, but signed an 
agreement for the purchase of No. 17. If Burton had 
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acted withoat any aathority, defandant might have 
repndiatad Burton's agency, and then the action ehoold 
hare heen brought against Barton ; bat defendant, 
instead of repudiating Burton's agency, recognised 
Burton as a person who stood in such a relation to 
him, that he could otder him to return the deposit I 
think that the letter of the 16th was an acknowledg- 
ment of the agency ; at all events^ it was OYidenoe to 
go to the jury. To my mind, it is clear that Burton 
profisssed to act as agent for Batty, and that Batty 
gave him an order in his capacity as «gent to pay the 
voney back. 

Byles, J. — I am of the same opinion. There was, 
I think, evidence of a general previous authority to 
sell on the part of Batty. Even if Burton did not 
act in conformity with his instructions, still if he 
received money for defendant, he was so &r the defen- 
dant's agent The letter of the 15th is not so much 
a ratification of any contract, as an admission of 
Burton's agency ; and the tact that this admission was 
made with the knowledge of all the facts, makes it the 
more cogent It was first intended to buy aad sell 
Xo. 7, but the contract was made out for No. 17, a 
contract which the agent should not have made. All 
the facts were known to Batty before the letter of the 
15th, but there is no repudiation in it of Burton's 
authority. This alone is evidence for the jury that 
Burton was acting within the scope of his sgenoy. I 
cannot say that the verdict was without sufficient 
ground. 

Keating, J. — I am of the same opinion. We are 
not asked what the verdict of the jury should have 
been, but whether there was evidence in support of the 
pUintiff's case to go to the Jury. Burton, in the 
receipt, purported to be acting on a contract for 
the sale of No. 7. He also professed to be acting as 
agent for Batty. AU these facts were communicated 
to Batty, and with this knowledge he did an act which 
can only be done by a principal to an agent. There- 
fore, I cannot say that there was no evidence for the 
jury that defendant recognised Burton as his agent to 
recaira the money. 



I Salomons v, Pxndeb. 



21 April, 1865. 
Principal and Agent — Commissum Money. 

The defindani mptoytd A to mU land. A and 
othen purekamd it :^ 

Held, l» am acHonfar the eommimian money, that A 
waenotenUtiedtortanen 

Tho plaintiff sued the defendant to i*ecoVef iSetj as 
cdmmtsrion for the sdle of land. 

1310 csuie wai tried before Martin, B., In tondon, in 
Febniiiyint 

The nattrial facts are as follows— 

TbtMndwi employed the plaintiff to sell some 



land in Manchester. The plaintiff was one of the 
promoters of the '< Manchester Entertainment Oom- 
pany (Limited) :*' he introduced the defendant to 
the other promoters of the company. The plaintiff 
obtained authority from the other promoten to pur- 
chase the land. Negotiations followed, which ended 
in the purchase of the land by the promoters, at 
10s. per yard in perpetuity. The company was not 
registered at the time, lliere is a custom in Man* 
Chester that the agent receives, on effecting ssles 
of this kind, half-a-year's rent from the seller as 
commission, for which sum the present action was 
brought Martin, B., directed. a verdict to be entered 
for the defendant, on the ground that the plaintiff 
was one of the purchasers. 

BovUl, Q,C., now moved for a rule to show cause 
why the verdict should not be set aside, and for a new 
trial for misdirection, and on the ground that the 
verdict was sgainst the weight of evidence. 

BoviU,Q.a 

The question here is, Whether a man is entitled to 
commission on a sale of land, when he purchases the 
property himself! 

[Maetix, B. — If a man being employed toseU land 
for another, joins with others and purchases it, he 
cannot claim his commission.] 

The contract does not bind the seller ; but if he 
takes advantage of it, he is bound to p^ the com- 
mission. The contract in this case amounts to this ] 
If yon, the sgent, sell the land at 10«. a yard I will 
pay you a commission. The agent then buys the land 
at that price. 

[Mabtim, B. — On his becoming a buyer, ho has 
destroyed his position as agent] 

[Pollock, C.B.— The defendant here says, I will not 
pay you the 466/., for you cannot be both buyer and 
agent] 

[Baahwsll, B.^The contract is, to procure a third 
man to buy the land.] 

Ko ; the contract was to get 10s. per yaid for the 
land. 

[Pollock, C.B.— He has not acted as agent at all ] 
and is not entitled to his commission.] 

[Martin, B.— I have consulted Mr. Justice Willea 
and an equity barrister, and they said there was no 
doubt on the subject] 

He cited. 
Story on Agency, s. 211, p. 17i« 

Pollock, C.B.— 1 have heard nothing in the aigu- 
ment that satisfles my mind that a man can buy as 
principal, and charge the seller commission on the sale 
as his a^nt I think that the principle of repudia- 
tion is not of such a value, that a man may repudiate 
the t)argain only, and, in the event of his not doing 
so, that he should be bound to pay the commission 
money. 

Baamwxll^ E«»It is certainly hard on the plaintifl^ 
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whose interMt in tlie matter is small, tliat he shonld 
not hare the commission money paid him. It appears, 
howeyeri to me, that Mr. BoviU made a fatal conces- 
sion when he conceded that the defendant might have 
rejected the bargain with his agent. The agent had 
no authority to enter into the contract, therefore he 
onght not to have entered into it at alL The defen- 
dant had a perfect right to say to him, If yon bring 
about a contract, which I have not authorised you to 
make, 1 will take the benefit of it ; but I am not 
bound to pay you the commission money, which 
would haye been payable to you in making a contract 
with a third party : and he may well say, I did em- 
ploy you to sell my land to a third party, but as you 
have not done so, I am under no obligation to pay 
you a commission. 

MABnN, 6.— The principle I acted on at the trial 
was this, that if the plaintiff was employed as agent 
by another man to sell his property, and then buys it 
himself, it seemed to me that he could not recover com- 
mission on the sale, and that the answer was on this 
ground, that if a man, being middleman, becomes 
principal, he annihilates his right to recover as agent 
I think BramweU, B., has given a technical answer to 
the question. A man who, being employed to sell land 
to a third person, buys it himself, has never done the 
labour for which he was to be paid, and is, therefore, 
not entitled to recover his commission. The autho- 
rities collected in Story " On Agency" (section 172), 
show the reason why he should not recover. That 
the vendor must either repudiate the contract, or if he 
does not, the plaintiff is entitled to recover his com- 
mission, is not true. There has been no contract here 
in the original terms, and if there has, if it is to be 
rescinded, it ought to be rescinded entirely. This 
contract which the plaintiff has entered into, is not 
the contract which the defendant was desirous of 
entering into at all, but entirely a different contract 
The rule, as mentioned in Story, is, " That agents 
cannot act so as to bind their principals, where they 
have an adverse interest to them ;** and then he goes on 
to say, ' ' This rule is founded on the plain consideration 
that the principal bargains in the employment for the 
exercise of the skill of the agent, for his exclusive 
benefit It is a confidence necessarily reposed in the 
agent, that he will act with a sole regard to the inte- 
rests of his principal ; and even if impartiality could 
possibly be presumed on the part of an agent, where 
his own interests were concerned, that is not what the 
principal baigains for, and in many cases it is the 
veiy last thing which would advance his interests. 
The seller of an estate must be presumed to be 
desirous of obtaining as high a price as can £urly be 
obtained for it, and the purchaser must equally 
be presumed to desire to buy it for as low a price as he 
may. If, then, the seller were permitted, as the agent 
of another, to become the purchaser, his duty to his 
principal and his own interest would stand in direct 



opposition to each other, and tiius a temptation would 
be held out^ which would betray them into gross mis- 
conduct It is to interpose a preventive check against 
such temptations that a positive prohibition has been 
found to be the soundest policy. This doctrine is 
well settled at Law, and also acted on in Equity.*' It 
was also for the plaintifi^ on the property being sold, to 
tell the defendant that he was going to be the buyer, 
when, if the defendant objected to it, he might have 
taken advantage of it. In a Court of Equity no com- 
mission would be given. 



Ex. Ch. 

28 Nov. 1864. 
3 Feb. 1865. 



KlCKETTS V, The MSTEOPOLITAlf 

Railway Comfamt. 



ERROR FROM QUEEN'S BENCH. 

Coram—ERLE, C.J. ; Pollock, C.B. ; Chaiotell, B. ; 
Btles and Kbatinq, JJ., and Pioott, B. 

Lands Clatuu ConsolidcUion Act, 1845, 8 Vid. 
c. 18, 8. 68 — Landa Injuriously AfectecL— 
Loss of Custom — Compensation, 

Thi liabUUy to compensation, under the Lands 
Clauses Consolidaiion Act, is limited to injuries io 
definite rights of apermanefU nature,-~L e., to rights 
in land, and does not extend to injury to goodwill^ or 
for loss of profit, in the business carried on upon land, 
where no land is taken. 

Where, therefore, A had a term in a puMic-houte, 
and the defendants, hy their vforks, obstructed the high- 
vxty leading thereto, and so deprived the plaintiff oj 
many fonner customers .*— 

Held, by Eble, C.J., Pollook, C.B., Chankell 
and PiQOTT, BB. (Btles utmL Eeatino, JJ., dis- 
sentientibus), reversing the judgm^ent of the Court of 
Q^een*s Bench, that the hotue was not injuriously 
affected, but only the profits of the business carried 
there, and that, therrfore, the plaintiff was not 
entitled to compensation under the statute, which ap- 
plied, as above stcUed, only to injuries to permanent 
rights in land. 

Senior v. The Metropolitan Railway Company, and 

Cameron v. Charing Cross Railway Company, over- 
ruled ; 

Chamberlain v. West End and Crystal Palace Com- 
pany, commented on and explained; 

Wilks V. Hungerford Market Company, doubted. 

The compensation which in practice is dUowed for 
the profits of trade where land is taken, rests upon the 
ground that companies by taking land by computsory 
process, expel the owner from his property, and are 
liable for compenkUion for loss thereby occasioned, on 
the principle upon which trespass for exptdsion is 
fownded. 

This was an appeal from the Court of Queen's 
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Bench, whose jadgment was in tayonr of the plsin- 
tiff.* 

The faets, and cases cited daring the arguments, are 
folly set oat in the following judgment of the Court 

Keatu, Q.C.f for the plaintiff. 

The ordinary and usual access of customers to the 
claimant's public-house is obstructed, and the good- 
will ia thereby depreciated and diminiahed in value. 
This is an injury to land within the statute. 

The obstructions created by defendants would be 
ground of action as a nuisance at Common Law, and, 
therefore, the statutory compensation must be given. 

JIawkins, Q.(7., and Hoe^art Clarke, for the de- 
fendants, argued that loss of custom was not contem- 
plated by, nor within the meaning of, the statutes, 
as a ground for compensation. And, further, that no 
action would have lain at Common Law, for that the 
obstruction caused by the company's works was to the 
highway and affected public rights. 

The plaintiff had suffered no damage beyond the 
other proprietors of adjacent properties. 

3 Feb. 1865. 

Eble, C.JT., delivered the judgment of the majo- 
rity of the Court (viz., ErU, C.J., Pollock, C.B., 
Channell and PigoU, BB.).— In this case the facts 
were these : — The plaintiff was lessee of a public- 
house, situate in Crawford Passage. Along Crawford 
Passage, across Coppice Row, was a public footway. 
The defendants, for the purpose of their works, placed 
a hoarding in Coppice Row, and placed steps to enable 
the foot passengers to pass up on one side and down 
the other side of a bridge over the hoarding, and did 
all this in accordance with their duty under their 
statutes, and after twenty months restored the pre- 
mises to their original state. After this bridge had 
been ao erected, the number of passengers passing to 
and fro along Crawford Passage diminished. The 
refreshment sold by the plaintiff was diminished in 
proportion ; and the jury must be taken to have found 
that the bridge and steps formed the motive which 
turned the [passengers to another direction, and pre- 
vented the sale of refreshment which would otherwise 
hav^e been bought by them, and so caused the loss of 
profit. These being the facts, the question is raised 
whether the plaintiff is shown to be entitled to compen- 
sation in respect of land or any interest therein, 
which has been iiguriously affected by the execution 
of the defendants' works. 

The plaintiff contended that a house was injuriously 
affected within the statute by that which caused a loss 

• The Oourt of Qoeen** Bench rated tbat the caM oould not 
ba dlsllagaldied from two previoos omms, one in the nme 
Ooort^ fheofeber in the Court of Bsoheqner, tIjl, Chambtrlain 
V. Wm JM owl CfftUU Falaee JUUlwajf 0»mpa»y, 2 B. ft a 
«17; 81L.J. <).B. a01;inBrror,2Ka 182; SB. ft 8. 605; 
82 Ifc J. Q. & ITS ; and Senicr v. 1%4 MttropolUan JUtUway 
Compm^t'S.B.tU; SH. ftC.258; 82L. J.Bx. 225; for 
1 1^ ease below was not rsported. 



in the trade carried on in the house, and he further 
argued that a damage to the goodwill of the trade 
carried on in this house ought to be held to be an 
injurious affection of the house within the statute, 
because, if the house had been taken by the defen- 
dants under the statutes, the goodwill of the trade 
carried on in it at the time would have been a subject 
for compensation according to usual practice^ and he 
cited ChamberlaifCs Case (2 B. & S. 617), and two 
cases foundedC thereon : Senior v. Jlie MetropoWan 
RaUway Company (2 N. R. 834 ; 2 H. & C. 258), and 
Cameron v. The Charing Cross BaUtoay Company 
(16 C. B. (N. s.), 430).* 

For the defendants it was contended that, upon these 
facts, if there had been no statute for the defendants^ 
the plaintiff would have had no cause of action against 
them for special damage caused by the obstruction of a 
highway, and if there would have been no causa of action, 
there was not a right to compensation. And, secondly, 
that even upon those facts an action oould not have 
been maintained for such special damage, if there had 
been no statute ; still the plaintiff is not entitled to 
compensation, because the special damage is to his 
personal interest in the stock-in-trade, and not to his 
estate in land, no compensation being given unless 
land, or an interest theieiuy has been iiguriously 
affected. 

As to the first point, — namely, that upon these 
facts, if there had been no statute for the defendants, 
the plaintiff would have had no cause of action against 
them for special damage caused by the obstruction of 
a highway, we assume it to be cl6ar that there is no 
title to compensation under the statutes for an ob- 
struction of a highway, unless without the statutes an 
action would have lain for the obstruction and the 
special damage, according to Me Penny v. The South 
Eastern Railway Company (7 £. k B. 660). We 
assume further, that although the action would lie, 
it does not follow that there would be title to com- 
pensation, because the action would lie for a special 
damage to a personal interest, but no compensation 
is given under the statute unless lamd has been 
injuriously affected. See Lord Cranworth's judgment 
in Ogilvie v. Caledonian RaUway Company (2 Macq. 



Then, first, do these iiuts show that an action would 
have lain ? The action lies where the exercise of the 
right of way by or on behalf of the plaintiff has been 
obstructed, and a greater damage haJs been caused to 
him there'by than is caused to the Queen's subjects in 
general by obstructing them in the exercise of their 
right, this position is not disputed, but the following 
cases exemplify its application. In Ivenn v. Moore 
(1 Ld. Raym. 498), the plaintiff was prevented, by 
the defendants' obstruction of the highway, from nsing 
the way for carting coal from his colliery, which coals 



* Reported, in the Court below, 4 N. B. 160 in Error 
(reversed), 6 N. R. 870. 
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were deteriorated by the delA J ; mfhieeeeetheUwon 
actions for obetraetloiis of highwmye is well diecnseed. 
In MayneU t. SaUmark (1 Keble, 847), the plaintiff 
was prevented, hf the defendant's obetmction^ from 
carrying his com, and so the com became damaged 
bjT rain. In HujU r . BcMeU (2 T. Jones, 156), the 
plaintiff^ a farmer of tithes, was prevented by defen- 
dant's obetroction from carrying them home, and 
several grounds of special damage are suggested by 
Lord Holt in Iveaort v. Moore (2 Ld. Raym. 498). In 
Fineaux v. Hovendtn (Cro. Eliz. 664), the special 
damage mentioned as an example, is damage eanaed 
directly by the obstraction of the plaintiff in the nse 
of the way. In Oreasly r. Codling (2 Bing. 268), the 
plaintiff was prevented, by the defendant's obstrac- 
tion, from carrying his coals. In Pw(a t. Pairkk 
(Carth. 194), the plaintiff's damage was not action- 
able, and the example of actionable damage is put 
thns : a particular damage to maintain the action 
onght to be direct, and not consequential; as, for 
instance, the loss of his horse, or, by some corporeal 
hurt, by fiidling into a trench on a highway. In 
Ohichesler v. LeMridge (Willes, 71), the obstraction 
was held actionable, because the plaintiff was per- 
sonally opposed by the defendant in an attempt to 
abate the obstraction and nse the way. IujRomv. 
MiUs (4 M. & S. 101), the pUintiff was obstraoted in 
his use of the navigable water, and was damaged by 
being obliged to unload his barge and carry the goods 
over land. In all these cases the plaintiff was exer- 
cising his right of way, and the defendant obstraoted 
that exercise, and caused particular damage thereby, 
directly and immediately to the plaintiff. Here there 
has been no obstraction to the exercise of the right of 
way by or on behalf of the plaintiff ; neither he him- 
self, nor any one standing in a legal relation to 
him, such as servant, agent, tenant, or any other 
legal relation which gave to the plaintiff a legal 
interest in his use of the way, has been obstraoted. 
But some unknown travellers having a free option 
to pass from north to south either by Crawford- 
passage, or anv other pass, have chosen some other 
pass, because they did not like the steps at Ck>ppice- 
row. The plaintiff has no cause of action against 
the defendants by reason of any obstraction direct 
to himself; the travellers who have chosen to turn 
out of their path to avoid the steps have no cause 
of action against the defendants in respect of the 
obstraction, and it seems unreasonable that an obstrac- 
tion which created no cause of action, either for the 
plaintiff or tiie travellers separately, ahould by indirect 
consequence become a cause of action to the pUdn^, 
because the travellers exercised their choice as to 
their patb and as to their refreshment— a choice in 
which the plaintiff had no manner of legal right 
The plaintiff relied on Wilkea v. ffungeiford Marked 
(2 Bing. N. C. 281), as an authority in his favour. 
Tiia case was aigued, and the judgment is on the point 
that the action lay for the loss of custom to a shop 



cused by the obstraction c€ a highway at some dii. 
tance* therefrom : but it must be observed that the 
case is peculiar ; the obstraotum complained of in the 
declaration was lawM by the special statute of the de- 
fendants, but this defence was overruled because a 
substituted way had not been opened before the stop- 
page, and ultimately the action was sustained on the 
ground that there had been unreasonable delay in 
removing a hoarding which was lawful in its inception, 
but was continued too long^ in respect of which it is 
not clear that indictment would lie ; and, although 
the damage appears to be indirect, and the oases above 
cited were referred to, leading; as it seems to us, to a 
decision in defendants' &vour,*the Court gave judg- 
ment for the plaintiff^ and held the loss of profit to be 
the "direct, natural, necessary, and immediate con- 
sequence of the obstraction." We have found no 
other precedent of an action being maintained on an 
obstraction of a highway where the plaintiff was not 
obstracted in the exercise of any right vested in him, 
and the damage was not a more direct^ necessary, 
natural, and immediate consequence of the obstruction 
than appeared in Wilkes* a Case. If the same question 
was raised in an action now, we think it probable that 
the action would fail, both from the effect of the 
esses that preceded WiUces'a Ccue, and also from 
the reasoning in the judgment in OgUvie v. Cdlc- 
donian Bailway Company (2 Hacq. 229). There a rail- 
way crossed a highway on a level, and the highway 
was stopped by two gates, for trains to pass, and the 
plaintiff lived near these gates and suffered frequent 
inconvenience ; but the judgment is, that he could 
maintain no action for this inconvenience, it Ib the 
delay common to all who are exercising their right at 
that time; and although, from his proximity, the 
inconvenience to the plaintiff is frequently repeated, 
yet it is always the same in kind, and so not acfcionable 
as special damage, and because an action would sot 
have Isin, therefore the plaintiff had no right to com- 
pensation from the railway ; and Lord Cranworth adds 
the limitation above suggested, that even if action lay, 
still that compensation would not be due unless the 
injury was to the land. These are our reasons ; for 
that an action would not have lain, and so the claim 
for compensation fails. ' 

But secondly, even if the action would lie for this 
obstraction, whereby the plaintiff was damaged in his 
trade, still such damage did not acorae to the plaintiff 
in his capacity of owner of an estate of land, and the 
title to compensation to which the statute relates, is 
only in respect of land or an interest therein which 
has been ii^juriously affected. Here the phuntiffhas 
a term in the house, and the point is, whether the 
house is shown to be injuriously affected because the 
profits of the plaintiff's trade, carried on therein, are 
diminished by reason of the obstruction. The trading 
carried on in the house is entirely distinct from the 
estate in the house ; the procuring of refreshment, and 
the sale thereof, and the profit thereon, may either 
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oontiniio or cease without affecting the plaintiff's 
interest in the house. If his licence was taken away, 
the budness would cease, but the house and the estate 
therein would be the same as before, and it is dear 
that an estate in the house is not essential to the 
sale of refreshment, as many kinds are sold in the 
street by persons having no interest in the land where 
they sen. The statute limited the liability to com- 
pensation in respect of injuries to definite rights of a 
permanent nature— that is, to rights in land. The 
public has a valuable interest in, and derives much 
advantage from, the works of public companies. The 
capital invested in theqi is thereupon protected within 
certain limits, and we are to see that those limits are 
not exceeded, and in support of thik view, we refer 
again to Lord Cranworth's words in OgliMs Ccm 
above cited. As to the argument that compensation 
is in practice allowed for the profits of the trade where 
land is toXant, the distinction is obvious, the company 
claiming to take land by compulsory process, expel 
the owner from his property, and are bound to com- 
pensate him for all the loss caused by the expulsion, 
and the principle of compensation then is the same as 
in trespass for expulsion, and so it has been decided 
in JtAb V. fftdl J)ock Company (9 Q. B. 457). There 
a brewery had been taken by the defendants, and the 
plaintiff claimed to be compensated for the loss of 
his business as a brewer, and the Court held that ho 
was so entitled expressly on the ground that the pre- 
mises had been taken, and distinguished that case 
from JUffina v. London Dock Company (5 Ad. k £1L 
163,) where compensation for loss of custom to a 
public-house was held to have been properly refhsed 
upon the ground that in the latter case no part of the 
premises of the claimant had been taken or touched 
by the company. But the present claim, under sec- 
tion 09, is made in respect of lands ii\juriously affected 
where no land has been taken, and if it was held that 
a claim could be sustained for every loss of profit 
which a Jury could attribute to an obstruction of a 
highway by a railway in the execution of their works, 
tiie liabilities in a dense population would be innu- 
merable. The Common Law limited the remedy for 
obetractions of public rights to indictment, imless 
there was special damage to prevent innumerable 
actions^ and the same reason applies in full force to 
prevent innumerable claims on account of an alleged 
loss of profits, caused by obstructing a thoroughfare. 
We consider that the authorities support this conclu- 
sion, notwithstanding the recent cases in the three 
Courts to the contrary— viz.. Senior v. Metropolitan 
BaUMwy Company, in the Exchequer, and Cameron v. 
Charing Croes RaUway Company, in the Common 
Fleasi, and this case in the Court below. For these 
cases trs all founded on the supposed effect of the 
judgment in the Exchequer Chamber in Chaml>erlain*3 
CasBi tadlf that judgment has been misunderstood, 
these caam, io &r as they are founded on that mis- 
cottospiloB» an to be corrected. 



In Cham^UMs Case, wprd, the damages were 
given by the arbitrator on account of the damage done 
to the plaintiff's house by the railway works, and 
there was no claim, and there could be none in respect 
of loss of actual profits by the obstruction, because 
the houses had never been inhabited and some of 
them not completed. It is true that the arbitrator 
gave, as a reason for the damage, that the number of 
passengers along the houses in question would be 
diminished, and that, therefore, they were less fit to 
be let for shops, and this reason is referred to in the 
judgment. But it is certain, if the case is examined, 
that the houses themselves, of the then plaintiff, were 
found to be ix^urioualy affected, and for that iigury 
alone, the compensation was awarded. The same 
principle of compensation which prevailed in that 
case, has been often sustained, and is totally distinct, 
from loss of profits of a trade, by an obstruction of a 
thoroughfare. The principle is, that the value of a 
house is affected by the relation of its situation to the 
acyoining highway, that is, by the convenience of the 
private right of ingress and egress from the one 
to the other, and by the circumstances of the high- 
way itself, tending to make it useful and agree- 
able to the occupier of the house. ^ If a house on 
a level with a commodious, beautifrd, well-fre- 
quented street, either be lifted or sunk by the rail- 
way twenty feet above or below the level of that 
street, the house would be ii^uriously affected, both 
for pleasure and profit, by reason of the change in the 
access to and from the house ; or, if a house fronting 
to a street of that description should be turned round 
so as to front to a dark back alley, the house would be 
injuriously affected. The site of the house would be 
altered for the worst. In these cases here suggested 
the house is supposed to be removed to make the 
meaning more clear ; but if, instead of lifting or sink- 
ing the house, or turning its front from a grand street 
to a back alley, the street is lifted or sunk or changed 
in its character, the relation of the house to its high- 
way is affected precisely to the same degree as it 
would be by altering the relative position of the house 
itself in respect of that highway. Such U the prin- 
ciple of Chamherlain^e Case, suprAj the frontage had 
been to a wide well-frequented road, leading direct to 
and ftiim important towns. By the execution of the 
railway works it was made to front to a dumb alley, 
sunk below the level of the substituted thoroughfare 
over the railway bridge, along which the stream of 
passengers would be compelled to flow. Frontage 
gives the value to building ground. There the rail- 
way company took away valuable frontage, and sub- 
stituted that which was very inferior, and, therefore, 
it was held that they had iiguriQUsly affected the 
house^ both in its frontage and in its access to and 
from the effective thoroughfare of the locality. This 
principle has been acted on in other cases, where com- 
pensation has been awarded to claimants in respect 
of their access to the highway being damaged. Thus, 
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in lUgina v. EcuUm CouiUiei Railway Company (2 Q. 
B. 847), the compensation was held to be due to the 
claimant, because his land adjoined the road which 
had been lowered by the raUway company, so that his 
private right of access to the highway had been in- 
jured. To the same effect are the Irish cases Moort v. 
Onat, Sauihem and WeMtem JRailway Company (10 Ir. 
a L. Bep. 46), and Tuokey v. Qreat Southern and 
Western JtctUway Company (10 Ir. C. L. Bep. 98). 
Upon this principle, also, the case of Baker v. Moore 
(H. T. 8 W. 8), cited by Gould, J., in Iveeon v. 
Moore (2 Ld. Baym. 491). would have stood if the 
pUintiff had succeeded. There the defendant built a 
wall obstructing the access from a street to the Thames, 
and the plaintiff sued for the damage to his houses in 
the street from the loss of that access; but as he 
failed to show that he had the houses in the street, he 
faUed in his action. So also in Jtegim v. The Qreat 
Northern Bailway Company (14 Q. B. 26), a ferry, 
belonging by prescription to plaintiff's Und, was taken 
away by the railway works, and compensation was 
' granted because the ferry and the access thereto were 
a private right, and the loss thereof was an injury to 

the land. 

We do not think it useful to make further citations 
of cases where compensation was granted, and to 
point out that in each there was injury to an estate in 
land. The general conclusion which we draw from 
this review is, that there is no precedent of compen- 
sation for an iiy ury to goodwill or for a loss of profit in 
the business carried on upon the land, where no land has 
been taken ; that the compensation for the goodwill 
of business carried on upon land actually taken is 
granted expressly on the ground that the occupier is 
expelled therefrom, and is distinguished thereby from 
a claim by an occupier, from whom notiiing has been 

taken. 

So far the authorities for the negative proposition 
are clear— viz., that there is no precedent for support- 
ing such a claim as the plaintiff makes. rhenBegina 
T. London Dock Company (6 Ad. k EL 168), is a 
direct aflarmative decision on the very point now in 
question— viz., that a claimant is not entitied to com- 
pensation for loss of profit in his business, by reason 
of the obstruction of the highways in the neigh- 
bourhood of his house, whereby the passengers 
that would have come and purchased refreshment, but 
for the obstruction, were prevented from so doing. 
The decision is, that there was no iiy urious affection of 
an interest in land, altiiough the highways were per- 
manentiy obstructed witiiout substitution. In that 
case, WiJkes v. Hungerford Market (2 Bing. N. C. 
284) was distinguished from the case before the Court, 
because Wilkes maintained an action for the damage 
to his trade, and an action ia not confined to an. 
iigurious affection of an interest in land, but will lie 
for an injury to the person or personal property 
caused by the obstruction of a highway. 

The caaeof lleyMW V. L(nidon Dock Company, iuprd, 



has i>een often cited in all the Courts, and omformly as 
a binding decision standing on sound grounds. We 
would also refer agwn to Ogiivie v. Caledonian MaUway 
Company, suprd, for a judgment on the point that the 
land is not injuriously affected, because a highway 
leading towards the land is obstructed, and thereby 
inconvenience is caused to the owner, and others 
resorting to the land. We would also refer to Regina 
V. Bristol Dock Company (12 East, 4^9), as supporting 
the principle that compensation should not be given 
for a damage common to the inhabitants of the neigh- 
bourhood generally. These are the affirmative autho* 
rities against maintaining the present claim. The 
words of the statute seem to us to accord with these 
authorities, limiting the right to compensation to an 
injurious affection of an interest in land contradistin* 
guished from injuries to the person or personal pro- 
perty, and expediency seems strongly on the side of 
the view we take— namely, that companies making 
works, which the Legislature has sanctioned on 
account of their public convenience, should be re- 
lieved, within certain limits, from liability to action 
as well as indictment in respect of their works. 

On these grounds, even if there was no statute for the 
defendants, and if an action would lie for a loss of the 
profit of a business, still no compensation is due for 
such loss of profit, as an ii^urious affection of an 
interest in land, because such loss does not affect that 
interest. 

The result is, that the judgment should be revened 
on each of the two grounds above mentioned. 

Channell, B., then read the judgment of Byle3 
and Keating, JJ. :— I am of opinion that the judg- 
ment of the Court of Queen's Bench should be affirmed. 
The defendants, in the execution of the works autho- 
rised by their Act, interfered with certain approaches 
to the public-house of the plaintiff, rendering the same 
less convenient, and thereby causing such a diminu- 
tion in the number of his customers as to cause to him, 
in his business as a licensed victualler, damsge, which 
the jury estimated at lOOZ. ; and the question is, 
whether such loss of customers, under the circum- 
stances stated in the case, can form the subject of 
compensation within the 68th section of the Lands 
Clauses Act That an action would have lain against 
the defendants, by the plaintiff, in respect of the 
injury to his public-house by the withdrawal of the 
customers, if the company had not been protected by 
their Act, I cannot bring myself to doubt The case 
of WUkea v. Theffungerford Market Company (2 Bing. 
N. C. 281), has never, that I am aware of, been at all 
shaken, and appears to me to decide the point, for 
there is no real difference between that case and the 
present ; so likewise the case of Senior v. The Metro- 
politan Bailtoay Company (2 N. B. 884 ; 2 H. & C. 
258), which is almost identical in its facts with the 
present The Court of Exchequer necessarily held 
that an action would have lain, as they decided it to 
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be a case for compensation. See also the judgment of 
Willes, J., in CamenmY. The Charing Cr<m BaUtoay 
Company (4 N. R 150 ; 16 C. B. (n. s.) 447). Indeed, 
the ca^ of Chamberlain r. West London and Crystal 
Palace Railway Company (2 N. R. 182 ; 2 B. A 3. 
605), as decided in the Queen's Bench, and affirmed 
in error, at p. 617, of the same nature, seems to con- 
clode this matter, for altiiough in that case the obstruc- 
tkm ma permanent, jet that cmidL only he a question 
of d^grao upon tiie point whether a& aetioa wpuld U&. 
In. iionfl of theee eases were the houses themselres 
injured, hat in all the complaiat was of an obstroe- 
1ii», iaterfifiring with tiie trade carried on, or which 
isaf^ be earned on therein, and so caoiing damage by 
injuriously affecting the interest in the land. 

If, then, the injury found by the jury to have been 
inflicted upon the plaintiff in this case by the acts of 
the defendants, was injury to his interest in^ or occu- 
pation of land, for which an action might have been 
maintained against them if they were not protected by 
their Act, then all the authorities, beginning at least 
as far back as Glover y. The North Staffordshire Hail- 
way Company (16 Q. B. 912), show that the case is 
onaCsr compensation — ^indeed, the application of such 
a test to the construction of the statute, is in itself so 
just and reasonable, that it would require strong 
authority to displace that in its favour. It was sug- 
gested that the observations of Lord Cranworth in the 
case of The Caledonian Railway Company t. OgUvie 
(2 Macq. 229), were opposed to this view ; but when 
the ease islo<Aed at, It will be found that fats Lordship 
was referring to cases of personal inconrenience and 
injnzj not afiecting land, or any interest therein. So 
also the case of Regina v. Tke Londot^ Dock Company 
<5 Ad. & £. 163) was decided upon the ground that 
the ii^my there complained of was not such an injury 
as the 8tafcute» then under discussion, contemplated ; 
and see the observations of Crompton, J,, in Chancer- 
ImiaCe Cam (at p. 615)» as to the large words now to be 
found in compensation clauses of the more recent Acta. 
An iajvy to the trade carried on—or, as it may be 



called, the goodwill— of a house, is an injury to that 
which is inseparable from it, and forms part of its 
value, as was said by Willes, J., in Cameron v. The 
Charing Cross Railway Company (4 N. R. 150 ; 16 
C. B. (n. 8.) 447) — ** Damage to a man's interest in 
land necessarily includes damage to the business which 
he carries on upon the land, by diverting it from its 
accustomed channeL Such an interest is not merely 
personal : it is an interest which a man enjoys in 
respect of the land— a reasonable expectation of profit 
from the exercise of his abilities in some particular 
place, by carrying on business therein. Tha^ reason- 
able expectation of profit is commonly called ' good- 
will,* and is a marketable thing. '* And in none of the 
mimsrous cases which have been decided upon this 
subject, and in which omnpensatioB has been held to 
be payaUe in respect of the land being injunonaly 
affected, has tho subject-matter of the iigury more 
directly and immediately affected the value of the land 
than the goodwill of a pubUc-houae^ Indeed, the case 
of Chamberlain v. TAe Wsat Snd Railway Company, 
before referred to^ seems to conclude the present case, 
for there the arbitrator had awarded compensation, 
amongst other things, in consequence of the company 
having, by interfering with the access to the plaintiff's 
honses, rendered them less suitable for shops, as, from 
the obstructions, fewer persons would pass that way, 
and so the value was lessened. It is true the obstruc- 
tion in that case was permanent, here it was not so ; 
but that can, I apprehend, make no real difference in 
principle between the two cases, for, if the injuiy 
were direct to the structure of the house itself, its 
being caused by temporary works of the company, 
would not render it less the subject of compensation 
than if caused by works of a permanent character. 
Upon the whole, looking to the authorities and words 
of tlie statute, in my opinion the Judges of the Court 
of Queen's Bench, in the present case, have rightly 
construed them, and their dedstou ought to be 
afSnned. 

Judgm/snJt reverted. 



YOL.VL 



50 



THE NEW REPORTS. 



(« Mat, UK 



EQUITY. 



lK>rd Chanoellor. ) Ex parte Kimbeblbt. 
29 Apbil, 1865. ) Be Kimbeblbt. 

12 ifc 13 Vict c. 106, «. l\%— Protection Order. 

A bankrupt, whose final discharge was suspended for 
twelve months^ received protection for three months, to 
he renewed entry three months. After the close of the 
first period of three months, he woe arrested at the suit 
of a creditor who hadnoiproved under the hankruptcy, 
Svbsequenily he applied to the Oommieaioner for a 
renewal of protection and release from custody. The 
Commissioner renewed the protection for six weeks, but 
refused to release the prisoner .'— 

Held, on appeal, thai the order for proteetimi had 
not a retroactive operation^ so as to entitle the prisoner to 
a release. 

It being dovJUfuX whether the last part of section 112 
wcLsmMni to apply tosuehacase, the Court refused 
to exercise its discretionary powers under theU section. 

On the 16th of December, 1864, the bankrnpt 
applied for his final discharge, and the Commisaioner 
being of opinion that he had contracted debts without 
the reasonable expectation of paying them, suspended 
his order of discharge, bat granted him protection for 
three months, to be renewed every three months. The 
first period of three months expired on the 18th of 
Harch. On the 21st of March the bankrupt was 
arrested on a ea, sa, issned at the suit of a creditor who 
had not proved nnder the bankruptcy. On the 24th 
of March the bankrupt applied for a renewal of pro. 
tection, and for Ids release from custody. The Com- 
missioner renewed the protection for six weeks, but 
refused to release him, saying that application for that 
purpose ought to be made to the Court from which the 
CO, sa, issued. Accordingly an application was made 
to Lord Chief Justice Erie, at Chambers ; but he also 
refused to grant a release, being of opinion that the 
case did not fall under section 112 of the Bankrupt 
Law Consolidation Act, 1849. 

This was an appeal from the decision of the Com- 
nussioner. 

Sargood for the bankrupt 

The bankrupt is under the jurisdiction of the Court, 
and has a statutory right to protection. That pro- 
tection is unayailing if he may be arrested at the suit 
of a creditor who has not proved. The bankrupt 
ought, therefore, to be released ; and the Court has 
jurisdiction ~to order the release, either by virtue of 
the authority inherent in every Court of Justice, to 
enforce its own orders, — an authority confirmed to 
the Court of Bankruptcy by the Bankruptcy Act 



of 1861, 8. 1, — or under the powers conferred by 
t 112 of the Bankrupt Law Consolidation Act, 
1849. If it be urged that the power conferred by 
that section is discretionary, still the merits of the 
case were settled on the occasion of the order 
of discharge being made, and certainly the detaining 
creditor, who was no party to the proceedings, ought 
not now to be heard on the question. 

Reed for the detaining creditor. 
Release from custody is not an incident of protec- 
tion. Thus the Court will not interfere with an 
arrest if it has taken place before protection was 
granted, 

ExparU Harwood, 7 L. T. (n. a) 171 ; 
ExparU Smith, 4 K R. 807 ; 
Ex parte Bayly, 8 M. A; Ayr. 408. 
Why should the bankrupt be in a better position if 
he has left himself without protection ? It is not true 
that the order for protection will be ineffectual ; for 
the bankrupt will be protected against fresh detainers. 

Sargood in reply* 

Protection means ''freedom from arrest" If the 
bankrupt is in custody when protection is giveui ho 
ought to be discharged. 

The Lobd Ohangellob said : In a matter of 
this kind the Court ought to proceed with great cir- 
cumspection. The jurisdiction of this Court (except 
in matters involving contempt) was purely statutory ; 
and if he were to make an order which was not autho- 
rised by the statutes, such order would be no defence 
in any proceedings taken against the gaoler who might 
act on it and liberate the prisoner. 

After stating the facts of the case, and observing that 
the bankrupt had received protection for three months, 
to be renewed at the expiration of every three monthj, 
his Lordship observed, that the authority for the re- 
newal was to be found in the first part of section 112 
of the Bankrupt Act of 1849, which was limited to 
the case of a bankrupt not in prison or custody at the 
date of the adjudication, Ko order made under that 
part of the section, could have a retroactive operation 
so as to dischaige a prisoner under arrest at the time 
when the protection was renewed ; and therefore the 
bankrupt could not be discharged from custody upon 
any authority derived from that part of the section. 
It was said, however, that in the latter part of the 
section it was provided, that where a person had been 
adjudicated bankrupt, and had surrendered and 
obtained protection, and was in prison at the time of 
obtaining such protection, the Court might release 
him upon such terms as it thought fit ; and that the 
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renewed order was to be treated as an order giying 
}srotectioix. Bnt all these parts of section 112 were to 
be taken as describing the occasions when the Ck>nrt 
might gire freedom from arrest. First, where the 
bankrupt was not in prison at the date of adjadication, 
freedom might be given throngh all the stages of the 
bankroptcy. Second, where he was in prison, there 
ni^t be a partial discharge for the purpose of 
enabling the bankrupt to surrender. Third, in the 
case under consideration, freedom from arrest might 
be giyen where an adjudicated bankrupt surrendered 
and obtained protection. After that^ there were many 
stages of the bankruptcy, and in particular the final 
examination was to be passed ; and if the Court should 
see it to be for the benefit of the creditors, it might 
exercise the discretionaiy power given to it But 
his Lordship was doubtfol whether this power was 
meant to apply to such a case as this, where the rights 
of a creditor, who had not proved under the bank- 
ruptcy, would be interfered with; and he would, 
therefore, decline to make an order for release. 

Ziord Chancellor. } £x parte Bbomlet. 
29 Apbil^ 1865. I Re Bxdtkaxs. 

Bankruptcy — Practice — Appeal — 12 4? 13 
Vict. e. 106, 8. 16. 

Where an order was made on the 7th o/Mareh, and 
notiee of motion of appeal served on the 25th of March, 
but not enUred in the Registrar's book within the twenty^ 
one days limited by section 16 of the Bankrupt Law 
ConMjUdation Act, 1849, Uave was given to enter an 
appeal, all parties consenting. 

An order was made by Mr. Commissioner Perty, in 
the Bankruptcy Court of Liverpool, on the 7th of 
March, l^otice of appeal, by way of motion, was 
given to the respondents on the 25th of March, but 
was not entered in the RegiBtrar's book within the 
twenty-one days Umited by section 16 of the Bank- 
rupt Law Consolidation Act, 1849. 

BardBweU now applied, with the consent of all 
parties, for leave to enter the appeal, referring to 
ExparU Bateman, Arch. B. L. 465 (11th ed.). 

The Lobd Chanoellob said : The practice of ap- 
pealing, by way of motion, had only recently sprung 
up ; and the language of the 16th section was not 
adapted to it, but to an appeal by petition. Leave 
would be given. 
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FOBJD V. TVWTE. 



24, 25, 26 April, 1865. 
Antenuptial Settlement hy Tenant for Life — 
Jointure — Portions — Lien on Life Estate. 

A tenant for life, on his marriage, appawUed, in 
pwsuanes of a power, a jointure and portions payable 
afltr his death. By another deed he charged an addi- 



tional jointure and portions on certain estates **to 
which he would become entitled on the death of his 
father,^* and covenanted to convey such estates and all 
other hereditaments to which he might be entitled for an 
estate of freehold to trustees to such uses for securing the. 
additional jointure and portions as were contained in 
the first settlement : — 

Held, in the absence of any fraud or misrepresenta" 
turn, that the wife and children were not entitled as 
against incumbrancers without notice to any lien or 
charge oti the settlor*s life estate. 

By an indenture of appointment dated the 10th of 
April, 1841, made under a power of appointment con- 
tained in a disentailing deed dated the 8th of April 
previous^ an estate called Haswell, in the county of 
Somerset, was appointed by Charles Kemeys Tynte, 
Esq., and his only son, afterwards Colonel Tynte, to 
the use of C. E. Tynte for life, without impeachment 
for waste, with remainder to the use of Colonel 
Tynte for life, without impeachment for waste, with 
divers remainders over. The indenture also con- 
tained provisos enabling Colonel Tynte to appoint a 
jointure of 800Z., and a sum of 10,0002. by way of 
portions for younger children, such sums to be pay- 
able after the death of the survivor of himself and his 
father. 

By another indenture dated the same 10th of April, 
1841, and made between Colonel Tynte of the one 
part and Mrs. Brabazon of the other part, after recit- 
ing an intended marriage between Colonel Tynte an<l 
Miss Brabazon, daughter of Mrs. Brabazon, and that 
by a certain indenture of settlement (hereinafter called 
the regular settlement) executed in contemplation of 
the intended marriage, a rent charge of 8002. per 
annum had been charged upon the Haswell Estate by 
way of jointure for the intended wife, and that by the 
same indenture the sum of 10,0002. had been charged 
on the same estate to provide portions for the younger 
children of the intended marriage, and also reciting that 
Colonel Tyi^te ^^ desirous of securing to his intended 
wife a further jointure of 1,2002. per annum, and that 
such jointure should be charged upon certain estates in 
the counties of Somerset, Monmouth, Glamorgan, and 
Brecon, to which he would become entitled on the 
death of his father, and that he was desirous of 
chaiging the same estates, subject to the jointure, 
with the sum of 10,0002., as additional portions for the 
younger children of the intended marriage, if there 
should be more than two, — ^the estates in the counties 
above-mentioned were charged by Colonel Tynte 
with such jointure and portions, in the same 
manner and with such powers for recovery thereof 
as the jointure and portions provided by the set- 
tlement. The indenture also contained a covenant 
by Colonel Tynte with Mrs. Brabazon, that he would 
convey the estates in the above-mentioned counties, 
and aU other (he hereditaments to which he then 
was or thereafter might be entitled for any estate. 
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of freehold (as soon as he should becomo entitled to 
the possession thereof), to the trustees for the time 
being of the regular settlement, to such uses and 
upon such tinists for the purpose of securing the addi- 
tional jointure and portions as were contained in the 
regular settlement for securing the jointure and por- 
tions thereby provided. 

The indenture called tlie regular ssttlomont was 
dated the 14th of April, 1S41, and made between 
Colonel Tynte of the first part, Miss Brabazon of the 
second part, and trustees of the third and fourth parts, 
and thereby, in consideration of the intended marriage 
and for the purpose of making fariher provision for 
his intended wife, Colonel Tynte exercised the power 
of jointuring and settling portions for younger children 
under the indenture of the 10th of April, 1841. 

By an indenture dated the 5th of March, 1849, 
Colonel Tynte mortgaged his reversionar}' life interest 
in the estates in the counties of Somerset, Glamorgan, 
Monmouth, and Brecon, and also some estates in 
Leicestershire (which were afterwards sold), to one 
Ford for a term of one hundred years, to secure 
1,500^. 

By an indenture dated the 8th of December, 1849, 
and made between Colonel Tynte of the first part, his 
>nfe (formerly Miss Brabazon) of the second part, 
Mrs. Brabazon of the third part, and trustees of the 
fourth part, in pursuance of the covenant contained in 
the indenture of the 10th of April, 1841, the estates 
comprised in the mortgage of the 5th of March, 1849, 
were conveyed upon trust to secure the additional 
jointure and portions mentioned in the indenture of 
the 10th of April, 1841. 

In February, 1858, Ford instituted the suit of 
Ford V. TyrUe, for redemption and foreclosure of 
the estates comprised in his mortgage. The number 
of incumbrancers on the estates was very large, and 
six other suits were subsequently instituted and 
amalgamated with the suit of Ford v. TynU. 

Charles K. Tynte died in November, 1860. 

In April, 18S1, Major Brabazon, one of the trus- 
tees of the indentures of the 14th of April, 1841, and 
<of the 8th of December, 1849, carried in a claim in 
the suit of Pord v. TynJte, against Colonel Tynte's 
estate, on behalf of Mrs. Tynte and her infant 
children for the 'sums of 800/. and 1,200/. jointure, 
and 10^0007., and 10,000/. as portions for younger 
children. This claim was disallowed by the Chief 
Clerk and by the Vice-Chancellor on a^oumment 
into Court. 

No suggestion of misrepresentation or fraud was 
made with respect to the indenture of the 10th of 
April, 1841. 

The Vice-Chancellor, in giving judgment, after 
characterising the indenture of the 10th of April, 1841, 
as one of the most singular instruments which he had 
over seen, said, that the true view of the case was, 
that there was a representation ^n the whole of the 
instrument, that the settlor had, in fact, got an estate 



large enough to do by the deed, and charge, exactly 
I what had been done as to the Haawell Estate by 
the deed of the 14th of April, and everything was 
to be done by the former deed as was done by the 
HaswcU deed, t. e., all the limitations were to be 
put in the same order. The rent-chaige of 1,2001., 
I payable after the settlor's death was to be added to 
the 800/., and not a sum of 80,000/. or 40,0002. 
charged on his life estate. Tha Yiee-ChanceUor dis- 
allowed the claim : the costs, except the claimants', 
to be costs in the cause. 

Against this decisi6n Mrs. Tpite and her children 
appealed. 

Jami$, 0.(7., Bright, and <?. MtlUr, for the appel- 
lants, contended that the sobetottoe of the additional 
provision for the wife and yomigw children onght to 
provail, although the machinery -a^^i be defective. 
The chaige had been created by Colonel Tynte for 
valuable consideration, and, on the tenns of the 
instrumeii^ it coaH not take effect nntil after his 
death : but the charge was not on that account wholly 
void,— there was a lien on the life interest to aecore 
the postponed jirovisioB. 

If immediatdy after the marriage a bill had been 
filed to give effect to the covenant, it would not have 
been competent for Colonel Tynta to say tliat he had 
only a life interest ; the Court would have compelled 
him to raise a sufficient sum on his life estate to 
answer the covenant Th^ cited, 

TtaadaU v. TeaadaU, SeL Ca. in Chy. 59 ; 
Monypennyy. Mo^iypenny, 9 H. of L. Ca. 114 ; 
Lady Momington v. Keane^ 2 De G. A^ J. 292. 

S9U, Q,0., and ifinuAais^ fortiMfdaiBiiff; and 

SirH.Cairm, Q.C., Btavam; Cok^ Q.(7., £.£. Kay: 
Kmgdon {Giffard, Q.C, with him) ; and Surrage, 
for IncaBibittncera ou Colonel Tynte*s life interest 
between the dsada o^ 1841 and 1849, contended that 
it was a pure quest^n of construction, and that the 
substance and machinery of the provision were to be 
taken together. Mmypmnff v. Monypmmjt i^ ^') 
might apply as agamal ColoBel l^ate, but not ai 
against the incumbrtneers. 

Ther« was so strong an antsosdent iniirobahility 
that Coloosl Tynte skould have inteaded to charge the 
additional jsiatnra and portions oa bis lifo interest, 
that nnleas a distiact iRtantion eoald be fonndt or 
words which could not otherwise be salasfied, the 
Court would not be astute to modify the machinery 
of the deed and fix the charge on the life estate, 

XnoifT. MadMkt, 8 Ves. 149, 17 Yes. 49; 

SL Aubynr, Mumphreys:, 22 Beatv. 175. 
Covenants were eoastraed strictly efsm in £uBily settle- 
ment% 

Smith V. Osborne, 6 H. of L. Ca. 375 ; 

Dukec/Bedfifrdr. Trustceaofth^BrUM Mtisetm, 
SH. ft K. 652; 

Lc$ V. ffowieU, 2 K. ft J. 581 ; 
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JU ffughe$* SeOUment, 4 K R. 4» ; 8. c. 2 H. 
ftX.89. 
As to the portioxii^ 
Zawton T. Swetenkam^ 18 Beav. 98» 
WIS in point. 

Jameg, Q.(7., in reply, ooittended that there were 
three cardinal rales of oonstraotion, conclusive of the 
present case. 

Ist. That erory instrament must be eonstraed ut 
ru magis vaUat quampereaL 

2nd. That it is the daty of a penon interpret in g a 
deed to pkoe himself in the position of lite parties to 
the deed when it was ezecated, so as to ascertain their 
intention. 

Srd. That avery penon who enters into a deed most 
be presumed to know the effect of contemporaneoos 
instnuneuts^ and therefore the settlement of the 10th 
of April, 1841, was to be read aa if the deed of ap- 
pointmeiit of even date had been recited in it If 
that settlement waa not good. It was impossible that a 
tenant for life oonldT midce provision for his wife and 
children. 

KxiOHT Bavge, L.J., said : Whether if any frand 
or misrepresentation upon the part of Colonel Tynte 
in the transaction of 1841, or connected with it, had 
been proved, that woold have been material in the 
present controversy, he need not say, for there did 
not appear to be any snch proot The instrument in 
question must be taken, he thought, according to its 
tenor, and it appeared to him not to create or confer 
any liea or charts on the life interest of Colonel Tynte 
in any part of the property purporting to be affected 
by it Certainly, ha apprehended, it gave no right 
to appropriate or impound any rents that might accrue 
dnring Colonel Tynte's life, for the purpose of satisfy- 
ing or securing either the additional jointure or the 
additional portions which could not commence or be 
payable before his death. There was not any contract^ 
expressed or implied, for the purpose, and there did 
not seem to have been any misrepresentation or fraud. 
The 7ioe-Chancellor's conclusion appeared to his Lord- 
ship to be ri^t 

TiTKNEB, L.J., said : The deed, as the Yice-Chan- 
eellor had observed, was a very singular one. It 
divided itself into two parts ; the first part, which 
purported to charge, and the second part which pur- 
ported to operate by way of covenant. He would 
deal first with that part of the deed which pur- 
ported to operate by way of covenant What was the 
covenant t Hr. JameSy in aiguing the case, had 
stopped at the covenant to make such conveyance as 
the trosteea for the time being should require or advise 
to certain uses. Those uses were suoh as could not 
possibly arise, according to the reference to the regular 
settlement, during the lifetime of Colonel Tynte. 

It was perfectly clear, therefore, to his Lordship's 
mind that, so for as the case of the covenant was con- 



cerned, it was impossible by virtue of it to fix any lien 
on the life estate of Colonel Tynte. It was a covenant 
which clearly did not reach to any life estate in him. 
Of course no life estate which was vested in him could 
be conveyed to uses which were to arise, and to arise 
only after his death. 

The case, therefore, if it were maintainable at all, 
would rest upon the earlier part of the deed, the con- 
tract to charge, or the charge. Now, in that part of 
the deed, also, he thought the argument had gone a 
good deal too for in dividing and separating the part 
which charged the estate and the purpose for which 
the estate was charged. The whole must be taken 
together. And he thought it was perfectly dear upon 
the deed that the intention was to charge the corpus 
of the estate, and not the life interest But then it was 
said : Oh, but Colonel Tynte was only tenant for life ; 
he could not charge the corpus of the estate, and 
therefore the Court would cany into effect the charge 
against his life estate. But if the settlor had done 
what he had no power to do by the deed, — if ho had 
purported by the deed to create a charge which he 
had no power to create, — that did not, to his Lord- 
ship^s mind, present any reason for construing the 
deed so as to do what was not intended to be done. 
If it were clear upon the face of the deed that the 
intention was to chai^ the corpus of the estate only, 
the mere fact, that the settlor could not charge the 
corpus^ did not convey any right to have done what 
was not done, or contracted to be done, or contem- 
plated to be done, or agreed to be done, namely, 
chafing the life estate. 

Moreover, as to the nature of this charge, the Court 
was asked to do, — ^not what the deed had contracted 
should be done, or what was purported by the deed to 
be done, viz., to create a charge upon the estate, but 
to impound the lifo interest for the purpose of creating; 
a fund to be applied in payment of the annuity, if the 
annuity should become payable, and in payment of 
the 10,0002., if the 10,000^. should become payable. 
It was, in truth, to do something wholly different 
from that which was contemplated in the deed, viz., to 
impound a fund, to create a security for that fund 
different from that which was provided for by tho 
deed,, and which was not contemplated when the deed 
was executed. There was a great deal of force in the 
arguments which had been brought forward for the 
respondents upon that question, and a great deal of force 
also in the other considerations which arose upon tlie 
case with reference to portions for children, viz., that 
they were never to be considered as payable during 
the lifetime of the parents, if that construction could 
possibly be avoided. That was the general law. 
'Applying that general law to the present case, and 
having regard also to the cases which had been cited 
for tho respondents, his Lordship was quite satisfied 
that Uie Court was right in holding that, upon tho 
true construction of the deed, the intention was to 
charge tho corpus and the corpus only ; that the 
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covenant could not apply ; and that, therefore, the 
appeal could not be maintained. 

Jlfi?iu^. —Dismiss the appeal. The plaintiff's costs 
to be costs in the cause. No- other costs. 

Iiords Justices. ) Lloyd v. The London, Chat- 
20, 27 April, 1865. } ham, and Dover Railway Co. 

Injunction — Specific Perfomuince — Damaga at 
Law — Mistake — Public Policy. 

Per Turner, L.J. (dissewtimUt Knight Bruce, 
L. J.). — The Court wUl not rrfiae to interfere by injunc- 
tion, to restrain a breach of covenant, on the ground that 
great public inconvenience and private loss will result 
from such interference^ and that the injury to the plain- 
tiff could he compensated by damages at law. 

This was a motion by the London, Chatham, and 
Dover Railway Company, to discharge an order made 
by Kindersley, V.C., under the following circum- 
stances — 

In 1860 the company applied to Parliament for 
powers to construct the portion of their undertaking 
called the Metropolitan Extensions, which included a 
line from Farringdon Street to Camberwell Junction, 
called the City Section. The plans deposited for 
the purposes of the application embraced suffi- 
cient land to admit of the construction of the 
City Section with four lines of rails throughout 
its entire length ; but there was evidence that the 
estimates laid before the Parliamentary Committee 
were made on the supposition that the City Section, 
south of the Thames, would be constructed with two 
lines only. 

The proposed City Section passed through ^Ir. 
Lloyd's property, and he opposed the bill- After 
some negotiation, an agreement, dated the 16th of 
April, 1860, was made between Mr. Lloyd and the 
company, whereby, after reciting that, if the bill then 
before Parliament should become law, the company 
would take, or ix^uriously affect, certain portions of 
Mr. Lloyd's lands, coloured red in the plan annexed 
to the agreement, and would, as was alleged, in- 
juriously affect other portions of such land, coloured 
blue and yellow on such plan, it was agreed that a 
reference should be made to two surveyors— to assess the 
sums to be paid by the company to Mr. Lloyd for the 
purchase of the land coloured red, and for com- 
pensation for damage by depreciation of the lands 
coloured blue and yellow, and also by severance and 
any other damage which might be occasioned by the 
construction of the railway, to snch lands. And fur- 
ther, that on the site of the lands coloured red, no 
building except the railway should be erected, or any 
trade carrietl on which should be a nuisance to Mr. 
Lloyd or his tenants ; and that no building, or part 
of any building, except as aforesaid, should be erected 
within eighty feet from any of the premises coloured 
blue or yellow of a greater height from the ground 



than eighteen feet. That no chimney should be built 
of a less height than 100 feet, or within eighty feet of 
the protected premises. And that the centre line of the 
railway in the deposited plans should not be deviated 
from in passing through Mr. Lloyd's property. 

The London, Chatham, and Dover Railway (Metro- 
politan Extensions) Ac^ 1860, 23 & 24 Yict c. clxxvii., 
received the royal assent on the 6th of August, 1860. 
The preamble recited that the proposed Metropolitan 
Extensions were of national importance, and of great 
public and local advantage. 

The company purchased land along the whole length 
of the City Section sufficient for four lines, but they 
constructed the railway on the south side of the 
Thames with two lines only, both being to the east 
of the centre line in the deposited plana. 

On the 2nd of January, 1868, a sdcond agreement 
was entered into between Mr. Lloyd and the company 
whereby the sum to be paid for the purchase of the 
knds coloured red was fixed at 8»9162., and for damage 
to the lands coloured bine and yellow, at 4841. The 
agreement contained clauses that nothing should be 
done by the company except as provided by the agree- 
ment of the 16th of April, 1860, to protect Mr. Lloyd 
from present or future loss, damage, or injury,— the 
subject matter of the compensation therein agreed 
on ; and that the several clauses and provisions con- 
tained in the agreement of the 16th of April, I860, 
except those relating to arbitration, should not be in 
any manner prejudiced or affected, except so far as 
they were thereby expressly altered and varied. 

The lands coloured red in the agreement of I860, 
were conveyed by Mr. Lloyd to the company by an 
indenture dated the 29th of June, 1868. The draft 
of this conveyance, as sent by the company's solicitor 
to Mr. Lloyd's solicitor, contained a recital that the 
company had agreed to pay the sum of 10,711/. (the 
purchase-money therein mentioned), "in full satis- 
faction as well of the purchase-money of the pieces of 
land thereby conveyed as of aU claims, right, or title 
of Mr. Lloyd, under any circumstances, to resume or 
assert any estate, claim, or interest, in respect of such 
lands.'* Mr. Lloyd's solicitor struck out the words 
after the figures 10,7112., and substituted the words, 
"subject to the covenant therein-after contained 
with respect to the use by the company of such lands, 
such sum being accepted by Mr. Lloyd as full com- 
pensation for damage by sevemnce or otherwise ; " 
and he also inserted a covenant by the company to the 
same effect, substantially, as the covenant in the 
agreement of 1860, the company covenanting not to 
erect " any building or erection whatsoever of a greater 
height than eighteen feet within eighty feet of the 
protected property, and the words ** except the said 
railway '* being omitted. The draft so altered was 
approved on behalf of both parties, and executed. 

At this time the railway, where it passed through 
' Mr. Lloyd's property, was very nearly or quite com- 
I pleted for two lines of raib, and was carried on a 
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mdact abont thirty-three feet in height, part of which 
vas within eighty feet of the protected land. The 
company afterwards became desirous of constructing 
four lines thronghoat the whole of the City Section, 
and for that purpose they began to erect piers on the 
west side of the riaduct, where it passed through Mr. 
Lloyd's property, above the height of eighteen feet 
from the ground, and within eighty feet of the pro- 
tected property. 

Thereupon Mr. Lloyd filed a bill to restrain the 
infringement of the covenant in the deed of the 29th 
of June, 1863, and Kindersley, V.-C, having granted 
an injunction to restrain the company from continuing 
to erect the piers, the company now moved, by way of 
appeal, to discharge the order. 

RoU, Q.C,s and Kekeurieh, for the appellants, con- 
tended that the conveyance having been made to the 
company for the purpose of constructing the railway, 
the railway could not have been included in the cove- 
nant ; or, if so, the breach of covenant in the case of 
the railway had been already waived. The stipulation 
in the covenant as to the centre line of the railway, 
and the acquiescence of the plaintiff in the manner in 
which it had been constructed, showed that the con- 
struction of a railway with four lines had been con- 
templated by both parties. The bill was in effect for 
specific performance of the covenant. The Court would 
consider the national importance of the appellants' 
undertaking, and the baUnce of convenience and 
inconvenience between the parties. The injury to the 
plaintiff, if any, could be fully compensated by damages 
atUw. 

Glas$e, Q.C,, and Eddis, for the plaintiff, said that 
there was no mistake in the conveyance of 1863, but, 
if so, a bill ought to have been filed to rectify it. * 

The question was one not of a nuisance, in which 
case the Court might consider an action at law a 
sufficient remedy, but of a breach of covenant When 
there was a dear breach of covenant, the Court would 
interfere at once by injunction without entertaining 
the question of damage. 

Tipping ▼. EekersUy, 2 K. & J. 264 ; 

Diehemon ▼. Grand Junction Canal Company , 15 

Beav. 260 ; 
RochdaU Canal Company v. King, 2 Sim. (n. s.) 
78. 

Kekeioieh in reply. 

TuRXEB, L. J., said : The first question was, whether 
what was proposed to be done by the company was a 
brcuh of the covenant in the deed of conveyance. The 
company contended that it was not, and that the rail- 
way was not a building within the meaning of the 
covenant. It was impossible, primd facie at least, to 
say thata viaduct was not a building, — and the covenant 
extended to any building ; therefore, independently of 
any context to be collected from the deed controlling 
the elTeet of tiM word ' ' building, " it would be clear that 



there was a breach of the covenant. It was said, how- 
ever, that the context did control the meaning of the 
word "building " as contained in the covenant, and it 
became necessary, therefore, to look at the terms of 
the covenant, to see whether that argument was well 
founded, and whether the Court could say, upon the 
true construction of the covenant, that a viaduct was 
not a building within the meaning of the covenant. 
The company covenanted with the plaintiff, first, that 
they would not at any time thereafter erect, or permit 
to be erected, on the lands thereby granted, or any 
part thereof^ within eighty feet from the plaintiff's 
protected property, any building or erection what- 
soever of a greater height than eighteen feet from the 
surface of the ground. And, secondly, that they 
would not erect, or permit to be erected, upon any 
part of the premises whatsoever any chimney of a 
less height than one hundred feet He would deal 
first with the covenant as to the chimney. It was 
true that the covenant not to build above eighteen feet 
from the surface of the ground would in itself prevent 
an erection of a chimney of one hundred feet, but it 
would so prevent it only within the eighty feet That 
was the first covenant But the part of the covenant 
as to the chimney extended not merely to the eighty 
feet, but to any part of the premises. The company 
was not to build any chimney upon any part of the 
premises which they had bought That part of the 
covenant, therefore, was not in any way inconsistent 
with a railway being a building within the meaning of 
the covenant 

The second branch relied upon in the special cove- 
nants, if he might say so, on the part of the defen- 
dants, was " that they would not carry on or permit 
to be carried on on the said premises any trade or 
business whatsoever which should be a nuisance or 
injury to the plaintiff, his heirs or assigns, or his or 
their tenants," that of course had nothing to do with 
the building, and might be left out of the case ; it was 
to prevent a nuisance. 

The third part was thus : " That they would not 
make, or permit to be made, in any building on the 
said premises erected within eighty feet from the pro- 
tect^ property on the west side of the said premises, 
any window, skylight, or other opening whatsoever 
looking on or towards the protected property." That 
was a covenant which would extend to buildings of a 
less height than eighteen feet, whether the buildings 
were eighteen feet or less than eighteen feet, the com- 
pany, according to this covenant, were bound not to 
open any window or skylight Therefore he did not 
think that this covenant was in any way inconsistent 
with the general covenant not to erect any buildings 
whatsoever. 

Every part of the covenant seemed to his Lordship 
to be consistent with the plaintiff's case, and the way in 
which the company were by covenant prohibited from 
erecting the viaduct in question. Any doubt there 
might possibly be, if there was any doubt in this 
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part of the case, seemed to him to be removed entirely 
by the other parts. It was clear throughout the transac- 
tion that the railway had been treated as a *' building. *' 
The terms of the agreement were, that the company 
would not erect any building except the railway, and 
it was set forth that a railway was in itself a building. 
It was clear, therefore, beyond all doubt, in his Lord- 
ship's view of the case, that a breach of the covenant 
was proposed, and confessed to be proposed, on the part 
of the company. It was said, however, that the Court 
ought not to interfere to restrain the breach of cove- 
nant, on several grounds. 



then he could not see any ground upon which the 
Court could say that a covenant which was valid at 
Law should not be capable of being enforced in Equity. 
He thought if the other circumstances of the case were 
such that the Court would enforce the covenant, 
independently of the particular public importance or 
public policy, if it could be so called, which attached 
to the question, and a Court oC Law would bold the 
covenant to be valid, the Court ought not to be 
prevented by considerations of public poUcy from prO' 
ceeding to enforce it 
The last and most serious argument pressed on the 



It was said, first, that there had been a mistake on part of the company was this : That it was a case in 
the part of both parties, and that it never was in- which the plaintiff shojild be left to his remedy at 
tended by the covenant to prevent the widening of the law by damages. His Lordship had given a great deal 
i-ailway for the purpose required by the company. Look- of consideration to that part of the case, and his 
ing to the facts, and looking to the case as it stood on the opifton was, that it was not a case in which the Court 
agreement, and as it stood on the deed, it was exceed- ought to repudiate it^ jnrisdietion to enforce specific 
ingly difficult to suppose that there could by possibi- performance of the covenant. The covenant was part 
lity have been any mistake. In the agreement there of the contract between the plaintiff and the company, 
was an express provision not to erect any building The plaintiff had sold the land at a price subject to 
"except the railway." It was not, however, neces- the covenant, and the Court onght not and could not 
sary to enter into the question whether there was or say that the plaintiff woald not have demanded or have 
was not a mistake. If there were a mistake it was received a larger price if the covenant had not been 
upon the company to proceed to rectify it, and they ; inserted in the conveyance. The plaintiff might well 
had not done so. The Court must act on the deed as [ have said, that but for the covenant he would have 
it stood, while it stood and was in force. I demanded a larger sum. 

Another ground of objection taken was, that the ! Whether there were or might be any eases in which 
plaintiff had waived the covenant, because it was said it was so dear that the damage to ariae from a breach 
that some part of the viaduct already made for the , of covenant would be inappreciable, and in which 



two lines was erected above the height of eighteen 
feet, and within the distance of eighty feet of the 
premises to be protected by the covenant He cer<* 
tainly was not prepared to go the length of saying 
that because the plaintiff had permitted one infringe- 
ment of the covenant he was bound to permit every 
infringement, which might be adopted by the company. 



the Coort would on that ground alone refuse its inter- 
ference, he was not prepared to say ; possibly there 
might be such a case; but in his opinion, such 
cases, if such there were, must be free from all 
possible doubt It must be clear that there was no 
appreciable or, at all events, no substantial damage, 
before the Court would, upon the smallness of the 



Another ground of argument on the part of the damage, withhold its hand from the execution of the 



company against the interference of the Court was, 
that, according to the provisions of the Act of Parlia- 
ment,* the centre line of the railway was not to be 
deviated from, and if the company were prevented 
from completing the railway as proposed, that was to 
say, making the four lines, that stipulation in the Act 
could not be complied with. The answer, he thought, 
to that argument was, that this was the company's 
own Act If they had so made their existing works 
as that the stipulations contained in the Act could 
not be complied with, the consequences must be on 
them, and not on the plaintiff. 

The farther ailment in respect of the company^s 
view of the case was this : That it was a matter of 
great public importance, and they relied very much 
on the recital in the Act, which would certainly go to 
show that there was great public interest involved 
and attached to the present question. If, however, 
the covenant was at law a valid covenant, and he had 
heard no argument to the contrary, nor did he see 
any reason for saying it was not a valid covenant. 



covenant The evidence before the Court, certainly 
did not satisfy his Lordship that the present was such 
a case. 

There was, he thought, another ground for not 
leaving the plaintiff to his remedy at Law on the core- 
nant, that the extent of the damage might not at 
present be capable of ascertainment On the whole 
case, therefore, he agreed with the Vice-Chancellor in 
the order he had made, and he was of opinion that 
the appeal should be dismissed. If the case were, and 
he was far from saying it was not, of the great public 
importance which the company attached to it, it was, in 
his opinion, for Parliament, and not for their Lordships 
to interfere. The Legislature had the means, which 
the Court had not, of making such provisions as woold 
meet the justice of that case. 

Kkioht Brttce, L. J. , said : That without giving an 
opiruon upon the construction of the covenant in 
question, with regard to the meaning of the woid 
"erection," or the word "building," as extending, or 
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not eztmndiiig, to the railway itself, he would assume 
that point in the plaintiff's favour ; but, so treating it, 
be apprehended that the covenant might be looked 
upon as one of such strange impmdence, and that the 
iiqanction, whieh had beui sooght a»d obtained, must 
nacesscriiy canBe direetly sach a great amount *of evil 
and loss to the defendants, aa to their privata intenata, 
and snch a veiy serioos amount of inconvenienoe and 
mischief to the pnblic, that the ix^jnnction onght not 
to stand ; at least if the damage to the plaintiff by 
mctns of the defendants* intended works was snscep- 
tible of peconiary compensation, as he thought it waa. 
He was of opinion, accordin^y, that the matter should 
be left to Law, and that the injunction should be dis- 
solved without prejudice to any action that the plaintiff 
might bring. But his learned Brother concurring with 
the learned Yice-Chanoellor, their view must prevail. 

iVofo.*— The provirion as to the centre line of the 
railway referred to by Turner, L. J., in his judgment, 
was contained in the agreement of 1800, and the con- 
Tsyance of 1803. There is no such prorlBlon in the 
MetiopoUtan^xtemdonsAct, 1800. 



alone proved ; and the two others renounced probate, 
and disclaimed the devise. 

The Registrar passed the common order of revivor 
and supplement for the executors, but would not 
allow it to be drawn in favour of Ann Eyre or James 
McSwiney as devisees. 

Hobertt mentioned the matter to the Court, and 
•aked that the Registrar might be directed to peas 
the order of revivor and supplement for Anne Eyre 
and for James McSwiney as deviseea He cited, 

Jaek$(m ▼. Ward, 1 Oiff. SO ; 

WiUiama r. WiUiams, 80 L. J. Ch. 407 ; 

lOtford on Pleading, 70. 

Tfix Mavtik of Tiix Rolls granted the appli* 
cation. 

NoU,^Beet however, 
Laurie y. Cru^ 1 X. K. 255 ; 
and see, also, 

Faiu V. Richards, 1 K. R. 563. 



Hood v. Oolakdsil 



ICatteroftheBoUs.) jj^ ^. bbett. 
28 April, 1805. t 

Practice — Revivor — Devisees of Sole Plainiif. 

TUtoUpiaxnilff in a suit to reeHfy deeds as to real 
f^talt, part of whieh the plainHf claimed as owner, 
and en the remainder of whi^ he held a mortgage, 
died after replication and lefett decree, having in effect 
devised the rtal estate of which he was owner to A in 
fte, and that of which he was mortgagee to B in fee, 
nd having appoinJUd A amd B his executors .*— - 

Held, thai A and B, as sudi executors and devisees, 
wn entiUed to an order qf revivor and supplement^ 
leader 15 ^ 16 Via, c, 80, s. 52. 

In thifl soU the plaintiff's caae, as stated in his bill, 
waa^ that by an indenture of the 8th of September, 
I&55, ha demised certain hereditaments to Joseph 
Luabert, and that the lease contained a power for the 
leasee to porohaae the inheritance. lAmbert snbse- 
qMotly waadseiious of purchasing nnder this power, and 
it wu i^raed that part of the purohatie-money ahould 
nnuda oaMaadingon mortgage of the demised premises. 
Decdi ef cenwyance and mortgage were accordingly 
prqwnd* Imt both accidentally compriaed land be- 
]QQgiiig lo the plaintiff and not included in Lambert*9 
leMSi TlM bill frayed a rectification of these deeds. 

The sole piy««»*iff died after replication bat before 
<lscrsa^ hcwiig devised the property in question so far 
^ H balo^pd to him beneficially to Ann Eyre in fee, 
Mdsafcyojfcbelwigfld to him as mortgagee, to James 
^^tBmfmtjf md tmo others, and he appointed Anne 
^yii lat JiBaa ICcSwiney, and the two others, 
tlii^vilL Aane Eyre and James McSwiney 



MMterofttieBoUfi. 

25, 28, April, 1 IfAT, 1885. 

Will, Construction — Precatory Tnut — Specific 
Ferformanoe'^Practioe-^osie^ 

A B by his wUl after giving his son an estate 
in fee, declared that U was his earnest hope, and he 
particularly requested the devisee to keep all the mctnors, 
Ac, devised to him, and also all such manors, Ac, 
to which he was or might become entitled under 
certain settlements or otherwise howsoever, and not to 
sell, alien, or dispose of the same, or any part thereof, 
except by way of exchange, or for reinvesting the value 
in the purchase of other estates; aiid in case the devisee 
should die without leaving issue male of his body him 
surviving, it was the testator's anxious desire that he 
should so settle and devise the same manors, Ac, and 
also the manors, <^., to which he teas or might become 
entitled as aforesaid in such manner and to such per' 
sons that the same manors, Ac., and every part thereof, 
might continue in the name of B: — 

Held, (hat this clause did not prevent the devisee from 
selling the devised property, and giving valid receipts 
for the purchase-money, 

Semble, (he devisee took an unfettered estate in fee. 

Circumstances under which a question, of title may 
be discussed at the hearing of a suit for spec\fie per- 
formanee. 

Plaintiffs in a suit for specific performance, in which 
the only question was one of title tchieh was decided 
against them, ordered to pay the costs, though a' decree 
was made in their favour. 

Sir William Oglander by his will, after reciting that 
it was his earnest desire that his estates in the counties 
of Dorset and Somerset and in the Isle of Wight 
should continue in the name of Oglander, devised all 
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his real estate to the use of his soiii the defendant, 
Sir Henry Oglander, his heirs and assigns, subject 
to the payment of certain costs and expenses therein 
mentioned. And it was the testator's earnest hope, 
and he particularly requested his son to keep all 
and singular the manors, messuages, lands, tenements, 
hereditaments, and real estates thereinhefore devised 
to him, and also all such manors, messuages, lands, 
and hereditaments to which he was or might become 
entitled under or by virtue of certain settlements 
therein-mentioned, or otherwise howsoever, and not 
to sell, alien, or dispose of the same, or any part 
thereof, except by way of exchange, or for reinvesting 
the value in the purchase of other estates. And in 
case his son should die without leaving issue male 
of his body him surviving, it was the testator's 
anxious desire that he would so settle and devise the 
same manors, messuages, lands and hereditaments so 
devised to him as aforesaid, and also the manors, mes- 
suages, lands, and hereditaments to which' he was or 
might become entitled as aforesaid, in such manner 
and to such persons that the same manors, messuages, 
lands, and hereditaments, and every part thereof, 
might continue in the name of Oglauder. 

After the death of Sir William Oglander, Henry 
Oglander the defendant dnly contracted to sell to the 
plaintiffs for 12,0002. part of the lands devise(£ by the 
will On the abstract being delivered, the plaintiffs 
required the defendant to give an undertaking to re- 
invest the purchase-money in the purchase of other 
estates. This the defendant dedined to do, and the 
plaintiffs, who were trustees, thereupon filed their bill 
for specific performance. 

The defendant, by his answer, stated as follows^ 
" I assented to sell the said property for the sum of 
12,000/. on a calculation that I should be absolutely 
entitled to that sum and should be able to invest it in 
the funds, and that it would bring me in so invested 
a larger income than the estate produced me, and 
therefore, without inquirii)g whether the 12,000Z. 
was the full value of the estate (which, however, from 
subsequent information, I believe it was not, and is 
not), I positively say I would not have assented to 
sen the said property for 12,0002., except on the under- 
standing, and in the full belief that I should be abso- 
lute owner of the purchase-money, and entitled to 
deal with it as 1 pleased without obligation to re- 
invest it in the purchase of land or otherwise, and my 
views in assenting to the sale thereof would be wholly 
defeated if I were to be under any such obligation, 
and I submit and insist that in case tins honourable { 
Court shall be of opinion that I am not absolutely ' 
entitled to seU the said estate, and to receive and : 
deal at pleasure with the purchase-money free from ! 
any trust or obligation whatever, my assent to the sale 
of the said estates, and such contract as may have been 
entered into for the sale thereof (if any contract was, | 
in fact entered into), was given and entered into 
solely under, and in consequence of, such mistake ! 



and misapprehension on my part as aforesaid, and I 
therefore ought not to be decreed specifically to per- 
form any such contract." 

Selwyn, Q.C., and Peck, for the plaintiffs, said that 
they were willing purchasers, and asked for the usual 
reference as to title. 

Sir n. Cairns, Q.C., Baggallay, Q.C., and Bag- 
shaive, for the defendant. 

1st. The will of Sir William Oglander does not 
impose upon the defendant any obligation to invest 
the purchase-money in the purchase of other lands, 

Maenab v. Whitbread, 17 Beav. 299 ; 

Harland v. Trigg, 1 Bro. C. C. 142 ; 

Ruvet V. Baker, 18 Beav. 872 ; 

WUliama v. WUliama, 1 Sim. (n. s.) 858 ; 

ScUc V. Moore, 1 Sim. 634. 
And the plaintiffs who have raised this untenable 
objection, ought to pay the costs of the suit. 

2nd. If the Court decides this point against us, then 
it is clear that the defendant entered into the contract 
under a mistake, and the Court will not compel him 
specifically to perform it, 

HovoeU V. Oeorge, 1 Madd. 1. 

Seltayn, Q.(7., in reply. 

The effect of the clause in Sir William Oglander's 
will, cannot be decided till the cause comes on for 
further consideration. 

The Master of the Bolls said : The argument 
in the present case clearly defined what could, and 
what could not, in a suit for specific performance, be 
done at the hearing ;*<a question of great importance. 

The rule was, that the title was not then to be 
discussed, but to be referred, under the old practice, 
to the Master, and now to Chambers. On the other 
hand, all points affecting the validity of the contract, 
or material to the question whether it was such a con- 
tract as could be enforced, ought to be raised at the 
hearing ; and if not then raised, the Court would not 
allow them after a reference had been made. In the 
present case, if a simple reference as to title were 
allowed, and then on further consideration the defen* 
dant said there ought to be no decree, because there 
was no contract which the Court could enforce, the 
Court would, in strictness, say that he was too late. 
If, therefore, an objection to the title was involved in 
the validity of the contract, it would properly be con- 
sidered at the hearing. If it was alleged, that, by 
reason of a mistake of the vendor as to the nature of 
his title, there was no contract, or no such contract ts 
the Court ought to enforce against him, the heating 
was the time to dispose of that question. 

Here there was an objection to the title, and the 
question was, Whether it was such as rendered it in- 
equitable to compel specific performance f In the case o f 
Bowell V. George (loe. eU.) a similar point arose, and was 
decided at a similar stage of the cause. The defendant 
admitted the contract, but said that he could only 
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perform it in snch a way as would bind him to re- 
inrest the puTchase-money in other lands : whereas, 
at the time of entering into it, he believed he could 
dispose of the fee simple for his own benefit The 
Court said, that it was not equitable that he should 
be compelled to perform a contract which proceeded 
on such a mistake. 

Here, if the plaintiff's objection was well-founded, 
the defendant could only sell the land to reinvest the 
money in other land ; in fact, he conld only exchange. 
If a person entered iato a contract in error as to what 
he was dolUg, thinking he had power to sell the fee 
simple, when in fact he could only exchange it, the 
Court would not compel performance. In Hovoell y. 
QeoTft (loc, cU,)f the defendant was tenant for life, 
with a power of exchanging the entire settled estate ; 
here, he was owner of the fee. But technicality apart, 
and so far as regarded beneficial enjoyment, the two 
cases were substantially identical. 

The present case, however, presented thid peculia- 
rity, that the plaintiffs, being willing purchasers, were 
not really anxious that their view of the construction 
of Sir William Oglander's will should be adopted by 
the Court, and the consequence was, that this ques- 
tion had, in fact, been argued on one side only. His 
Honour was desirous that such arguments as could be 
suggested in favour of the construction set up by the 
plaintiffs should be presented to him, and, therefore, 
wished the case to be re-aigued. 

1 May, 1865. 

Sdwyn, Q.C., and Peck, for the plaintiffs, now 
aigued : The terms of Sir William Oglander's will im- 
pose either a precatory trust, or a condition on Sir 
Henry Oglander. The desire is clearly expressed ; it 
is not unlawful, nor imcertain either as to its subject 
or its objects. It therefore satisfies the criteria laid 
down in 

Knight v. Knight, 3 Beav. 148 ; s. c. mb nom. 
Knight v. Boughton, 11 CI, & Fin. 613. 
They also cited, 
Pyot V. Pyot, 1 Ves. 335 ; 
Qriffitha v. Evan, 5 Beav. 241 ; 
1 Jarm. on Wills, 358 (3rd ed.). 

Sir Hugh Cairns, Q.(7., BaggaUay, Q.a, and 
Bagthavfe, for the defendant, were'not called upon. 

The Master of the Rolls said : He thought Sir 
Henry Oglander had an unfettered estate in fee in 
the land in question, though, of course, possible 
claimants could not be concluded in a suit to which 
they were not parties. The clause consisted of two 
parts ; the former relating to the state of things 
during the defendant's life, the latter to what was 
to happen on his decease. To make the plaintiff's 
contention as strong as possible, suppose the language 
had been, ** I exjpresdy direct my son to keep aU the 
maiioi% ftc.j hereinbefore devised ta him, and also all 
nuaon, te, to which he may become entitled under 



the said settlement or otherwise howsoever, and not 
to sell, alien, or dispose of the same, or any part 
thereof, except by way of exchange or for reinvest* 
ing the value in the purchase of other lands." Such 
a direction would be repugnant to the estate in fee pre- 
viously given. You could not give a person an estate 
in fee, and then bind him not to alien, — except for 
the purpose of exchanging. The will then proceeded ; 
"And in case my said son shall die without leaving 
issue male of his body him surviving, it is my anxious 
desire that he will so settle and devise the same 
manors, &c., so devised to him as aforesaid, amd also 
the manors, &c., to which he is, or may become 
entitled as aforesaid, or otherwise howsoever,** &c., so 
that the clause extended not only to the devised 
estates, but to all he might buy or otherwise get. 
There was no penalty, no gift over. If, for instance. 
Sir Henry Oglander died intestate, there was no means 
of enforcing the clause. It was clear that this was 
merely a desire or suggestion of the testator. ''Get 
as much land as you can, and don't give any away ; 
but do as you think fit, that is my advice.'* A trust 
was never intended, and Sir Henry Oglander was 
absolute owner in fee. The defendant could, there- 
fore, perform the contract, and there would be a decree 
accordingly. 

But then this question was, in fact, the only ques- 
tion between the parties, and the defendant was and 
had always been willing to perform the contract on 
the view taken by the Court The decree was, there- 
fore, wholly for the plaintiffs' benefit, and they must 
pay all the costs up to and including the hearing. 

Minute, — A decree was then made by consent, ex- 
pressing that, in the opinion of the Court, there was 
nothing in the will of Sir William Oglander pre- 
venting the defendant from selling the property in 
question, and giving valid receipts for the purchase- 
money ; and staying all further proceedings, with 
liberty to apply. 

Master of the Bolls. 1 BeVviTZD Kingdom Life 
1 Mat, 1865. J Assubance Company. 

Trustee Belief Act — Assurance Company — 
Stakeholder — Interpleader Suit. 

The money payable tmder a policy of life assurance 
may, in a ease of difficulty as to the parties entitled, be 
paid into Court under the Trustee Relief AcL 

A vnere stakeholder is within the Act, 

In the year 1837 George Freeman effected a policy 
on his own life with the United Kingdom Life 
Assurance Company. In 1859 Greorge Freeman, who 
was then in partnership with Henry Wrixon, borrowed 
10002. of Bettina Freeman for partnership purposes, 
and repayment was secured by the promissory note of 
the firm, and also by a deposit of the policy. Due 
notice of such deposit was given to the company. 
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Geoige FreeiDan and Henry Wrixon were after- 
wards jointly adjudicated bankmpts, and on the 23rd 
of Febniary, 1861, their assigoeos coneorred with 
Bettina Freeman in an aaeignment of the policy to 
Henry Saas, and Miss Freeman agreed in consideration 
thereof to reduce her claim against the partnership 
estate by 100/.| the amount paid for the policy by 
Hemy 8ass, and proper notice of the aasignment 
was given. 

On Geoige Freeman's death the validity of this 
assignment was diluted by persons cUdming aa his 
separate creditors, and the company in consequenoe 
paid the money duo on the policy into Conrt in the 
manner prescribed by the order made nnder the Trustee 
BeKefAct. 

Hemy Sass and his incombrancers presented a peti- 
tion pnying that Htm money might be paid ovt to 
t]iem« 

BaggaUay^ Q,C,f and EveriU, for the petitioners, 
submitted tiiat their title was clear. 

CaldeeoU, for.the lespondents, creditors of the aepa* 
rata estate of Geoige Freeman, aigaed^ 

1st The effect of the oooeurvsnce of the assi|Osees 
in the assignment to fiass, was to sell the equity of 
redemption which formed part of Geoige Freeman's 
separate estate for the benefit of his joint estate. It 
was therefore a breach of trust by them, aad of this 

2nd. However this may be, the aasoiance company 
had no right to pay the money into Court, for the 
Trustee Belief Act does not apply to oases where a 
person is a mere debtor, and they ought, tberefiarei 
to pay all the costs thus occasioned, 

Jonei V. Farrell, 1 De 6. ft J. 208. 

JU Hall, 10 W. R 87, 
does not apply, as there the company were mortgagees 
of the policy, and paid in the surplus. 

Wiekeru for the company. 

The Habtsa of the Rolls said : The assignment 
to Sass must be considered as good mitil set aside, 
and tiM petitionerB were, therefore, entitled to the 
money. 

Then came the question of costs. His Honour 
assented to the view expressed by yice-Chancellor 
Wood in Xe ffaU (loc. ciL), The tauct that a bill of 
interpleader might have been filed, would not prevent 
the money from being properly paid in under the 
Trustee Relief Act Some cases there might possibly 
be where the person holding the fund was so mixed 
up with it, that he ooold not free himself from liabUity 
by paying it into Court, though he might be able to 
file Au interpleader bill. Where, however, he had no 
daim himsell^ he was entitled to avail himself of the 
Act The word ''trostee " was not to be confined to 
eases where persons were constituted such by deed, 
will, or other instrument, but must be extended to all 
cases, wham, by force of dtemostaBces, one i>enon 



found himself with money in his hands belon^ng to 
another. It was not to be understood that such a 
person would be justified in paying the money into 
Court, merely because some third person came sad 
said, I claim it That case wou^ be dealt with ivhen 
it arose. If, however, the niODey were paid in eon* 
sequence of such a claim being x>er8isted in, the pei^ 
son who set it up would certainly have to bear oosti, 
whatever further rights the person to whom tiie foal 
really belonged might have against the trastes. 

In the present cam, the petitioners had made cot 
their claim, and the money would be ordsied to be 
paid out to them alter pajring tlie oosts of the com* 
pany, as l>etween solicitor aod disnt The petitisnsia 
would have these oosts over, together with their own, 
from the respondents who had claimed tiio fimd. 



KilldAKttoy, V-O. j Williams v. Wiluams. 
U TO 27, 80 January, V Williams v. Wiluaib. 
29 Apbil, 1866. ) 

Family Arrangement, 

The CauH will support a family arrangamaU, 
thmtgh fmuidfed «» no peeuniary eonsideraiion, aU 
wiU infer sucA an arrangemont firom the deaiiMge 
haween the parties, withmU any express aiprsemsoL 

These were two suits inatitated by tlie exeeutns 
and trustees of Samuel Williams, deceased, in which 
John Williams, the brother, and the infant children of 
Samuel Williams, were defendants. The one was sn 
ordinary partnership suit, the other was for the pur- 
pose of obtaining a declaration that Samuel WiUiams 
had been entitled equally with his brother to certain 
real estate uuder a family arrangement. 

The facts, as far as material, were as follows. The 
father of John and Samud Williams was, at his death, 
possessed of freehold property of considerable value, 
of some gavelkind land, and of a property of borough 
English tenure of comparatively small value. He also 
carried on a business up to the time of his death. He 
had made a writing, purporting to be his wiU, with 
the intention of dividing all his property between his 
two sons equally, after providing an annuity for lus 
widow. He died in the year 1881, but the writing 
was pronounced incomplete as a will, and Inoperative. 

The brothers carried on their father's business, and 
lived t(>gether for many years, and, in the opinion of 
the Court, acted as if they had equal interests in all the 
pwiperty down to the year 1851, at which time John 
gave notice of dissolution of partnership, and disputes 
arose concerning the respective rights of the two 
brothers. 

The mother of John and Samuel lived with them 
during her widowhood till her death, and never as- 
serted her legal rights to' her share of her deceased 
husband's property, or made any disposition of it by 
will or otherwise. 
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Scauwl Williams died in the year 1860, and these 
suits wen institated under an order of the Court made 
m e suit for the administntion of the prapsrtj of 
Samuel Williams. 

The only direct eyidence of any positive agreement 
tc divide the property was that of a lelation, who 
deposed that after the death of his father, John had 
sail to his brother, in his presence, that the property 
shcald be '* not mine or thine, but ours.** 

&r Hugh Caima, Q.C., (hbonu, (2.C., and 0. N. 
Coif for the plaintiffs, said there was here such an 
anaigement as the Court would support, 

SlodtUy T. StockUy, 1 Yes. & Bea. 28 ; 

SCapUton r, StapilUm, 1 Atk. 2 ; 

Neale t. Neale, 1 Keen, 672 ; 

Gordon r. Gordon, 3 Swans. 463 ; 

Cann t. Cann, 1 P. W. 723 

Par»e T. PersBC, 7 CL A; Fin. 279. 

SkipUT, Q.C., and MaenaauurOf for tile in&nt 
children of Samuel WilUams. 

Mi, ^C, BoviU, 0.(7., BaUy, Q.a, and C. C 
BtrkeUift for the defendant, argued that the eyidence 
did BOt show that there had boen any arrangement 
The plaintiffs only attempted to make out a naked 
promise without any consideration, which the Court 
would not support. All the cases cited by the 
plaintiffis' counsel were founded on some valuable 
eonaidevBtion. 

SirB^ugh Cairns, Q-C, in reply. 

2» Apbil» 1866. 

KiiiDBBStET, V.-C, said : The plaintijib in these 
suits contended that snch a family arrangement had 
been entered into between the two brothersi John and 
Samuel Williams^ and theiv mother, as the Court 
would enforce, the ol^ect of tiie arrangement being 
to cany oat the intentions of their father as gathered 
from his incomplete will. The defendant maintained 
thst there was no evidence to show there was any such 
anaogement; at the utmost, there was eyidence of a 
pramiae only without consideration, which the Court 
would not enforoei 

It appeared to his Hononr that there was no formal 
cootract in writing, or verbal, there was no specific 
Aipwl^ti^m that the one should give up a part of one 
kiiii of property in consideration of others giving up 
a paiC of another kind ; but that when it was found apoa 
the death of their fiather, that his will was inoperative, 
John Williams, as the eldest son, out of feelings of 
n^eel te his father, and acting generously towards 
histntfaaiV declared it to be his intention that the 
wishas ef hia father should be carried out ; which 
istjauttott wu accepted by his brother Samuel, and 
acted «• lor twenty yeaxs^ and constituted a valid, 
leaaoDahla^ and effectual family arrangement, such as 
teCMritlTOBllenfiKoe, and to which it would apply 
pfinc^lai sot iqpplicable to ordinary contracts. The 



motives far such arrangement might be of varions 
kinds, as in SUtpUUm v. StapiUon (loc. of.), to save 
the honour of a fiunily ; in Stoekky v. Stoekle^ (loc 
»<.), to keep two properties separate, or in Ptrsm r. 
Por3$6 (2ee. of.), to make an arrangement on account 
of there being a lunacy in the family. The remarks 
of Lord Cottenham in that last case were extremely 
apposite where he said, ''By what scale of money con- 
sideration are these ol^ects to be estimated? The 
impossibility of estimating them has led to the exemp- 
tion of family arrangements from the rules which 
affect others. The consideration in that and in 
other snch cases is compounded partly of value and 
partly of love and affection.*' It was true that John 
gave up a great deal more than Samuel, inasmuch as 
the lands of freehold tenure were of large value com- 
pared with that of the lands of borough English 
tenure. But what pecuniary value could be put on 
the motives of John, such as reverence for his 
father, love towards his brother, a desire to pre- 
vent family disagreementa or*coolness, a fear, per- 
haps, of not standing well in the eyes of others : 
these might avail more than any pecuniary conai- 
deration, and, therefore, the Court enforced family 
arrangements. 

It would be proper, moreover, to consider the legal 
rights of the mother, and the manner in which they 
were dealt with. Besides her interest in the real 
estate, she was entitled to a third of the personalty. 
She knew what her rights were. So long as she lived, 
she dwelt with her sons, during the whole of which 
time they were acting as if the will were valid. It 
was fair to snppooe she wished her husband's intention* 
to be carried out No one could say what she would 
have done if she had found that they were to be 
frustrated. 

MinuU. —Declare thst John WUIiams and the repre- 
sentative of Samuel Williams are equally entitled to 
the property in dispute. John Williams to pay such 
costs as may have been occasioned by his contesting 
the validity of the arrangement 



Stuart, V.-C. \ ^^ 

5. / 



Westvood. 



28 April, 1865. 

Infant — Trustee Extension Acty 1852. 

An infant declared a trustee of stock standing in his 
otcn name, and to which he was aibsoluUly entitled, 
in order to obtain payment of the dividends to his 
guardians. 

This was a petition in the matter of an infiant, and 
under the Trustee Acts. 

John Salt having in his hands, soi personal repre- 
sentative of Soger Whittsker, a sum of 4932. ISs. lOd., 
belonging absolutely to the in£ant petitioner, invested 
it in 528^ Os, 2d, stock. By an order of the Court made 
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in 1861, Salt was ordered to pay the diWdends on the 
stock to the petitioner's goaidians daring his minority. 
Salt died shortly afterwards, and it was then discovered 
that this stock had been purchased in the joint name 
of Salt and the petitioner, so that the dividends conld 
not be received at all. 



Speed, for tha petitioner, asked that he might be 
declared a trustee of the stock, and that Salt's exe- 
cutors might be appointed to transfer it into Court, 
the dividends to be paid to the guardians. 

Stuart, Y.-C, made the order. 



COMMON LAW. 



25 April, 1865. \ Reqina v. Yeskt. 

Night'Poacldng — Open or Inclosed Land — 
WasU—^ Geo, 4, c. 69, «. 1. 

The appellants werd convicted under the Night- 
Poaching Act, 9 Geo. 4, c 69, 8. 1. The land an 
which they ^oere found toas waste land intersected by 
a high-road. The road \ca8 12 feet wide, and there 
was a considerable strip of ivaste on either side : — 

Held, that, it not being expressly found in the case 
that the waste was not part of the road, and the pre- 
sumption being that it was prim& facie part of it, the 
conviction was bad. 

On the 30th of December, 1863, at the Petty Ses- 
sions at Honiton, Devonshire, Charles Harris was 
convicted, for that he, the said Charles Harris, in the 
night of the 38th of November, 1868, by night about 
half-past one o'clock, unlawfully entered, and was in 
certain open land in the parish of Upottery, the pro- 
perty of the Right Honourable and Reverend William 
Leonard Yiscount Sidmouth, :with a net for the pur- 
pose of by night taking and destroying game there, 
contrary, &c. The said conviction was affirmed at the 
last Easter Sessions, subject to a case for the opinion 
of the Court of Queen's Bench. The case stated 
that the said Charles Harris, with one Frederick 
Yesey, in the night of the 30th of November, 1868, 
entered certain land in Upottery, the property of Lord 
Sidmouth, for the purpose of taking and destroying 
game with a certain hare-net then and there found in 
their possession. 

The land in question has a hedge on either side, 
and a metalled road running through it, while be- 
tween the said road on both sides of the same and the 
said hedge is waste land varying in extent. The fields 
on either side of the said metalled road and waste laud 
are the property of Lord Sidmouth, who is also lord 
of the manor wherein the land so entered is situated. 
The said waste land on either side of the said road, 
except where there are interspersed patches of grasis, 
is covered with thick brambles and furze as high as five 
feet, and there is no sign of any traffic in or use of the 



said waste land, although persons could pass over 
portions of the said waste land on foot or on horse- 
back. The said net was found across the said road, 
touching and fastened to the hedge on the one aide, 
but not quite reaching the hedge on the other, the 
said Charles Harris standing between the end of 
the net and the hedge. At the point where 
the net was laid there was nine feet waste land 
on the one side, and three feet waste land on the 
other side of the said road, the road itself being eleven 
feet wide. At the point where the said F. Yesey 
was first seen there was eighteen feet waste land os 
the one side and twelve feet waste land on the other 
side of the said road, the road itself being twelve feet 
wide. At a point 403 feet distant from where the net 
was fonnd, and in the direction where the said F. 
Yesey ran, there was sixty-four feet waste land on 
the one side of the said road, and eight feet waste land 
on the other, the road itself being twelve feet wide. 

The said F. Yesey was first seen in the waste land 
under the hedge 168 feet from the spot where the said 
net was laid, and he ran along the waste land and not 
in the road down to the place where the said net was 
laid as aforesaid. It appeared that the notice and 
grounds of appeal were not signed by the said C. Harris, 
or by his attorney or agent, but by the attorney's derk, 
who was called as a witness, and admitted in cross- 
examination that he had no authority to sign such 
notice and grounds of appeal, and that he had signed 
the same in his employer's absence and without his 
employer's knowledge. 

It was objected on the part of the appellant that 
under these circumstances he could not be convicted 
under the 9 Geo. 4, c. 69, s. 1, as being by night in 
enclosed or open land for the purpose of destroying 
game. 

It was also objected that the conviction could not 
be upheld, as it did not describe with sufficient ac- 
curacy the place in which the ofience had been com- 
mitted. An objection was also raised by the respon- 
dent that the notice and grounds of appeal were not 
duly signed. 

The questions for the consideration of the Court 
are — 
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1st Whether the land in qnestion is Und open or 
inclosed within the meaning of the atatnte ; and, 2nd, 
rhether the description of the place as the property 
C Lord Sidmoath, sitnatey &c., is a sufficient local 
ascription ; and, 3rd, whether the notice and grounds 
o; appeal are doly signed. If either or both of the 
fift and second points be decided in the negative 
ant the third point in the affirmative, then the con- 
ricion to be quashed, but if the third point be decided 
in he n^;atiTe, or both the other points in the 
sffimative, or if the third point be decided in the 
ne^ive and both the other points in the affirmative, 
thei to be confirmed. 

&irslak6f Q.C. (Lopes with him), in support of the 
eoniction, cited, 

Reginar. Pratt, 24 L. J. M. C. 113 ; 
BtdteU V. UpUm, 5 £1. & BL 629. 

B T. Cole (Ben with him), for the appellants, were 
not ailed on. 

CiCKBUitN, C.-J.— It is not found in the case that 
the wiste on either side of the road was not part of 
the nad. Primd facie it forms part of the road, and 
therebre the conviction cannot be sustained. 

Conviction quashed. 



C.P. 

25 Afbil, 1865. 



Hunt and Another r. 
Harris. 



Mdropoliian Building Act, 1855—18 il& 19 
Viet, c 122—" Owner''— Sub-Lessees of Far- 
tioiis of a House. 

The lessee of a house for a term of years, who under' 
kis in portions the whole of the house, reserving rent 
Mm (he sub-lessees of the various portions, is " owner" 
render seeti^ Z of the Metropolitan Building Act, 
1S55, IS <fe 19 .Vict, c 122, so as to bepriinarily liable 
for expenses, under section 73. 

Declaration. — ^That whereas the plaintiffs and the 
defendant were severally owners of a certain party- 
wall and structure, within the meaning of the Metro- 
politan Building Act, 1855, and situate within the 
city of London, the said party-wall or structure being 
a party-wall, and situate on the west side of the 
premises of the defendant, being No. 37, Eastcheap, 
and on the cast side of the premises of the plaintiffs, 
heing No. 38, Eastcheap, in the city of London, which 
taid party-wall or structure then was in a dangerous 
state, and defective and out of repair ; and the Com- 
niiauoners of Sewers of the city of London then caused 
a surrey of the said party-wall and structure to be 
made hy a oompetent surveyor, who duly surveyed 
the Mine; and upon the completion of his survey, 
certified to*1ihe'8aid Commissioners his opinion as to 
the state of tnch party-wall and structure, to the effect 
that tha mbi» mm in a dangerous state ; and after- 
waids ths Miidr Commissioners gave and served, and 



caused to be given and served, upon the plaintiffs and 
defendant then being such owners as aforesaid, a 
notice in writing, in the words and figures following^ 
that is to say [here the notice was set out] ; and the 
plaintiffs after receiving such notice, and within a 
reasonable time in that behalf, and while the plaintiffs 
and the defendant continued such owners as aforesaid, 
did and caused to be done the works in the said notice 
specified the same being necessary works, to be done 
in respect of the then dangerous state of the said 
party-wall and structure, and to the same being defec- 
tive and out of repair. And whereas in the doing of 
the said works, the plaintiffs were necessarily obliged 
to repair, restore, and make good the internal works 
and finishings of and upon No. 87, Eastcheap, afore- 
said, then being such premises of the defendant as 
aforesaid, which said internal works and finishings 
were necessarily damaged and destroyed by the doing 
of the first mentioned works. And whereas the 
plaintiffii and the defendant always made equal use of 
the said party-wall and structure, and whereas the 
defendant alone made use of the said internal works 
and finishings, and whereas the plaintiffs wore build- 
ing owners, and the defendant was an adjoining owner 
within the meaning of the said Act, the plaintiffs as 
such building owners as aforesaid, within one month 
after the completion of the said works, delivered to 
the defendant as such adjoining owner as aforesaid* 
an account in writing, duly made out of the expense 
of the said several works duly valued ; and the de- 
fendant did not within one month after the delivery 
of such account declare his dissatisfaction to the party 
delivering the same by notice in writing, given by the 
defendant or his agent, and specifying his objection 
thereto. And whereas all things have been done, and 
all times have elapsed, and all conditions have been 
fulfilled necessary to entitle the plaintiffs to have and 
recover from the defendant under the provisions of the 
said Metropolitan Building Act, 1855, one moiety of 
the expense of doing the first above-mentioned works, 
the said moiety being 52/. 15s. Sd., and the whole ex- 
pense of repairing, restoring, and making good the 
said internal works and finishings, the same being 
ZZl. lis. Id. ; and to maintain this action for the 
recovery thereof, yet the defendant hath not paid 
either of the said sums, although duly demanded. The 
declaration also contained common money counts. 

The defendant pleaded several pleas traversing the 
allegations of the declaration. Issue thereon. 

Verdict for the plaintiffs, with leave to defendants 
to move. 

The facts of the case were as follows :— 

The plaintiffs wore merchants carrying on business 
at Nos. 88 and 39, Eastcheap, and Harris, the defen- 
dant, was lessee of the premises at 37, Eastcheap, 
which adjoin those of the plaintiffs. The plaintiffs 
having found their premises inconvenient, determined 
to puU them down and rebuild. Plaintiffs accordingly 
gave the necessary notices to the district surveyor, and 
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^proceeded to pulldown the old premises ; and it being 
found thit the party-wall was out of repair, the plain. 
^iffjB gave the defendant a notice under section 83, 
apecifying the nature of the work intended to be done 
under section 85 ; but differences arising between the 
I^Uiniaffii and the defendant, nothing was done to tite 
party-wall, and eventually the district surveyor served 
a notice on the plaintiffs and on the defendant, requir- 
ing them to repair and partially rebuild the party-walL 
In pursuance of this notice, the plaintiffs did certain 
works, the expenses of which amounted to 105L lis, id. $ 
and this action was brought to recover from the defen- 
dant the moiety of the expense thus incurred — ^viz., 
6il 15a,. 8tL, toge^er with a further sum of 33^ 14s. 
for ezpenaea incurred by the plaintiffs in makiiig good 
the damage necessarily done to the internal walls of 
the defendant's premises^ in carrying out the works 
pursuant to the notice of the Commissioners of Sewers. 
The defendant held the premises at No. 37 under a 
kmg lease of eighty or ninety years, and had snblet 
one portion of the premises to one Collins, on a lease 
for twen^-one years less a day, another portion to one 
Beiridge, on a lease not under seal for seven years^ and 
the remaining portion to some third person. 

A rule was subsequently obtained by Hoggins, Q.C., 
oalUng on defendants to show oauae why the verdict 
ahould not be set aside, or a nonsuit entered on the 
ground that the defendant had underlet all the pre- 
mises for a greater term than a tenancy from year to 
year. 

CoUridgt, Q.C, and Day, now showed cauae» and 
contended — 

1st That it was at the election of the building 
owner, which owner he would charge in the first 
instance. This view is not contrary to that taken by 
the Queen's Bench in 

MourUyan v. LaibdlmondUrt^ 1 EL & El. 533. 

2nd. That the present case is to be distinguished 
from MourUyan v. LahalTtiondiert, The tenant held 
chargeable in that case was tenant of the entirety ; in 
the present case the house is divided floor by floor 
amongst many sub-lessees. 

Srdly. As to one floor there is no tenant other than 
a tenant from year to year. There is an unstamped 
lease for seven years. Thii at law, with entry and 
payment of rent, creates a tenancy from year to year. 
It may be that if the tenant went into Equity he could 
become a lessee for seven years ; but the question is 
not what he may become, but what he is. 

Cotoen V. Phillips, 38 Beav. 18 ; 9 Jur. 667, 
does not apply. It amounts to no more than this, 
that Equity will not allow an equitable owner to be 
inequitably dealt with. 

Hoggitu, Q, C. , in support of the rule. 

Defendant Is not liable as owner. Mourilyatk v. 
IdtbalBumdUrt is in point So is Ewlyn v. Whickcard, 
1 EL B. & E. 126 ; 27 L. J. M. C. 211. Hehasparted 
inth the idiole of his interest for a term greater than 



a tenancy from year to year : an agreement for ^ lease 
is an interest greater tiiaa a tenancy from year tc 
year, 

Tidey v. MolkU, 16 Q. B. (n. a.) 298 ; 4 N. IL 
109, overruling 

StraUm v. PeUU, 16 C. B. 420. 
The parson in possession must be statntsole 
owner. No one eke could go in to do the repairs 
without trespassing. The statute did not meai. to 
give an election. Coioen v. Phillips shows that 
Berridge was a tenant other than a tenant from year 
to year. 

Kblk, C. J.— This is an action brought by one j^t- 
owner of a party- wall against another joint-ownei, for 
contribution. The party-wall in question was in a 
dangerous state, and the Commissioners,. in pursumco 
of the powers given them by the Metropolitan Build- 
ing Act, 18 & 19 Vict c. 122, made an order that the 
party- wall should be pulled down, and rebuilt For the 
purpose of this rule^ it must be taken that Hunt, the 
plaintiff, had done all things by way of notices neces- 
sary under the clauses of the Act to myke Harris, the 
defendant, liable. It f^speam that the party-wsll was 
within the metropolitan district, and that Harris had 
a long lease of eighty or ninety years, at a small 
ground rent, and was making the usual profit in such 
cases by improved rents, letting the upper floors to 
Collins on a lease for twenty-one years, and the 
ground floor to Berridge under an agreement for a 
lease for seven years, thereby giving Berridge an 
equitable interest, which, though there was no lease, 
according to the decision of the Master of the Rolls 
in Cowen v. Phillips had, for the purposes of the 
Metropolitan Building Act, all the qualities of a 
legal estate, and made Berridge an adjoining owner 
within the meaning of that Act The residue of 
the premises, that is, the first floor, was not occu- 
pied by Harris, and I assume, for tile purposes of 
this rule, that the first floor was occupied by some 
person unknown, upon unknown terms, Harris receiv- 
ing the rent The plaintiff claims against Harris as 
adjoining owner, under section 3, which provides that 
'* owner*' shall apply to every person in tiie posses- 
sion or receipt, either of the whole or of any part, of 
the rents or profits of any land or tenement, or in the 
occupation of such land or tenement, other than aa a 
tenant from year to yeai^ or for any less tenn, or as a 
tenant at wilL Now, in my opinion, Harris, tiie 
defendant, was clearly an adjoining owner under this 
saetion, for he was in the recdpl of the whole or part of 
the rents, but he was not in actual occupation, and 
he says that fortius reason he was not primarily liable 
as owner ; but as I read the statute, this action was 
properly brou^^t against Harris. The party-wall was 
a dangsrous stmeture, and in cases where tiiere has 

' been an oider under the Metropolitan Building Act in 
reforenoe to the repair of a dangerous sbmetura, sec- 

. tion 73, leaving out the word '^ Commissioner,** aud 
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mbstxintiiig "biiildiiig owner," is one that gives the 
>iuldiog owner, if I may so call him, who has, in 
prsoanoe of sneh order, polled down each a etnie- 
tre and boilt it up again, a Ti|^t to be repaid the 
6»ensas. The end of aeetion 78 eays, that "all 
ei^enaea inenrred by the said Comniiasionere (here 
bmding owner] in re^wet of any dangerous stmcture, 
bj trtoo of the second part of this Act, shall be paid 
hf tie owner of such stnictore, but without prejadioe 
to Is ri^ to recover the same from lessee or other 
perm liable to the expenses of repairs.*' 

It seems to me peHbctly dear that the party on 
vhoQ the duty of pajrment is caet is the owner of the 
UiisUue, and that a person hsTing a long term and a 
benddal interest, being entitled to a rack-rent, is 
9Ddi an owner, and liable to pay the expenses, but 
withint prejudice to his right to have recourse to the 
nb-bsseesL I think that it ia very convenient to 
hold mdi adjoining owner liable in the case of a party 
ctrmtiire, axui that it would be very inconvenient to 
hold otherwise. It is a great convenience to the party 
called on to bnild. A Voilding owner who acts in 
pQENsmee of an order of tbe OHntnisBonerp and this 
k the situation of the plaintUf— has all the ri^ts of 
the Cammiaadonen under section 78 ; and I think that 
it is Tery convenient that such building owner should 
be able to |po to one adjoining owner, and not be 
driven to recover from nnmeraos enb-leeseee. It is 
my eooveDlent to make the adjoining owner of an 
entirsty pay, leaving him to settle with the sub- 
leseeei. It would be a groat inconveniettce for the 
haildi]^ owner to go to each snb-lenee for his part, 
md it weald he hard on the sub-lessee. Berridge was 
in po m ees i op of four and a half years, the unexpired 
portion of a lease of seven yeare, of one floor. It would 
be tn enormous injustice to throw the lialnlity on a 
nb-leasee of one room or floor. Hus view is confirmed 
by section 84, for by that section the adjoining owner 
may req^uire the buildii^ owner to build on any such 
party stru c ture certain chin^ney jambs, breasts or 
floes, kc 'Now^ it seems to me much more reason- 
ible to give snch a right to the owner of a long lease 
of the entirety, than to allow the lessee of every floor 
t right to require different flues. It seems to me that 
lessees of long terms are precisely the persons contem* 
pUted by tins section. 

Section 97, taken with section 8, tallies with this 
Tiew, for thereby ''the owner immediately entitled 
to the possession of or the occupier thereof shall 
in the tot intance pay such expenses, but with this 
limitation, that no occupier shall bo liable to pay any 
nun exeeediag in amount the rent due or that will 
thenafter accrue due from him in respect of such pre- 
misaa dnzS^g the period of his occupancy.*' Now, if 
Hsnris is »ot the owner primarily liable within 
>eetioa 1^ Hunt would have to go to Berridge and 
CoQhie Ifes nb-leasees, and could only get from each 
of thsoi n amount equal to what was duo or to 
( them as rent 



A^ain, section 74, which provides for the sale of the 
stni c tuie in cases where the owner cannot be found, 
or on demand reftises or neglects to pay the expenaea, 
seems to contemplate making a permanent interest 
liable ; for, under this section, the building owner 
stands in the place of the Commissioners, and has « 
ri{^ to sell if the adjoining owner is not forthcoming. 
And it cannot be meant that if a sub-lessee will not 
pay, a building-owner may break up the freehold. 
The principle of the statute seems to be, where a 
building-owner has incurred expenses under an order 
of the Commissioners to throw the liability on the 
benefidal owner of a long term who has underlet the 
ptemisesL And this interpretation of the statote 
seems thoroughly rational. I do not say that the 
owner of the fee-simple might not be made liable, 
but that point does not arise in this case. It is clear 
that a building-owner can come upon an acQoining 
owner entitled to receive the rents and profits, and 
such owner is primarily liable. I see my way very 
clearly to a judgment. 

The cases cited do not throw much light on the qoM" 
Hon^EvelynY. Whidkord, was a case in which Evelyn 
was owner in fee of land, and agreed to let it to Seaile 
at a peppercorn rent under a covenant to build, and the 
claim of Whichcord was a claim for fees under section 
^ of the Metropolitan Building Act, 1855, for fees 
as district surveyor for surveying houses which had 
been bnOt on the land by Searle, Searle having 
become bankrupt Whichoord attempted to charge 
Evelyn, but the Court held that Evelyn was not sn 
owner within section 51, on the ground, as Cromp- 
ton, J., states in his judgment that ''a peppercorn 
cannot be either rent or profits." The fees in this 
case should have been paid by the builder Searle to 
the surveyor, and it was not competent to the su^ 
veyor to wait tiU Searle was bankrupt and then go to 
the owner of the fee-simple. It is the duty of the 
Judges to wait a very long time before they shift the 
liability to the owner of the fee-simple receiving a 
peppercorn rent and charge him as owner as being 
a person entitled to receive the rents and profits. The 
case of a surveyor or a builder is veiy different from 
the case of a building and an adjoining owner, and 
throws little light on the present case. The same 
observation applies to the case of Mourilyan v. LO" 
bcUmondien, This was not a case of adjoining 
owners— the chapel adjoined nothing. It was pulled 
down as being per se dangerous. The west-end was 
first pulled down under an order of the Commis- 
sioners, and subsequently, it being found that the 
residue of the building was in a dangerous state, 
a farther order was made by the Commissioners, and 
as between Mourilyan the owner in fee, and Labal- 
mondiere the Commissioner, the Court came to the 
conclusion that Mourilyan was not primarily liable, 
and that'the order should have been made on one Keill 
who was tenant of the chapel under a lease for twenty- 
one years. In one point of view Mourily<m v. Xo- 
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hcUmondiere is favourable to my judgment, for it 
says, that you ought not to charge the owner in fee 
where there is a tenant under a long lease. Neill was 
in an identical position, and in pari jure with Harris. 
In nine hundred and ninety-nine cases out of a thou- 
sand, a long lease is taken with the intention of 
making a profit. Harris is the beneficial owner of a 
long term, and the property is let as an entirety. 
He says, go to the occupying sub-lessee of part. 
There was no point in Afourilyan v. Ldbalmondiere of 
making several under-tenants liable. Neill was im- 
mediate lessee of the entirety. If one was to go to 
the sub-lessees it would, in my opinion, lead to in- 
finite dispute and trouble. The plaintiff is entitled 
to recover. 

Byles, J.— I very much rejoice that we have an 
opportunity to reconsider the cases cited. I have no 
doubt that all the three cases were right, and con- 
sistent with our decision in the present case. In the 
case of Mourilyan v. JjobcUnumdier^ it was held, that 
a tenant for twenty-one years was primarily liable, 
and that his remedy was by contribution. It is 
unnecessary to discuss the grounds of this decision ; 
but I see no reason to impeach it In the case of Evelyn 
V. Whichcord it was held, that the receiver of a pepper- 
corn-rent was not in the receipt of rents and profits, so 
as to make him an owner within the meaning of section 
3. Cowen v. Phillips is to the effect, that a tenant in 
possession, having an equitable interest only under an 
agreement for a lease for a term, is an " adjoining 
owner," under the Metropolitan Building Act, 1855. 
Equity considers that which is contracted to be done, as 
done ; and, as Montague Smith, J., pointed out, it can- 
not be said that this is only an equitable construction of 
the statute— a statute bears the same construction at 
Iaw and in Equity. Every case cited seems con- 
sistent and intelligible. This is an action for contri- 
bution, by a building owner against an a^'oining 
owner. A man may be joint tenant, or tenant in 
common, of a party wall — or the wall may be so 
divided, that a man is a lateral owner, or a parallel 
owner ; but in this case, whatever interest the defen- 
dant has, it is clear that he is an owner, as well in 
the statutable as in the popular sense of the word : 
nay, more, he is occupier. The ground floor was let 
to one tenant, the basement and the attics to another, 
and the residue to a third tenant : but what evidence 
is there to show that the sub-lessees had any interest 
in the party-wall ? The defendant did not demise the 
party-walL It is said, that extreme cases make bad 
law : but extreme cases are a good test. Take the 
case a house let out in lodgings. Have the lodgers 
any interest in the party-wall ? I entertain no doubt 
that the defendant is primarily liable. The tenant of 
a single room would justly feel astonished to hear that 
he was owner of the party-waU. 

MoNTAGiTE Smith, J.— I am of the same opinion. It 
is difficult to put a definite construction on the statute ; 



but I think that defendant was clearly owner. He 
answers the description of owner, for he was in the 
immediate possession of the rents and profits. There 
maybe other persons liable to contribute, but there is 
no evidence to satisfy me that there is any otter 
person liable to be sued in the first instance. I agree 
with my Lord, that section 97 confirms this interpre- 
tation of the statute. It was not intended that the 
building owner should have to go to a large number of 
persons for the expenses ; but that he should ff) to 
the permanent interest. I quite concur with the 
decision of the Master of the Rolls in Cowei r. 
Phillips, and the construction of a statute is the same, 
whether at Law or in Equity ; but that point does not 

arise here. 

Rule discharged. 
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Fowler and Another, v. The 
English and Scottish Marike 
Insurance Company. 



Valtud Policy — Clause far Total Loss — Prussian 
Ship^Danid^Port^Timeof War— Embargo 
— Notice of Abandonment — Restoration of 
Ship-^Total Loss. 

By a valued policy upon a Prussian ship and cargo 
for a voyage from Riga to London, the assurers had 
agreed (the insurance being against such risks as were 
excluded by the clause warranted free /ram capture, 
seizure, or detention) to pay for a total loss thirty days 
after the receipt of official news of capture or embargo. 
An embargo was laid upon the ship for more than thirty 
days. Notice of abandonment was given, and the ship 
was aftenoards restored to the assured : — 

Held, thai the assured, by this clause, had a vested 
right to recover for a total loss on the happening of the 
event therein stated. 

The action was upon a policy of insurance dated the 
15th of December, 1893, upon the ship *' Ernest 
Jacob** and cargo, valued 2, 600i, for a voyage from 
Riga to London. The question raised was as to the 
interpretation of the following clause in the policy :— 
'* This insurance is only against such risks as are ex- 
cluded by the clause warranted free from capture, 
seizure, or detention, or the consequence of any 
attempts thereof. To pay a total loss thirty days after 
receipt of official news of capture or embaigo without 
waiting for condemnation." The ship "Ernest Jacob" 
was a Prussian ship, and while on her voyage from 
Riga to London, put into Elsinore, a Danish port, for 
repairs. War then broke out between Denmark and 
Prussia, and the Danish government laid an embazgo 
upon Prussian ships. On the 11th of February, 1864, 
the Danish Government issued a proclamation releasing 
Prussian ships from the embargo upon certain coudi- 
tions assented to by the Prussian government on the 
17th of March. This ship was free from the embargo 
on that day, and sailed on the 29th. She was under 
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'Jie embaigo from the 3rd of Febnmry to the 17th of 
ilarch. The thirty 'days expired on the 6th of March. 
Cd the 3rd of February, news of the embargo having 
b«en laid was telegraphed to, and entered on the 4th 
at Lloyd's. Notice of abandonment yna given on the 
5tL 

MeHiah, Q.C., had obtained a rule calling upon the 
plaiitifis to show cause why the verdict found for the 
plaixtifis, on the pleas relating to a total loss, should 
not 16 set aside, and a verdict entered for a partial 
loss, on the ground that the loss ceased to be a total 
loss Then the embaigo was taken off. 

Lvh, Q.C.t and Hcnymai^ now showed cause, 

Th3 question is^ What do these two clauses mean 1 
Theer were clearly inserted for assurer's benefit 
yfhaX the intention of the parties was by such a 
dauar, must be gathered from considering what their 
rights would have been without it. It is clear that^ 
upon a ship being seized, or embaigo laid, by which 
the owner is deprived of her use, he might give 
notice of abandonment, and bring an action for a 
total loss. If he does, the underwriter must pay 
for a total loss, although the vessel be afterwards 
restored. If he does not give notice, and the vessel 
is restored, then the owner can only recover such 
damages as he has actually incurred, 
Amould's Marine Insurance, 1,071. 

Such a rule would have been inconvenient to both 
parties in this case. 

The owner, if he had waited, would have been 
liable to have the total loss converted into a partial 
loss. The underwriter would have been liable, after 
notice, to have a total loss fixed upon him. 

The intention of the parties by this clause was, to 
protect themselves from that, and to introduce the 
rule of foreign countries, 

3 Kent's Commentaries, 403 ; 
SmUh V. Robertson, 2 Dow, 474. 

The object was to bind the underwriter to pay for a 
total loss, after thirty days. We have a vested right 
to a total loss after thirty days. 

Mellish, Q.C., and Archibald, in support of the 
rule. 

The ship being in the possession of the a^ured at 
the time of action brought, can he recover for a 
total loss t The assured can only recover to the extent 
that he has been damnified. Is this rule altered by 
these words ? The contention on the other side would 
give no meaning to the words, ''without waiting for 
condemnation." 

An embargo is not of necessity a total loss, but a 
capture is. This was not a permanent embargo, 
Amould on Marine Insurance, s. 32. 

In 
Roieh V. Edie, 6 T. R. 418, 
the detention was long enough to show a total loss. 
A policy of insurance is a contract of indemnity. 
What 10 tiwn in this policy to alter that character ? 



HamUUm v. Mmdes, 2 Burr. 1198 ; 
BrotherUm v. Barbw, 5 M. &; S. 418. 

Erlk, C.J. — ^I am of opinion that plaintiff is 
entitled to recover for a total loss. There is no dis- 
pute as to how the law stood at the time the contract 
was made : and the parties must be taken to know the 
law as it existed at the time of the making of the con- 
tract. The question is, what construction the Court 
is to place upon these words : ** This insurance is only 
against such risks as are excluded by the clause war- 
ranted free from capture, seizure, or detention, or the 
consequence of any attempts thereof. To pay a total 
loss thirty days after receipt of official news of capture 
or embargo, without waiting for condemnation. '* This 
stipulation is perfectly clear. Thirty days after the 
receipt of news of the embargo having been laid on the 
ship, the assured had a vested right, and was entitled 
to claim for a total loss. Are we to alter these words 
because no construction can be placed on the four last 
words "without waiting for condemnation." There 
is no doubt an ambiguity about these four words, 
^ut it seems to me that this was a particular risk in 
the minds of the contracting parties, and that they were 
aware of the liabilities under which they would have 
been had not such a clause as this been introduced. 
This was not a mere temporary embaigo, but one of a 
permanent character, laid on in time of war. 

Byles, J. — I am of the same opinion. If the words 
** to pay a total loss, thirty days after receipt of offi- 
cial news of capture or embargo " had stood by them- 
selves it would have been perfectly clear that the 
assured could have recovered for a total loss. This is 
a policy of insurance against capture and embargo, 
and this engagement to pay for a total loss was clearly 
introduced for the benefit of the assured. 

Montague Smith, J.— I am of the same opinion. 
The Court are bound to give a meaning to these words. 
I am of opinion that the true construction to be placed 
upon this (flause would give a vested right to the 
assured to recover for a total loss in the event therein 
stated, and the event has happened. The plaintiffs 
are, therefore, entitled to recover for a total loss. 

Rule discharged. 
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FiGRIM V. KkATGHBTTLL. 



County Court — Concurrent Jurisdiction of 
Superior Courts — Dwelling of Defendant — 
9 <fe 10 Vict c, 95, 8. l2S--Costs. 



The defendant 
the other beyond, 
dwelling' At tlie 
Court, defendant 
fratn plaintiff; — 

Held, that tJie 
diction with the 



had two dwelling-places, one within, 

twenty miles from the plaiTitiff's 

time of action brought in the Superior 

actually dwelt more than tioenty miles 



Superior Court had concurrent juris* 
County Court within the meaning of 
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the 9 d: 10 VicL c 95, «. 128, and thcUifis plaintiff was 
entitled to his costs: vphMingtke deeisionitf this Court 
in Butler v, Ablewhite. 

£, T, Wittiams moved upon affidarits for a mle 
to show cause why the plaintiff should not recover 
the costs in this action, and that it he referred to the 
Master to tax the costs. The action was tried before 
the under-sheriff of Middlesex, pursuant to an order of 
Mr. Justice Willes, and a verdict found for the plain- 
tiff for 151. The action was brought by plaintiff who 
was defendants butler, for a wrongful dismissal. 
Plaintiff dwelt in Pimlica Defendant had both a 
dwelling-place in Chesham Place, situate less than 
twenty miles, and also one in Kent more than twenty 
miles from plaintiff. At the time of action brought 
defendant actually dwelt at his place in Kent. 

On the 5th of January, the day on which the writ 
was issued, defendant's attorney was served in London, 
and defendant was seen at Chesham Place. 

OfiJUh showed canse in the first instance. 

S. T, WtUiams in support of the rule. 
The following cases were cited, 

Butler V. AblewhiU, 28 L. J. C. P. 292 ; 
Bailey v. Bnjani, 1 El. & El. 840 ; 28 L. J. Q. B. 

86; 
Kerr v. Bayes, 29 L. J. Q. B. 71 ; 
MaodougaU v. Paterson^ 21 L. J. C. P. 29, per 

Maule, J. ; 
9 & It) Vict c. 95, B. 128. 

Erus, C. J.— If plaintiff had two dwelling-places, 
one situated more, and the other less, than twenty 
miles fh>m the defendant, and at the time of action 
brought, plaintiff actually dwelt at the former. It 
would be clear, and we should have no hesitation in 
holding iu that case^ that plaintiff might elect to sue 
defendant in the Superior Courts, and tibathe would be 
entitled to his costs under the statute of Gloucester. I 
cannot find any distinction on principle between the 
case of Butler v. A hlrtchite and the case where the de- 
fendant has two dwelling-places. But in this case the 
actual residence of the defendant at the time of action 
brought was in Kent, more than twenty miles from 
plaintiff. Though defendant was seen at his town 
residence on the 5th instant, it cannot be contended 
upon that, that he dwelt there within the meaning of 
the statute at the time the action was brought 
Defendant, on the contrary, actually dwelt more than 
twenty miles from plaintiff. Plaintiff, therefore, is 
entitled, under the 128th section of the 9 & 10 Vict. 
c. 95, to sue defendant in the Superior Court, and is 
entitled to his costs. 

Btueb, J.— I am of the same opinion. I remember 
the case of BuUer v. Ablewhite (loe. dL), where the 
point was fully considered and argued. That case 
proceeded on the literal construction of the Act The 
woEda in the statute are affirmative, not negativa : 



" where the plaintiff dwells more than twenty mil«i 
from the defendant " If issue were joined on tbe 
statement of plaintiff, '*I dwell more than twenty 
milea firom defendant," that issue would he in favour 
of the plaintiff 

Montague Smith, J., concurred. 

Rule discharged without oostL 



J 



Lynk r. Wtatt. 



C. P. 

29 April, 1865. 

Bankruptcy Act, 1861, «. 192'^ForfeUure of 
JM4 — UnreammMe Claute, 

A trust deed for the benefit of creditors under Ike 
192nd section of the Bankruptcy Act, 1861, omtaiMi 
the follouring clause : — ** That they the said partia 
hereto qf the Zrd part, [m., the persons ufhose noma 
and seals vfsre subscribed and affixed to the deed in the 
schedule thereunder written, being creditors of the scad 
debtor} shall not twr will at any tiine hsreaficr sue, 
arrest, aUaeh, Uike in execution, or otherunse vnpede 
or inetimber the said debtor on account of the said 
several debts, and that if any of them should doso,ooi^ 
trary to the intent and meaning of these presents, that 
then the said debtor, his heirs, executors, and adininif' 
trators shall be, and are, and is, hereby declared to he 
dearly acquitted, exoiurated^ and for ever discharged 
of and from cM actions, suits, debts and demands 
whatsoever of the creditor or creditors by whom they or 
he shall be so sued, arrested, attached, taken in cxceU' 
tion, or otherwise impeded or incumbered, and these 
presents may be pleaded in bar thereto eu ^eetually as 
a release under the hands and seals of such creditors 
respectively for that purpose might or could be: '*— 

Held, that such a clause by its terms was not binding 
on ntm-executing creditors. 

Semble, thai if the clause had applied aXso to fum- 
executing creditors, it would have been unreasonaJUs, 
and would have invalidated the deed. 

Declaration by indorsee against acceptor of three 
•everal bills of exchange, and upon accounts stated. 

Plea.— And for a plea to the whole of the declani" 
tion, the defendant says, that after the accruing of the 
said cause of action in the declaration mentioned, and 
after the 11th of October, 1861, and after the oom- 
mencement of this suit, and before the plaintiff declared 
therein, the defendant being a debtor unable to meet 
his engagements within the meaning of the Bank- 
ruptcy Act, 1861, a deed was made and entered into 
between the defendant of the first x^art, and certain 
parties trustees therein mentioned of the second part, 
and certain creditors of the defendant of the third 
part, relating to the defendant's debts and liabilities ; 
and his release therefrom, the same being a deed (jxe- 
cuted by tho said trustees, and by certain creditors of 
the defendant, and by the defendant being such debtor 
within the true intent and meaning of the Bankruptcy 
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Act, 1801 ; and which said deed withoat the sehednle 
thereunder written, was in the words and figures 
following, that is to say :~This indenture, made the 
29th of Febmary, 1864, between^ George Wyatt of 
Ko. 7, Lancaster Terrace, Hyde Park Gardens, in the 
comity of Middlesex, builder, hereinafter styled debtor 
of the first part ; Thomas Parker of liarylebone Road, 
in the connty of Middlesex, paper-stainer, WiDiam 
Hancock of 21, Moorgate Street, in the city of London, 
timber merchant, and Charles Riehardson of South 
Wharf Road, in the county of Middlesex, brick 
merchant, hereinafter styled trustees of tilxe second 
part; and the several other persons whose names 
and seals are hereunto subscribed and affixed in 
the sehednle hereunder written, being creditors of 
the said debtor in their own right, solely or in co- 
partnership with others of the third part Whereas 
the said debtor is indebted unto his creditors in 
diyers sums of money, and particularly unto the said 
sereral persons, parties hereto of the third part in tiie 
several sums of money set opposite their respective 
names, and being unable to pay all his creditors in 
full, he has agreed to execute the assignment here- 
inafter contained. Now this indenture witnesseth, 
that in consideration of the sum of 58, of lawful 
English money, by the said trustees paid unto the 
said debtor, at or before the execution hereof, the 
receipt whereof is hereby acknowledged, he the said 
debtor doth hereby grant, bargain, sell^ convey, 
assdga, transfer, and set 07er to the said trustees, 
their heirs, executors^ administrators, and assigns, all 
the freehold and leasehold estates wheresoever, and all 
and every the stock in trade, wares, merchandise, 
fixtures, household and other goods, chattels of every 
description, sum and sums of money, debts, due and 
owing, ready moneys and securities for money, books, 
papers, writings, and all other the real or pezsonal 
estate and effects whatsoever and wheresoever of htm 
the said debtor, except the wearing apparel of him- 
self and fiunily, and all the estate, right, title, in- 
terest, benefit, claim, and demand of the said debtor, 
of, in, to, or out of the same respectively, to have, 
hold, receive, and take the same, and all benefit 
thereof unto the said trustees, their heirs, executors, 
administrators, and assigns, upon trust, with all con- 
venient speed, absolutely to sell and dispose of all the 
said trust estate and effects, in their nature saleable, 
either by public auction or private contract, and either 
together in one lot or otherwise, for the best price or 
prices, and most money that can be obtained for the 
same with power to sell the same on credit to any I 
person or persons whomsoever, with or without seen- ! 
rity, aa they may think proper, and assign and convey I 
the same accordingly, and to collect and receive all 
the debts and sums of money due and owing to the I 
said debtor, and stand possessed of the money arising ' 
therefiwm and under these presents, upon the trust 
horefaiaAer mentioned ; and the said debtor doth , 



henbf ofdain, constitute, and appoint the said trus- 



tees, and survivors of them, his executors and admi- 
nistrators, to be the true and lawful attorneys or 
otherwise, to collect, and by legal proeeedings or 
otherwise to recover and receive all and every the 
debts, and other the premises, and to give receipts and 
discharges for the same, and for the principal moneys, 
or other the produce of the said trust estate, which to 
the application thereof, or amply as he the said debtor, 
his' executors, or administrators could do if personally 
present, with full power and authority to substitute 
one or more attorney or attorneys under them, with 
like or limited powers : And it is herebydeclazed, that 
the said trustees, their executors, or administrators^ 
shaU stand possessed of the money which shall arise or 
be received under these presents, in trust, after pay- 
ment and retention of aU cos^ charges, and expenses 
which shall hare be^ and may be incurred in or about 
the preparation of these presents, and the execution 
of the trusts and powers hereof to pay, divide, and 
distribute the residue of the said moneys unto and 
amongst all and every the creditors of the said debtor, 
their executors, administrators, and assigns respeo- 
tivdy in a rateable proportion, without any preference, 
and in ease of any surplus, to pay the same to the said 
debtor, his executors, administrators, or sMBgas: Pro- 
vided always, that the said trustees and trustee te the 
time beittg may, if they or he shall think fit, require 
any person claiming to be a creditor of the said debtor 
to prove his debt by statutory declaration or others 
wise, in such manner as ia required of the law of 
bankruptcy: Provided that, notwithstanding aay» 
thing hermn-eontained, any creditor, at the time of 
executing or assenting to these presents, having for 
his demand, or any part thereof^ any specific lien or 
security, or the suretysbip of any person, may assent 
to and execute these presents without prejudice there- 
to. And the said debtor doth hereby, for himself his 
heirs, executors, and administrators, covenant, promise, 
and agree to and with the said trustees, their exeonton 
and administrators, that he the said debtor shall and 
will, to the best of lus power, forthwith make and 
deliver a true and exact account, in writings of all his 
estate and effects, and aid and assist the said trustees 
in the management of the aflairs of the said trust 
estate, and shall not receive or intermeddle with any 
of the said estate, but confirm and allow all and what- 
soever the said trustees shall lawfUly do or cause to be 
done in or about the premises. And it is hereby agreed 
and declared, that it shall be lawful for the said 
trustees to employ the said debtor, or any other per- 
son or persons, in winding up the said trust estate 
and premises, and in collecting, getting in, and 
disposing of the same, or any part thereof and 
to allow to the said debtor, or any other person 
or persons out of tile said trust estate, moneys, and 
premises, such sum or sums as to tiie said trustees 
shall deem proper. And the said several persons par- 
ties hereto of the third part, in consideration of the 
premises, do hereby for themselves severally aqd 
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respectively, and for their Beveral and respective heirs, 
execntors, administrators, and partners, covenant and 
agree with and to the said debtor, his heirs, execntors, 
and assigns, that they the said parties hereto oC the 
third part shall not, nor will at any time hereafter, 
sue, arrest, attach, take in execution, or otherwise 
impede or incumber the said debtor in any manner on 
account of the said several debts ; and that if any of 
them should do so contrary to the intent and meaning 
of these presents, that then the said debtor, his heirs, 
executors, and administrators, shall be, and are, and 
is hereby declared to be clearly acquitted, exoneratedi 
and for ever discharged of and from all actions, suits, 
debts, and demands whatsoever of the creditor or 
creditors by whom they or he shall be so sued, arrested, 
attached, taken in execution, or otherwise impeded or 
incumbered, and these presents may be pleaded in bar 
thereto as effectually as a release under the hands and 
seals of such creditors respectively for that purpose 
might or could be. Provided always, and it is hereby 
agreed, that if it shall at any time hereafter appear 
that the said debtor has concealed any portion or 
portions of his estate and effects, or if he shall when 
required by the said trustees, their executors or admi- 
nistrators, refuse or neglect to deliver upon solemn de- 
claration such statement in writing of all his estate and 
effects as aforesaid, immediately thereupon avid from 
thenceforth the covenant on the part of the said several 
creditors not to sue him tho said debtor for the 
amount of their respective debts lastly hereinbefore 
contained, shall cease and be no longer binding. And 
it shall be lawful for the said several creditors to sue 
for the full amount of their respective debts, or for 
such parts thereof as they shall not actually have 
received by virtue of the trusts hereinbefore declared. 
Provided always that the said trustees shall be at 
liberty to make all fair and usual charges for all such 
matters and things as may be done by them relative 
to the said trust estate, and shall not be charged with 
or accountable for any moneys or effects other than such 
as shall actually come to their hands by virtue of these 
presents, nor with or for any loss or damage which 
may happen in or about the execution of the trust 
aforesaid without their wilful neglect or default — 
In witness whereof the said parties to these presents 
have hereunto set their hands and seals the day 
and year first before written. [Here follow the 
signatures.] And the defendant says that all 
conditions mentioned in the said Act in that be- 
half were observed, and all things were done and 
happened so as to render the said deed a valid deed 
within the Bankruptcy Act, 1861, and so as to render 
the same as valid, effectual, and binding on all the 
creditors of the defendant, including the plaintiff, as 
if he was a party to and had duly executed the same, 
and a majority in number representing three-fourths 
in value of the creditors of the defendant, whose debts 
respectively amounted to lOZ. and upwards, in writing 
assented to and approved of the said deed, and the 



said trustees appointed by said last-mentioned statute, 
is provided, and immediately on the execution of the 
said deed by the defendant, possession of all tho pro- 
perty comprised therein, of which the defendant could 
give or order possession, was given to the said trustees, 
and the said deed was within twenty-eight days from 
and after the execution thereof by the defendant duly 
registered in the Court of Bankruptcy, and notice of 
the filing and registration of the said deed was duly 
given as required by tho said statute, and a certificate 
of tho filing and registration of the said deed under the 
hands of the Chief Registrar and the seal of the Court 
of Bankruptcy was duly granted to the defendant. 
The said deed, and the said trustees appointed by the 
said deed, executed the same, and the execution of 
the same deed by the defendant was attested by an 
attorney, and within twenty-eight days after the 
execution of the said deed by the defendant the same 
was produced and left, having been first duly stamped 
at the office of the Chief Registrar in Bankraptcy, for 
the purpose of being registered, and together with the 
said deed^ there was delivered to the said Chief 
Registrar such affidavit and certificate as by the Bank- 
ruptcy Act, 1861, as in that behalf required, and such 
deed before registration bore sach, ordinary and ad 
valorem stamps as in the said last-mentioned statute 
is provided, and at the time of the execution 
of the said deed as aforesaid the plaintiff was a 
creditor of the defendant in respect of the claim 
herein pleaded to within the meaning of the Bank- 
ruptcy Act, 1861, and all things have been done and 
have happened to cause the said deed to be and enure, 
and the same was and is a release to the defendant of 
and from the said claim of the plaintiff in the intro- 
ductory part of this plea mentioned. 
Demurrer and joinder in demurrer. 

J, JBrown, Q.C., in support of demurrer. 

This is an action on certain bills of exchange ; de- 
fendant has pleaded a deed under section 192 of the 
Bankruptcy Act, 1861. The deed is executed by 
three parties, by the defendant on the 1st part ; by 
certain trustees on the 2nd part ; and by the several 
persons whose names and seals are affijced to the deed 
on the Srd part, that is to say by the executing cre- 
ditors. Now the parties of the Srd part covenant 
that they will not sue, arrest, attach, take in execu- 
tion, or incumber the defendant in any manner of 
account of their several debts, and that if any of them 
should do so, that then the defendant is declared 
thereby to be clearly acquitted, exonerated, and for ever 
discharged from all actions, suits, debts and demands 
of the creditor by whom he should be so sued, &c. 

The defendant says here is a deed binding on you, 
not as executing creditors, but as non-executing cre- 
ditors under the statute. To this there are two ob- 
jections — 

1st That the covenant not to sue is by its terms 
confined to executing creditors, for they are the parties 
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of the 3nl part There is clearly a diatinction drawn 
in the deed between schedoled and non-scheduled 
creditors, tiiat is between execating and non-executing 
creditors. In ' 

Legg y. Cheesebrough, 5 C. B. (n. s.) 741, 
in a similar deed under section 224 of the Bankruptcy 
Act of 1849, a clause by its tenns binding only on 
execating creditors was held to bind them only. See 
Macmught r. RusseU, 1 H. & N. 611. 
This very point has been decided by a Bankruptcy 
Comnussioner in the case of 

ExparU SmUh, 12 W. R. 692 ; 
the Commissioner holding that such a covenant did 
not bind the non-executing creditors, and that, there- 
fore, the deed was not unreasonable. 

A deed without a clause of release would obtain the 
bankrupt protection in the Court of Bankruptcy, but 
such a deed cannot be pleaded in bar to an action. 
See 

Eyre v. Arehffr, 4 N. R. 27 ; 16 C. B. (n. s.) 688 ; 

The IpeUnusPark Irm Ore Company v. PaUinson, 

3 N. R. 514 ; 2 H. & C. 829. 

To enable the defendant to plead the deed in bar it 

must extend to non-executing creditors, which the 

present deed does not. 

2ndly. If the clause does bind non-assenting cre- 
ditors, it is unreasonable. See 

Ikll V. King, 3 N. R. 436 ; 88 L. J. Ex. 47 ; 

2 H.'& C. 84 ; 
ffidMn V. Barclay, 3 H. & C. 361 ; 4 If. R. 341. 
In the former case the deed was held void, becaxise 
the clause was tmreasonable as binding non-executing 
creditors ; in the latter the deed was held good, because 
the clause did not bind non-executing creditors, and 
was, therefore, not unreasonable. A release clause of 
this nature is unreasonable-— 

1st Because a creditor cannot under it try the 
validity of a deed without forfeiting his debt 

2ndly. Because it puts scheduled and non-scheduled 
creditors on an inequality— the latter being called on 
to prove their debts, whilst the former are not 

Sykes in support of demurrer. 
Section 192 is inoperative if a deed of this kind is 
not valid. But such a deed is valid. See 

Clapham v. Atkinsm, 4 N. R. 379 ; 38 L. J. 
Q. B. 81 ; 4 B. & S. 722. 
In the present deed there is no distinction between 
executing and non-executing creditors. 

Wells V. Bacon, 4 N. R 99 ; 38 L. J. Q. B. 204 ; 
10 L. T. 411. 
The case of 

Legg v. Cheesebrough, 6 C. B. (N. s.) 741 ; 28 
L. J. C. P. 209, 
was decided, on the ground of the intention, as 
gathered from the whole deed. 

Maaiaughi v. Russell, 1 H. & K. 611 ; 26 L. J. 
Ex.192, 
was so oonstraed in order to make the deed good. A 



deed is good if it makes no distinction between execut- 
ing and non-executing creditors, 

SpUzer V. Chaffers, 14 C. B. (n. s.) 686. 
In 
OardntT v. CJuipman, 8 C. B. (n. 8.) 317, 
there was a forfeiture of the debt, in this case there is 
no forfeiture, but simply the right of action is taken 
away. 
In support of plea were also cited, 
Garrod v. Simpson, 3 H. & N. 395. 

Brown Q»C.,in reply. 

Erle, C.J. — ^The question raised upon this demurrer 
is, whether the deed pleaded to the further mainte- 
nance of the action is a valid deed under section 192 
of the Bankruptcy Act, 1861, the plaintiff being a 
non-executing creditor. It is clear that under section 
192, a deed may be valid to bring the case within the 
Bankruptcy laws, without a clause of release ; and 
that the Bankruptcy Court would give protection to 
the debtor under such a deed,^^e v. Archer; but when 
the deed is without a release or a covenant not to sue, 
it cannot be pleaded in bar to an action. In this case, 
there is a clause of release, or a covenant not to sue, 
and if it were simply a release or a covenant not to 
sue, I consider that the deed would have been a valid 
bar to the actioiL I take SpOzer v. Chaffers, and 
Hidson v. Barclay, to affirm the proposition that a 
deed with a release or a' covenant not to sue will be a 
valid deed, and may be pleaded in bar to an action ; but 
that if the clause goes beyond and creates a forfeiture 
of the debt in case anybody does sue, that then such 
a clause is void against non-executing creditors. I am 
of opinion that the present deed is open to htat objec- 
tion ; for the words are, "they the said parties hereto 
of the third part shall not, Aor will at any time here- 
after, sue, arrest, attach, take in execution, or other- 
wise incumber the said debtor," and that if they should 
do so, "then the said debtor shoiild be declared 
clearly acquitted, exonerated, and for ever discharged 
of and from all actions, suits, debts, and demands of 
the creditor by whom he shall be so sued." Now, I 
say that no one can read these words without coming 
to the conclusion, that if any creditor bound by the 
deed sued, he would forfeit his debt. If so, the defen- 
dant is in this dilemma : if all the non-assenting 
creditors are brought within this clause of the deed 
by virtue of the statutory execution, then the deed 
would be in pari jure with DeU v. King, in which 
case it was held that a clause, by its terms creating 
a forfeiture of the debt, if any creditor, executing 
or non-executing, should sue, was void, as being 
unreasonable ; and I agree with Mr. Brown, that 
it is very unreasonable that a non-executing cre- 
ditor, wishing to enforce his right according to law, 
should forfeit his debt, just because a majority of the 
creditors chose to make such a covenant We are 
desirous to construe the deed a valid one, according 
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to tbe case of Zegg y. Che$9ebnnt§hf when the 
clause, which did not in terms hind the non-exe- 
cuting creditoTS, was held not to bind them in spite 
of the words of section 224 of the Bankruptcy Act 
of 1849, which says that every such deed shall be 
as effectual and obligatory on all the creditors who 
shall not hare signed, " as if they had actually signed 
the same." Now it is perfectly clear that a deed con- 
taining a clause of release, with a proviso for forfeiture 
of the debt in case of creditors siung, may be valid, 
provided that the clause is limited only to act against 
creditors who choose to execute. Le^g v. Cheestbraugh 
(loc. cU.) stands on the ground that a deed is not 
avoided by an extraneous clause in its terms binding 
on executing creditors only, and not binding on non- 
executing creditors. In the present deed, however, 
there is maintained a marked distinction between 
executing and non-executing creditors. The release 
in its terms binds only the patties of the third part ; 
that is to say, creditors who have executed. Now 
those parties may, if they like, come in and execute 
a deed containing a release in that form ; but if the 
statute brings the non-executing creditors within the 
clause, then it is unreasonable. I need not say that the 
distinction between executing and non-executing credi- 
tors is not so clear here as it was in the case of Legg v. 
Qheesebrough {Joe, dtX for in that case the words 
were, any creditor who has ''actually executed.** In 
the present case it is perfectly clear that defendant 
is in this dilemma, that if the clause of release is not 
binding on non-executing creditors, then it is not 
binding on the plaintiff, and then, according to Ejfre 
T. ArduT, the deed cannot be pleaded in bar to 
the action ; but if the clause of release is binding 
on non-executing creditors, then the deed is void, 
as being unreasonable, and cannot be pleaded in 
bar to this action. Our judgment must be for the 
plaintiff. 



Byubs, J. — ^I am of the same opinion. On the face 
of the plea it appears that the deed contained a cove- 
nant on the part of the executing creditors that 
they, the said parties of the third part, should not 
sue, arrest, attach, or take in execution the debtor, 
and that if any of them should do so, then the debtor 
should be dedared discharged fxaoL the debt of the 
suing creditor." Now, if the statute makes this cove- ! 
nant binding on non-executing creditors, it is a very | 
unreasonable covenant as to non-executing creditors ; ' 
for although they may not have the least notion that 
there exists such a deed, yet the moment they issue ' 
the writ it is brought up against them. DtU v. King i 
shows the unreasonableness of such a covenant. The ' 
only distinction between that case and the present is, I 
that the covenant here in terms is only to act against 
executing creditors. Without the help of the Bank- i 
ruptcy Act, there is no release binding on plain- , 
tiff ; and if by the help of the Act the plaintiff is 
to be bound as if he had executed, then the clause of 



release is unreasonable. DtU v. King^ as far as it 
relates to this point, is upheld by the Exchequer 
Chamber. 

Montague Smith, J.— I am of the same opiaiou. 
According to Legg v. Chetatbtfmgk^ if the plaintiff has 
not executed, the deed has no operation as a release 
as against him. DefSmdant here must contend that 
the clause of release binds non-executing creditors \ty 
virtue of the statute ; if so, is such a clause reason- 
able ? No. The cases clearly show that such a clsose 
is unreasonable, for it provides not only for a release, 
or a covenant not to sue, but also for a forfeiture of the 
debt in ease of action. 

Judgment for pUitUif, 



on ?' ^' ^.r I The QuKEf v. Dakt. 
29 April, 1865. J 

Cbnun— Eble, C.J., Cuaniocll, B., Bulckbusk, 
Hellob, and Moittaoxte Smith, JJ. 

CvIpaUe Negligence — Dangerous Animal-^ 
Proximity to Pvhlic Footpath, 

On a trial for manslaughier it wcu proi9ed that ike 
priMMT had knowingly turned a vieioae hone on to a 
common, across which there was a pvblic wmnelosed foct- 
path, A ehUd was on or near thefootptUh when U wis 
killed by a kick from the horse. The jwry found thai 
the prisoner was guilty of eulpaiU negligence, and that 
the death was caused by such culpable negUgence, but 
Aeyeonid not say whether ike Mid was en or only near 
^ path at Ae time. -^ 

Held, Aat & was not neesseary to a conviction that 
(he ehOd should have bem aeUiaUy on the path. 

Barnes v. Ward, folUnoed, 

The prisoner was tried before Montague Smith, J., 
at the last assizes for Cambridge, and convicted of 
manslaughter, subject to a case, which was to the 
following effect : — 

The deceased, a child of about eight years of age, 
was killed by a kick from a horse belonging to the 
prisoner. It was proved that the horse was a dan- 
gerous animal, and that the prisoner, knowing that it 
was so, had turned it out on to a common belonging 
to the Corporation of Cambridge, on which he had a 
right to turn out cattle, and which was traversed by 
an uninolose^ footpath, which the public had a right 
to use. There was evidence that, at the time of the 
accident, the child was either on or near the path^ but 
whether on or not the witness could not say. 
, The jury found that the prisoner was guilty of cul- 
pable negligence in putting the horse on the common. 
and that such culpable negligence caused the death of 
the child, but could not find the fact of the child 
being on or off the path either way. The point re- 
served was, whether the fact of the child being on or 
off the path was material. In other words, tho qucs- 
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tion was, whether tha Judge would have li^b^j told the risk of aeckientally deviating from the road.'* So 

the jarjr that unless they were satisfied that the child it is here. 

was on the path, they ought to acquit the prisoofir. { I entirely differ from Mr. Naylor, in his contention, 



Naylor for the prisoner. I 

In faroar of innocence, it must be taken, that the 
child was off the path. If it was an inch off, it was 
a trespasser. The prisoner only put a ridous horse ' 
on his own dose, which he had a right to do. ' 

If the path ought to have been fenced, it was for . 
the owners, the Corporation of Cambridge, to do that ' 

The jvisoner only had the right to put a horse on the negligence^on the part of titwpriaona- 
oommon. 



that the parties, who gare the right of way, were 
bound to fence it. 

Our decision turns on the danger of turning out 
dangerous animals near the road. There is a distinc- 
tion shown by the cases, where pozaona trespass far 
fix>m the road. 

It is unnecessary to go into the question of oontri* 
butory negligence. The facts here show colpablfi 



[CflANSEU^ B.—Culpable negjligenee is found. 
The only question is, whether that Todiet is ci^t down 
by the inability of the jury to find whether the child 
WIS on the path or not] 

[Blackbuiu^, J.— Even if the Corporation of Cazn- 
l)ndgewere goilty too, that does not exonacate the 
prisoner.] 

The right of the public is limited to the breadth 
of the path. There was contributoiy negligence 
here. 

[Blackbubk, J. — It is not to be held in criminal 
cases, that the x)er8on killed, being himself somewhat 
to blame, exonerates the prisoner.] 

[Mellob, J., referred to 
He^na v, SwincUdl, 2 C. & E. 230, 
on that point-]- 

(The Coitrt referred to 
Barnes t. Ward, 9 C. B. 392, 
^ explained by 

HardeasUe t. TTie South Yorkshire Railway Com^ 
pany^ 28 L. J. £xch. 139.] 

Hedted, 
EounaOlr, Smyth, Bart., 29 L. J. C. P. 208. 

[Mellob, J. — Is there not a distinction between 
cattle, whicli may rove all over the common^ and a 
pit in a fixed place ? ] 

Marhby {Witt with him) for the Crown, were not 
called upon. 

Ebix, CJ. — This conviction must be affirmed. 
The defendant turned on to a common, with a public 
footpatii across it, a very dangerous animal. It is 
foand by the jury that he was guilty of culpable neg- 
ligence, and that the death of the deceased child was 
caused by that culpable negligence. This would in 
general be suffident to support a conviction for man- 
sUnghter. But Mr. Naylor*8 main point is, that the 
child, for the purpose of the argument, must be taken 
not to have been on the path at the time. The words 
oi the witness were " on or near, but whether on or 
not, I can*t say." We take it for the purpose of the 
argument that the child was not on, but near. Still 



CHAimxLi^ B.— I am ol tha same opinion. Then 
waa ample evidenee for a oaiiTictioii, and tha Judge 
was not bound to tall tho jniy, thaitthey must, before 
convielin& ha latiaiM that tha child waa on the 
path. 

BLACKBtniN, J. — I am of the same opinion. The 
child was using the path, but it is uncertain whether 
it waa on it, or only veij near it. Bamet y. Ward 
{loe. cU.) shows, that what makes it dangerous to use a 
path is a nuisance. Perhaps this would extend to 
dangers far from the path, but certainly it includes 
dangers so close as this. 

Mellob, J. — I am of the same opinion. I agree 
with Barnes v. Ward {loe. cU.), There may be a 
difference between a roaming animal and a stationary 
pit at some distance from the road. £ven if the child 
had been aome way from the pathway, I incline to 
think there should have been a conviction. But cer- 
tainly the conviction is sustained here. 

MoMTAons Smith, J.— I agree. I reserved the 
point from my recollection of Hounsell y. Smyth, Bart., 
cited in the argument Bat that case was different, 
as the pit there was at some distance from the road. 

Conviction affirmed. 

n. ?' ^' ?;.r \ Thk Queen v. Joyce. 
29 April, 1865. l 

Coram— £rle, C.J., Chaknbll, B., Blaorbubk, 
Mellob, and Montague Smith, JJ. 

Forgery ^^^ Undertaking for the Payment of 
Money''— What Amounts to — 2i d: 25 Vict, 
c. 98, «. 23. 

A letter guaranteeing certain persons against any 
loss,^ costs, charges, or expenses whatever which they 
may incur by reason of J,*s culpable negligence or dis- 
honesty in a sittuUion to the extent of 20^ sterling, is 
an ** undertaking for the paytnent of money '* within 
24 <fe 25 Via, c. 98, s. 23. 

The prisoner was tried at Manchester before Hind- 



thedeSendant on^^t to be responsible. It is not a march, Q.C., on an indictment charging him with 
ground of aeqnittal, that the child had strayed. In forging or uttering a certain document, set out below, 
Bonus r. Ward, the defendant was held ** guilty of ■ —and was convicted of uttering, subject to the 
a pnblie tttenoe, even though the danger consisted in : opinion of this Court, whether the document in qncs- 
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tion amounted to an ''ondeitakiiig for the payment 
of money" within the meaning of statute 24 & 26 
Vict, c 98, 8. 23. 
The document was as follows : 

'*To the Directors of the British Prudential 
Assurance Company. 
"85, Ludgate Hill, London, E.C. 
"In consideration of your appointing Mr. Patrick 
Joyce, of 8, Rochley Street, Pendleton, as agent for 
your company, I do hereby guarantee you against any 
loss, costs, charges, or expenses whatever which you 
may incur by reason of his culpable negligence or 
dishonesty in such situation to the extent of 201, 
sterling; and I do hereby undertake that this gua- 
rantee shall be in force as long as the said Mr. Patrick 
Joyce is in your employment, and in whateyer capacity 
he may be engaged, and you are quite at liberty to 
alter and vaiy his duties and emoluments from time 
to time without giving us notice, 

(Signature) " Ghsistofher MoGomriLL. 
(Witness) "John Noonan. 

" Dated this 26th day of July, 1864." 



The prisoner was unrepresented. 

ffolker for the Crown. 

This is an undertaking for the payment of money 
on a contingency. 

[Blackbttkn, J.— Is not the 201, only the limit to 
the extent of the liability ? ] 

lUgina v. Bead, 2 Moo. C. C. 62 ; 8 C. & P. 628. 

The only difference is, that there the specified sum 
comes first, 

Begina v. 8Ume, 2 C. & Kir. 864. 

[BuLCKBUBN, J. — This difference may be made: 
one is an engagement to indemnify against a debt. 
The other is an engagement to indemnify against loss 
by a breach of duty.] 

Against Apecumary loss by a breach of duty. 

Erle, C. J. — ^This is a promise to pay on a contin- 
gency. The cases cited are veiy much the same. 
I see no distinction, and the conviction must be 
amimed. 

The rest of the Court ooncurred. 

ConvieUon <nfimud. 
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EQUITY. 



-•-«• 



IfPrd Chancellor, 

6 May, 1865. 



Re The Sheffibld and 
Hallamshibe ANCiEirr 
Obder of Foresters* 
Co-operative Society 
(Limited). 

Fountain's Case. 



Winding Up — Contributory, — Indudrial and 
Provident Society^25 & 26 Vict c. 87, ss. 
17, 20—20 <fc 26 Vict c. 89, «. 74, 194. 

A society toas formed in 1861, under the Acts then in 
force for the regulation of industrial and provident 
societies, and carried on business as a company with 
unlimiied liability till March^ 1863, when it was regis- 
Urtd, under 25 dt 26 Vict. e. 87, with limited liability; 
and it was siibsequenily ordered to be wound up .— 

Held, that persons who had been members of the 
society before its licthilUy was limited, but whose shares 
were fully paid up, could not be made contributories in 
rtspeet of debts incurred previous to the registration. 

Section 194 of the Companies Act, 1862, has no 
application to a ease of pure contribution between the 
memUrs of a company, whose liabilUy, later se, must 
bi wholly regulated by the contract of partnership. 

This society was formed in April, 1861, and was for 
some time carried on as a society with unlimited 
liability ouder the Acts then in force for the regula- 
tion of industrial and proWdent societies. 

In March, 1863, it was registered as a Umited com- 
pany under the Industrial and Provident Societies Act, 
1862; and subsequently an order was made, under 
section 17 of that Act, for winding up the company 
in the District County Court. 

Fountain had been a member of the company while 
the liability was unlimited, but hii shares were folly 
paid up, and he had also oeased to be a member for 
upwards of one year prior to the commencement of the 
winding up. It was, nevertheless, sought to place his 
name on the list of oontributories, on the ground that 
he was hable for all debts eontracted previously to the 
registration of the company under the Aot of 1862. 
The County Court Judge declined to put his name on 
the list ; and this was an appeal from his decision. 

^u£e, for the appellant, the official liquidator. 

If Fountain cannot be placed on the list of contribu- 
tories, persons who were members of this society 
vhile its liability was unlimited, will be released from 
all liabilities whatsoever. Under the old law judg- 
ment might be recovered in an action againstjthe trus- 
Vou VI, 



tees of the society, and then the individual members 
might be proceeded agaiust on a scire facias, 

Myers v. Hansom, 29 L, J. Q. B. 217 ; 
but since the passing of the Act 25 k 26 Vict. c. 87, 
it has been held that no action will Ue against the 
trustees, 

Toutai V. Douglas, 83 L. J. Q. B. 66. 
It cannot have been the intention of the Legislature 
that the liabilities of members of a company with un- 
limited liability should be extinguished by simply 
registering the company as limited. 

Section 17 of the Industrial and Provident Societies 
Act of 1862, enacts that a society may be wound up 
under the provisions of any Act for the time being in 
force for the winding up of companies, and that the 
provisions of such Act with respect to winding up 
shall apply to the society. Under this provision, it 
must be held that sections 74 and 194 of the Com- 
panies Act, 1862, are incorporated in the former Act, 
and by the latter section the liability of any company 
incurred previous to registration is to be unaffected by 
the Act, and thus the Court has authority to make 
calls for debts incurred previous to the registration 
with unlimited liability, as in 

Xe The Plumstead, dx., Waterworks Company, 
2 De G. F. & J. 20 ; 

ExparU Stevenson, 1 N. B. 145 ; 

Oanutt Moschj, dec, Co. v. Sutton, 5 N. R. 836. 

Eldcrton, for the alleged contributory, was not 
called upon. 

The Lord Chancellor said : He could not ac- 
cede to the application. Ue was asked to make an 
order for contribution as between the members of a 
company. In making such an order ho must take the 
company as he found it, — viz., a company with limited 
liability. The shaieholders were, therefore, not liable 
to contribute beyond the amount of their shares, and, 
as Fountain's shares were fully paid up, he could 
not be placed on the list of contributories. 

It was said, that the Comjianies Act, 1862, was in- 
corporated into the Industrial and Provident Societies 
Act of the same year, under which these proceedings 
were taken ; that, therefore, section 74, which defined 
the meaning of contributory, was Incorporated. If so, 
the words "under this Act*' in that section must 
also be incorporated, and a contributory would mean 
a i)erson liable to contribute as between himself and 
the other members of a limited company. 

It was said, however, that this definition was 
qualified by section 194. But that section had no 
application to a case of pure contribution. The ques- 
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tion, what persons were contributories, must be deter- 
mined according to the contract of partnership, and 
that contract, in the present case, excluded all liability 
when the shares were fully paid up. 

It was unnecessar}% on this occasion, to determine 
what the rights of creditors might be ; all that his 
Lordship had to decide was, whether members of a 
company who, on the principle of limited liability, 
could not bo made to contribute, could be made to do 
80 in respect of the claims of external creditors, per- 
sons not parties to this proceeding, and it was clear 
that they could not be made to contribute, because 
contribution was founded on the contract of partner- 
ship, and that contract, in this case, excluded 
liability. 

It might bo that there was a failure of justice, 
because no machinery had been provided to enable 
the creditors to get at a company which had been 
transmuted into one with limited liability, but his 
Lordship could not add to the enactments of the Legis- 
lature. The subject of the winding-up order was a 
limited company, and it must be wound up as such. 

Minute, — Application refused, with costs to be paid 
out of the assets of the company. 



Walford 17. Gray. 



Lord Chancellor. 

26 Aprii^ 10 May, 1865. 

In this case, reported in the Court below, 5 N. R. 
235, his Lordship came to the conclusion that there ' 
was an agreement binding on Mr. Gray not to execute , 
the power of appointment, so as to exclude Mrs. Wal- I 
ford from her one-third, and dismissed the appeal with 
costs. 



Lords Justices. | combe r. Hughes. 
2 May, 1865. ) 

Will, Construction— Tliellusson Act— 3d d& 40 
Geo. 3, c. 98— Coafe. 

Wliere a will eontaiTud a gift of a share of property 
to testator^ s daughter, and aflenoards provided that the 
income of the daughier*8 share shmdd he accumulated 
during her husband's lifetime^ and then contained 
trusts of the share, which in terms only dealt with it 
after the death of the husband : — 

Held, that the daughter was entitled — during the 
joint lives of herself and her husband, after the expira- 
tion of twenty-one years from the testalot^s death — to 
the income of the original share and of the capital fund, 
arising from the accumulation during the twenty-one 
years. 

The costs of the suit were directed to he paid out of the 
fund not in dispute. 

The testator in this cause by his will gave certain 
property to trustees upon trust for sale ; and to stand 
possessed of the proceeds thereof upon trust for the 



testator's two sons, Arthur Quin Hopper and Harman 
Baillie Hopper, and his daughter, Eleanor Hughes, the 
wife of Captain Henry Philip Hughes ; and to divide 
and x>ay oyer the same to and among them, in 
such shares and proportions, and in such manner, 
that the shares and proportions of A. Q. Hopper 
and £. Hughes should be less than the share of 
H. B. Hopper by the sum of 20,000 sicca rupees,— 
which he had then already settled upon each of them, 
A. Q. Hopper and £. Hughes. And the testator 
directed that the shares or proportions of A. Q. Hopper 
and H. B. Hopper in the residue should be paid 
to them, as soon as conveniently might be after the 
same should be got in and recovered, for their owa 
respective use and benefit, to be divided among 
them share and share alike ; and to be paid over to 
them respectively, in the same manner as thereinbefore 
directed with respect to their original shares ; and with 
respect to the share of his daughter, Eleanor Hughes, 
he directed that it should not be paid to her, bat 
that a sufficient portion of his Government securities, 
then deposited in the General Treasury at Calcutta. 
should be retained, and not sold by his executrix and 
executors, as might be equal to her share of the residue, 
and that it might be allowed to accumulate, with the 
growing interest continually added thereto, daring 
the lifetime of her husband. Captain H. P. Hughes, 
and upon the death of her husband, should there 
be any child or children living, that the property 
should be secured for their benefit and that of their 
mother; but should .there be no child or children 
living, then the share of his daughter might be, by 
his executrix and executors, paid to her for her own 
uso and benefit; but, provided that his daughter 
should depart this life before her share or propor- 
tion in the residue should become payable, then the 
testator directed that his executrix and executors 
should stand possessed thereof for his two sons, A. 
Q. Hopper and H. B. Hopper, equally to be divided 
among them and their respective heirs^ executors, 
administrators, and assigns. 

The bill was filed at the expiration of twenty-one 
years after the testator's death, to determine who was 
then entitled to the income. 

The defendant, Mrs. Hughes, claimed it under the 
gift to her. 

The defendants, the sons of the testator, claimed it 
as undisposed of by the will, regard being had to the 
Thellusson Act (39 & 40 Geo. 3, c. 98). 

The decree of the Master of the Rolls, dated the 8th 
of February, 1865, gave the income to Mrs. Hughes, 
from the expiration of the period of twenty-one yea 
after the testator's death until the death of Captain 
Hughes. . 

From this decree the sons of tlie testator and uis 
next of kin appealed. 

Sclwyn, 0.0., unii Russell, for the appellant** con- 
tended that the effect of the statute was merely to 
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down the period of accamnlation, and that there 'Was 
no gift of the income between the expiration of the 
twenty-one years and the death of the husband of Mrs. 
Haghes. They cited. 

Green v. Oascoyne, 5 N. R. 225 ; 

Tudor's R. P. L. C. 395. 
They also contended that the costs should be paid 
oat of the accnmaUted income and the subsequent 
income in proportion to their calculated values, 

Elboma y. Goode, 14 Sim. 179. 

Hobhouse, Q.C., and Cotton, for Captain and Mrs. 
Hughes, contended, 

1st That there was a clear gift to Mrs. Hughes 
which would include everything not specially disposed 
of by the subsequent limitations, 

Lusscnce v. Tienuy, 1 M. & G. 551 ; 
Hulme y. ffulme, 9 Sim. 644. 
2Dd The order made by the Master of the Rolls as 
to costs, viz., that they should be paid out of the 
accumulated income, was right, 
Lasscnoe v. Tiemey (loc. cU.), 

BaggaUay, Q.C., and NaXder, for the trustees. 



Sdicyn, Q.C., in reply, cited, 
Gompcrtz v. Gompertz, 2 Ph. 109. 

Knight Bruce, L. J., said : The will must be read 
as if instead of the period of accumulation actually 
there, the words " twenty-one years after my death " 
were inserted. This being done, he thought that the 
will gave the income of the daughter's share, including 
llie income derived from the accumulations, from the 
expiration of the twenty-one years, to the daughter. 
As to the costs, they ought to be paid out of the fund 
not in dispute, that being the only just manner of 
paying them. 

TiTRXEB, L.J., sud : This was an absolute gift 
followed by a series of limitations modifying it. He 
thought that so far as these limitations did not extend 
to diminish the gift, it remained in force. Now, as to 
the direction for accumulation, it was to be read as if 
merely for twenty-one years ; and as the limitations 
only arose when the husband should have died, that 
part of the property, which the statute said could not 
be accumulated according to the will, must be included 
in the previous gift. 

^tRt£^.— Declare that, according to the true con- 
struction of the will, and regard being had to the pro- 
visions of the statute, the defendant, K Hughes, is 
entitled to the income which has accrued since the 
expiration of twenty-one years from the testator's 
death, and which shall accrue during the joint lives of 
herself and her husband from the third share of the 
residue directed by the will to be accumulated, and of 
the accumulated income during the twenty-one years. 
Costs of the suit out of the accumulated income. 



Greenfield v. Edwards. 



Iiords Justices. 
6, 6, 8 Mat, 1865. 

In this case, reported in the Court below, 5 N. R. 
236, their Lordships were of opinion, on the evidence, 
that when the mortgage deed was executed the plaintiff 
was aware of the true state of facts with regard to the 
alleged advance of 3,400Z., and that the defendant 
Edwards had no notice of the alleged fraud practised on 
the plaintiff by "Williams. Their Lordships dismissed 
the bill as against Edwards, but without costs. 



GalLoway 17. The Mayor, 
Commonalty and Citizens 
OF THE City of London. 



Lords Justioes. 

22, 27 March, 

28, 29 April, 

1, 2, 9 May, 1865. 

Holbom Valley Improvement Act, 1864 — Im- 
proper Agreem^ent — Sanction of Legislature. 

Where an agreement for the sale of lands entered into 
between a corporation and a railway company four 
days be/ore the Act was passed, atUhorising the corpora- 
tion to purchase and resell the lands, was held by the 
Court to be improper, and afterwards (he corporation 
obtained another Act, in the schedule of which were found 
the same lands, and which contained a clause referring to 
the agreejnent, and providing (hat *^ nothing in this Act 
shall prejudice or affect the rights of that company under 
the said agreement ** ; — 

Held, (hai the Legislature luid so sanctioned the 
agreement, that it must be upheld, and a bill to restrain 
the corporation from compulsorily buying the lands ^ for 
the purpose of carrying out the agreement^ was dismissed. 

This was an appeal from an order of the Master of 
the Rolls, dismissing the plaintiff's bill with costs, 
reported, 5 N. R. 855. 

The object of the suit was similar to one previously 
instituted between the same parties (reported, 4 N. R. 
77, 422), viz., to restrain the defendants from taking 
the plaintiff's property under their compulsory powers 
given to them by Act of Parliament. 

Since the hearing in the Court below, The Metro- 
politan Railway Company had been, by order of the 
Lords Justices, added as defendants. 

The facts of the case, and the material sections of 
the various Acts of Parliament, are stated in the 
reports of the former suit before Wood, V.-C, and the 
Lords Justices^ and of this suit before the Master of 
the Rolls. 

RoU, Q.C., Selwyn, Q.C., and BagsJuiwe, for the 
plaintiff contended, that the 37th clause of the Act of 
1864, was not intended to, and did not increase, the 
powers of the corporation to take land and deal with 
it. Its effect was merely that if, under the other 
powers of that Act, the corporation should take any 
of the land, the subject of the agreement entered into 
in June, 1862, with the railway company, the right of 
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the railway company under the agreement should be 
preserved. Now the corporation could siot, lender those 
powers, compulsorily take lands for the purpose of 
selling them again in fee to a purchaser already deter- 
mined upon, for two reasons, first, because such a 
mode would be no exercise of the discretion which 
they were to exercise ; secondly, because they had 
no power to sell any land iu fee, the manner of dis- 
posing of surplus lands being prescribed by the Model 
Act of IS 47, viz., to grant building leases, and after- 
wards to sell the ground rent^. Hence, the corpora- 
tion having no power to take compulsorily the plain- 
tiff's land for the purpose which they had in view, 
oi^ht to be restrained from doing so. 

The Attomey-Geiieral, Jessd, Q-C.^ and Bristoice^ 
for the Metropolitan Railway Company, argued as 
follows : 

Ist. The railway company were entitled to buy 
the plaintiff's land. 

2nd. They had powers of compulsorily taking it at 
the time the agreement was entered into, and would 
have done so, had it not been for that agreement. 

8rd. The later Acts for the Metropolitan Railway 
and the Holborn Valley Improvement Act were con- 
sidered together by the Legislature, and were part of 
one scheme of improvement for the benefit of the 
public; and as it was absolutely essential for the 
railway company to have the plaintiff's land, the 37th 
clause was introduced into the Holborn Valley Im- 
provement Act for that purpose. 

Sir Hugh Cairns, Q.C, and Swanston^ for the 
corporation, contended that the corporation had, 
under the Holborn Valley Improvement Act, power 
to carry out the agreement which was thereby ex- 
pressly sanctioned. 

Roll, Q.C.y in reply. 

Knight Bruce, L.J., said : He thought that the 
37th clause of the Holborn Valley Imi)rovement 
Act, 1864, entirely removed the ol^eotion which had 
been considered by the Court to aifeot the agreement 
of June, 1862, and that the Legislature. had recognised 
the validity of that agreement The words, *' Nothing 
in this Act contained shaU prejudice the rights of that 
company, under the said agreement/' seemed to esta- 
blish the fact of there being such rights. On the ground 
of this 37th clauae, therefore, he thought that the plain- 
tifi"8 case failed, and that the bill ought to be dismi^d, 
but without costs. 

TirHNEH, L.J., said: It was unnecessary for him 
to express any opinion, as his learned Brother agreed 
with the Master of the Rolls ; but he could not entirely 
agree with the construction put upo|i the clause in 
question. 

Minute.— 'Bill dismissed without costs. Ko costs 
of appeal. 



"Master of the fioUs. | Gilbbrtbok v. 
8, 4 Mat, 1865. i Gilbertson. 

Willy Construction — Cltarge of Debts on tli^Real 
Estate — Exoneration of the Personal Estate, 

A testator bequeathed his personal estate to Ms icife 
absolutely; and he devised his real estate to a trusta 
for saUy and, out of the produce, to pay hisfumral and 
testamentary expenses and debts, and to invest the resi- 
due, and to pay the income thereof to his wife for her 
life ; with remainder over : — 

Held, that the widow was entitled to the persona^ 
esteUe exonerated from the debts : and thai they were 
primarily charged on the real estate. 

This was a special case. The facts were as follows - 

Isaac Gilbertson made his will, dated the 25tb day 
of April, 1858, and thereby bequeathed all his lease- 
hold house, called Eryl Arau, and all other leasehold 
premises which were or should be holden by him, and 
all other his personal property over which he had a dis- 
posing power, except his silver plate, to his wife Anne 
Catherine Gilbertson absolutely ; and he bequeathed 
such plate to his wife for her life, and after her de- 
cease he bequeathed the same to his nephew Richard 
Gilbertson. The testator devised all his real estate 
(except estates vested in him upon trust) unto his 
brother Lewis Gilbertson, his heirs, executors, and 
administrators upon trust, that he or they should, as 
soon as conveniently might be, sell the same ; and 
the testator declared that his brother Lewis Gilbert- 
son, and his heirs, executors, and administratoK 
should, by and out of the moneys to arise by the sale 
of his real estate, pay his funeral and testamentary 
expenses and debts, and should invest the resida>} 
of such moneys in his or their name or names, 
and pay the annual income of the trust-funds to 
his wife for her life, and, after her decease, to his 
sistera with the benefit of survivorship ; and, after the 
decease of the survivor, the trustees were to hold the 
trust-fund in trust for the children of the testator's 
brother and sisters. 

The testator died on the 22nd day of March, 1864. 
The executors named in the will of the testator, 
having denounced probate, letters of administration, 
with the will annexed, were granted to the phiiatiff 
Anne Catherine GUbertson the widow of the said 
testator. 

At the time of the death of the testator there was 
no mort^gyge or specific charge affecting the testator^ 
real estate. 

The question was, whether the leasehold and other 
personal estate of the testator, bequeathed to \n> 
widow, was exonerated from the payment of the 
testator*6 debts, funeral, and testamentary expeus«'.% 
as between the plaintiff, and the persons entitled t>> 
the real estate of the testator ; and whether such real 
estate, and the proceeds of sale thereof, was or were 
not primarily applicable for the payment of the debts, 
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Imienl and testamentaiy expenses in exoneration of 
the personal estate. 

Evniity for the plaintiff, the widow, ai^ed that she 
was entitled to the personal estate exonerated ^m 
the deblSy and funeral and testamentary expenses. 
Hecited^ 
Lanee y. Aglionby, 27 Beav. 65 ; 
MiehaiY. MieheU, 5 Madd. 69; { 

Ion V. AihUm, 28 Bear. 879. 

W. Pearton, for tho defendants who were interested 
in the testator's real estate, oontended that the general 
personal estate was not exonerated. The question was 
not whether the real estate was chairgsd^ hnt whether 
the personal estato was discharged. 
Heeited, 

Aldridffe r. ZonI WaU$cowrt, 1 BaU k B. 312 ; 

BooiU T. BluTukU, 1 ICer. 198 ; 

Jfrumma r. ProAtfm, 3 Yes. Ill ; 

TaUy, Lord N&rthwkk, i Yes. 816 ; 

Oomt Y. Robins, 1 De O. ft Sm. 131 ; 

2 Jararnn on Wills, 613 (3rd ed.). 

Thb Master of the Rolls, without calling for a 
replj, said : It was difficult to find one case in point 
that was not contradicted by another. But if he deter- 
mined in the present case that there was no exonera- 
tion of the personal estate, he should be laying down 
a role that no circumstances wore sufficient to exone- 
rate the personal estate, unless the testator had used 
express words for the purpose. Sir William Grant 
had pointed out in Tower y. Lord Boua (18 Yes, 138), 
that you mnsf first look at this : whether it was the 
intention of the testator to glye the Whole of the per- 
sonal estate as a specific bequest ; because, if it was» 
that formed an ingredient in the consideration of the 
question. Here the testator gave and bequeathed to 
His wife "his leasehold house called Kiyl Aran, and 
all other leasehold premises which were or should be 
holden by hinu" That was a specifle bequest. Then 
the testator proceeded to give to his wife '' all other 
his personal property oyer which he had a disposing 
power except his silyer plate." The leaseholds were 
spedfioally bequeathed, and it was impossible to 
sepuate from them the general personal estate. The 
wife of the testator was not his executrix ; and he 
deTued lus real estate to his brother for sale, and out 
f^ the produce to pay *' his funeral and testamentary 
expenses, and debts. " These were the words relied upon 
by the plaintiff and though they were insufficient in 
tbemsalTes to exonerate the personal estate ; yet they 
formed a material ingredient in the case, coupled as they 
^ere with a preyious bequest of the personalty. The 
testator dSd not declare that his brother should inyest 
the pioeoeds of the real estate ; but " the residue of the 
•aid nMNug^" that was the residue of the moneys 
vimg horn the aala of the real estate after payment of 
the dsMii. Am theie were no legacies giyen by the 
viUf tiMi WH nothing to fall upon the personal 
estate I iMI ft mw giren specifically to the wife ; then 



the real estate Was directed to be sold, and out of the 
proceeds the debts were to be paid, and the residue 
thereof was to be inyested in the name of the trustee, 
and he was to pay the income to the wife for her life, 
and after her death to the sisters. 

It appeared to his Honour that the present case was 
governed by Grtens y. GrMne (4 Madd. 148), Lance y. 
AgUotOfy {loe. oU,}, and BooUe v. Blundell {toe. cU.) \ 
and that the personal estate was exonerated The 
costs of the suit could not be considered to be *' testa- 
mentary expenses^*' and they must be paid out of tho 
personal estate, 

iV(^.— Compare, as to the costs, WM y. De Beau* 
iSoisin, 1 N. R. 81. 



Dyer v. Dyer. 



MMfeeroftheBollB. 
5 May, 1865. 

Infant — Defeadble Estate^Timber. 

Timber out by ord&r of the Court on the estate of an 
infani, tquUeMe tenant in fie, subject to an esoecuiory 
deoiae over in the event of hit dying under twenty-one 
without imue^ forms part of the infanfa personal estate 
on hie decease, 

Samuel Dyer, by his will, dated the 27th of Feb. 
niary, 1861, deyised all hw real estate to trustees upon 
trust as to his Falfield property, for Samuel AYebb 
Dyer in fee ; and as to his Cromhall property, for John 
Dyer in fee, and in case either of the devisees should 
die under twenty-one, without issue, he directed his 
trustees to stand seised of the property of the deceased 
deyisee in trust for the survivor in fee. 

A suit was instituted to administer the testator'.^ 
estate, and carry out the trusts of his will, and tho 
decree made at the hearing, directed an inquiry as to 
the timber standing on tho estate, which it was ex- 
pedient to fell, either because it would deteriorate by 
standing, or because its removal was necessary for tho 
growth of the remaining trees, and ordered that such 
timber should be felled and sold. Tliis had been done, 
and the proceeds paid into Court. 

John Dyer died under the age of twenty-one, Avith- 
ont leaving issue. 

The catise now came on for further consideration. 

So much of the proceeds of the timber as arose from 
trees felled on John Dyer's estate, during liis life, was 
claimed on the one hand by the personal representa- 
tives of John Dyer, and on the other by Samuel 
Webb Dyer as real estate. 

BaggaUay, Q^C, and North, for the personal repre- 
sentatives of John Dyer, cited, 

Cksenden v. Lord Compton, 2 Yes. juu. 69 ; 
Field v. Brown, 27 Beav. 90 ; 
Lygon v. Lord Coventry, 14 Sim. 41 ; 
Cooke y. Dealey, 22 Beav. 196. 

Casson, for the trustees. 
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Silwyiiy Q,C., and Charles Hall, for Samuel Webb 
Dyer. 

The Master of the Rolls said : The point 
was clear. Timber was cat on the estate of a fee- 
simple owner : the produce of coarse belonged to 
the owner of that estate and as personalty, and the 
fact of there being an executory devise over made 
no difference. If the infant bad died the day after 
attaining twenty-one, no one would have doubted that 
the money was part of his personal estate. In deal- 
ing with the estate of an infant, the Court had no 
regard to the interests of the heir-at-law or next of 
kin, but only considered the benefit of the owner. 
The order of the Court, it was true, effected no con- 
version of the property, but the character of the fund 
was determined on severance from the soil, and 
neither the fact of the infant dying under twenty-one, 
nor the fact of the executory devise over could 
alter it. 

And with this proposition all the cases agreed. In 
Oxenden v. Lord Compton (loe. cit.) the timber was 
severed, and it was held to be personal estate. In 
Field V. Broton {loc, cit.) the estate was given to one 
for life, impeachable for waste, with remainder to 
her children in tail ; with remainder to another for 
life, and his children ; with an ultimate remainder in 
fee. There the produce of the timber was in the same 
condition as money paid for land taken by a company. 
The timber was cut for the benefit of all the succes- 
sive takers, and, therefore, the money was treated as 
realty. The timber was real estate at the time of 
severance, and therefore it continued so, as there had 
been no fee-simple owner who had elected to take the 
fund as personalty. In Cooke v. DeaZey (loc, cU,) it 
was necessary to sell part of the real estate. The 
Court ought to sell just enough to produce the exact 
amount required. But that was impossible, so a 
margin was allowed. But the surplus had from the 
beginning the character of realty. 

In the present case, therefore, it must be decided, 
that the money in question belonged to John at the 
time of his death as personal estate. 



Master of the Bolls. 

8 May, 1865. 



Re The Brighton Club 
AND Norfolk Hotel 
Company (Limited). 

Winding up -^Companies Act, 1862, s. 80 — 
Disputed Account, 

A person who claims a balance as due to him from a 
company upon an ticeount, of which som^ of the items 
are bonsl fide contested, is not entitled to wind up the 
company under the SOth section of the Companies Act, 
1862, 071 the strength of a notice to pay the whole 
amount of the balance so claimed, even although it is 
dear that more than 501, is due to him. 

This was a winding-up petition under the Companies 



The petitioner was a builder who had contracted to 
execute certain works for the company for 6,825Z. The 
contract provided that this sum should be paid as 
follows : 80^. per cent, on the amount of the material 
employed, as ascertained by the architect's certificate, 
and the remainder within three months after the 
works should have been finished and certified by the 
architect. 

The petitioner alleged that after giving the company 
credit for such items as they were entitled to have 
credit for, there yet remained a sum of 4,099^ due to 
him. He also alleged that he had on two occasions 
carried out orders of the company, relating to premises 
not comprised in his contract, having on one of these 
occasions repaired some damage caused by fire, and 
having on the other constructed three loose boxes. In 
respect of these works he claimed to be a creditor for 
two distinct sums of 6S/. and 1951. 

Notice to pay the three sums thus claimed had, in 
conformity with the SOth section of the Companies 
Act, 1362, been served on the company more than 
three weeks before the petition was presented, but 
the whole amount still remained unsatisfied. The 
company's architect stated, in his affidavit, that he 
had refused to grant certificates for the sums which 
the petitioner claimed under the contract, and that 
the above-mentioned sum of 63Z. was a grossly ex- 
orbitant charge for the work done. The propriety 
of the charge of 195/. was admitted. 

Selwyn, Q.C, {Swanston with him), for the peti- 
tioner. 

It is clear that the petitioner is to some extent a 
creditor, since the debt of 1952. is not disputed, and 
the company have, after being served with the notice 
specified in the SOth section of the Companies Act, 
neglected to satisfy any part of his demand. If 
the petitioner is not entitled to an immediate order, 
the petition should not be dismissed, but should be 
retained till he has established his debt at Law. This 
was done in 

Be Bhydefed Colliery Company, 3 De G. & J. 
80. 

Jessd, Q.C., and E, Bomilly, for the company, were 
not called upon. 

Thb Masteb of the Rolls said : This petition 
was an attempt to induce the Court to exercise, under 
cover of the Companies Act, 1862, a jurisdiction which, 
but for that Act, it certainly would not have. But 
that Act did not apply if the petitioner's debt was bond 
fide contested. It was not indeed sufficient for the com- 
pany to say they disputed the claim ; they must show 
how and why they disputed it, in order to make it clear 
that they had reasonable grounds for refusing to pay. 
There had been cases in which a company clearly 
owing an ascertained amount had refused or neglected 
to pay, and had insisted that on that ground alone the 
demand was a contested one. To such cases the Act 
undoubtedly applied. 
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Bat this was not the case here, where there was a 
bond fide open account between the petitioner and the 
company, and where, while on one side a large amount 
was claimed, on the other a small amount only was 
admitted to be due. In a recent case of Bliss v. 
Smithy his Honour had had occasion to consider the 
jurisdiction of the Court on a question similar to 
that raised bj the petitioner. There he came to 
the conclusion, that where a contractor does work, 
subject to a certificate, the Court has no jurisdiction 
to entertain a bill filed by the contractor, for an ac- 
count of what is due to him, unless where the cer- 
tificate has been withheld by fraud, for the purpose 
of iojoring the contractor. In that case, Boiham 
T. Eist India Company (1 T. R. 638) was cited, as 
an aothority for the proposition, that the contractor's 
right of action was not barred by the surveyor with- 
holdinor the certificate. And Ambrose v. The Dun- 
mow Union (9 Bear. 508), and Kirk v. The Bromley 
Vrwrn (2 Ph. 640), showed that there was no equity, 
except in cases of fraud or collusion to the prejudice 
of the contractor. 

In Waring y. Manehestery Sheffield^ and Lincolnshire 
Railway Company (7 Ha. 482), and in ScoU y. Corpo- 
ratiim, of Liverpool (1 Giff. 216 ; 3 De G. A; J. 834), 
collusion was alleged, and the bills were held good on 
demurrer ; but, on the facts, both these cases were dis- 
missed at the hearing. Mcintosh y. The Oreai Western 
Railway Company (2 Mac. & G. 974 ; 8 Sm. & G. 146) 
came on lirst on demurrer. At the hearing, the Court, 
considering the great difficulty of proceeding at Law, de- 
creed an account ; but if the plaintiff, instead of filing 
a bill, had presented a petition to wind up the Great 
Western Railway Company, such a course would haye 
been manifwtly absurd. Yet there was something clearly 
due, though the amount depended upon a long series 
of contested items. So, in the present case, it was 
uged that the sum of 1951. was clearly due. Ko 
doabt, if the petitioner limited his claim to that 
amount, the company would gladly pay it : that, how- 
ever, was not his intention ; and if a winding-up order 
vere made, it would be necessary in the first instance to 
take an account, — ^in order to giye the company the op- 
portunity of staying all further proceedings, by paying 
the debt. In other words, the Court would, on this 
petition, do what on a bill it could not do, except in a 
ca» of fraud and collusion, and it was told that such 
a power was yested in it by an Act for winding up 
in^lvent companies. The effect would be to declare 
the company insolvent, and to stop its whole business, 
because there was an unsettled account between them 
&Qd a contmctor. The petition could not be sup- 
ported, and must be dismissed with costs, but without 
prejudice to the petitioner's right to bring an action. 

.Vote.— See 
Bt Caiholie PMishing and Bookselling Company 
{LimiUd), 3 K. K. 551, 655. 



Eindersley, V.-C. 

4 Mat, 1865. 



Be The East of England 
Bank, and In the Matter 
of the 5th Vict. c. 5, 
s. 4. 



5 Vict c, 5, «. i^ Restraint on Transfer oj 
Shares, 

The Court will not accede as of course to an appli- 
€cUio}i, hy a creditor, under section 4 of the 5 Vict. 
c. 5, to retrain the transfer of Glares belonging to his 
debtor, but wiU itquire special grounds in support 
thereof. 

Cozens Hardy moved, on behalf of the official 
liquidator of the East of England Bank, to restrain 
the transfer of certain shares in the Union Bank of 
London, standing in the name of a lady who was one 
of the contributories to the aboye banking company, 
and who had failed to pay a call made by the official 
liquidator in winding up the same. He referred to, 
Be Paragon Company, 8 Jur. (n. s.) 11. 

KiNDERSLET, Y.-C, Said, that he did not see why 
this lady should be stopped dealing with her own pro- 
perty as she pleased, except some special reason could 
be shown for so doing, viz., that there was danger of 
the shares being made away with. Could a baker or 
butcher apply to restrain the transfer of the shares of 
their customers, until their bills were paid f Tliis was 
only an ordinary case of debt, no special ground was 
shown for such restraint, and he should refuse the 
motion. 



Bell v, Wilson. 



KinderBley, V.-C. 

8, 9 Mat, 1865. 

Exception in a Purchase Deed — Mine — 
Mineral — Evidence, 

An exception of mines, seams of coal, and other 
mines, metals, or minerals, in a purchase deed, includes 
only minerals usually got by mining, 

A mine, as distinguished from a quarry, ie a place 
where minerals are got by underground workiiig. 

A mineral is any part of the crust of the earth. 

In a cause there uxis no direct evidence of the acts 
complained of against one defendant : — 

Held, thai an allusion, in the admissions^ to these 
acts as stated in the bill was sufficient prim& facie evi- 
dence to enable the Court to grant the relief prayed 
against that defendant, giving him an opportunity to 
deny those statements. 

The plaintiff in this cause was a married woman, 
appearing by her trustee as next friend. Slie was 
tenant for life, without power of anticipation, of a 
property in the parish of Long Benton, in the county 
of Northumberland. The property had been conveyed 
to the person through whom the plaintiff claimed in 
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the year 1801, under a decree of the Court. In the 
indenture of conveyance, there was a recital that the 
Master had reported that the property had been put 
up for sale at public auction, with a reservation of a 
right of way, and **also all the royalties." 
The indenture, accordingly, excepted a right of 
' way, and also * ' all mines and seams of coal, and other 
mines, metals, or minerals, as well opened as not 
opened, within and under the said closes and parcels 
of ground hereby granted and released, with full 
liberty to search for, dig, bore, sink, win, work, lead, 
and carry away the same, and make pit and pits, 
trench and trenches, groove and grooves, and to drive 
and make drifts and drains, levels, staples, water- 
gates and watercourses of any kiod in, over, under, 
through, or along all or any part of the said closes or 
parcels of ground, with sufficient grouad-room and 
heap-room, and to erect fire-engines And other build- 
ings, and to exerdse, do, and perform every liberty, 
matter, and thing necessary for digging, sinking, 
winning, and working the said collieries, mines, and 
minerals," with way leave, paying reasonable satisfiac- 
tion for damage and spoil. 

The first defendant on the record, Wilson, was 
owner in fee of whatever was included in the reserva- 
tion of minerals. 

The second defendant, also called Wilson, was his 
lessee of the minerals. 

The third defendant, Simpson, was under-lessee of 
the minerals. 
The husband of the plaintiff was also a formal party. 
It appeared from the statements in the biU, which 
however were not formally proved, that Simpson 
began in December, 1862, to quarry and carry away 
from open workings^ free-stone from the plaintiff's 
land. 

After some correspondence, the pkintiff*s bill was 
filed in June, 1863. 

Interrogatories were filed against the first defendant, 
the owner of the minerals in fee, his answer was 
put in ; the other defendants did not saswer, and 
replication was filed. The cause now came on for 
hearing. 

The only evidence was an sffidavit on the part of 
the plaintiff, not affecting the cause as here reported, an 
affidavit as to the truth of the answer, and an affidavit 
on behalf of the first defendant to show that some of the 
free-stone could be worked more profitably by under- 
ground working tiian by open workicg. 

There were admissions as to documents, and farther 
that, under the whole of the padsh of Long Benton 
was a layer of free-stone, varying in depth from six 
to twenty feet below the surface, and that in the 
county of Korthumberland, free -stone had never been 
worked by means of underground operations. And in 
the admissions there was a general allusion to the facts 
as stated in the bill. 

The bill prayed for an injunction to restrain the work- 
ing, an account against Simpson, and for damages. 



Baily, 0.0,, and BurtUm, for the pUintiff, said that 
the Court would not hold that the exception included 
the right to the stone in dispute, inasmuch as if that 
were so, the defendants would have a right to destroy 
the whole surface. 

Exceptions were to be construed xnost strictly against 
the grantor. 

The authorities on the meaning of such words in 
an exception were, 

Wainman v. Earl of Rom, \i M. & W. 859 ; 

2 Exch. 800 ; 
MiekUthwaiU v. WirUer, 6 Exch. 644 ; 
DdnrUl V. Ropw, 3 Drew. 294 ; 
Brown Y. Chadwkk, 7 Ir. C. L. Rep. 107 ; 
CowtUm cf lAstaixjel v. Oibbings, 9 Ir. C. L. Bep. 

223; 
Church Y, The JnOonire Ommiatiomers^ Jozist, 
1862, 898. 
The two first cases related to the rights of the lord 
of a manor, under Enclosure Acts, and the Courts of 
Law decided them on the principle that it was presumed 
that the intention was to preserve to the lord the 
rights he had before. The other cases were entirely in 
favour of the plaintiff's contention. 

The words collieries being used, *' minerals " ought 
to be confined to metalliferous substances. 

An Act of Parliament was passed at about tlie time 
of the conveyance, namely, 80th Geo. 3, for inclosing 
a conunQU called Killingworth Moor, in the same 
parish of Long Benton, by which the minerals and 
quarries were separately reserved to the lord, — this 
showed that at that time in that part of the country 
they were oonaideied distinct. 

W, Barber for the husband dt the plaintiff. 

SUimM, for the deSsndants, Wilsons, argnsd : 

In any case, as a portion of the stone would be 
more profitably worked by mining i^oper, or drifting 
than by open quarrying, the reservation induded 
that pert \ and it was absurd to ssy the stone was in- 
cluded in the exoeptioD, if one way of worUng was 
adopted, but not, if the other was adopted. 

The Court would put a fiiir cons^ction on the Ian* 
gnage, and not in farour of either party ; particujady as 
tiie estate was purchased under an on}«r in this Court. 
Prvm4 facie, the word *' minerals " induded lim^-stoae 
or ff«e-stone ; this appeared froai all the cms. 

The cases decided on appeal in the Court of Exche- 
quer Chamber ware in favour of the view of .the defen- 
dants, and the other cases were decided upon the 
intention of the puiies and in consideration of the 
peculiar circumstances. T)ie word ** royalties" was 
used in the argument for purchase, and in a recital 
the word royalties meant something of a naiiorial 
right, which induded all minerals, stone ampng them. 

BohiMon, for Simpson, contended, that there was 
no evidence against Simpson to show that he committed 
the acts complained of in the bill. 
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BaHy, Q.C,, in reply, on the question of the evi- 
dence against Simpson, said, that under the old prac- 
tice, where a slip had heen made in not bringing all 
necesdary evidence, the Court would allow the mistake 
to be remedied, 

Daniere Ch. Praot., 819 (ed. 1845). 

The word "royalties" could have nothing to do 
wi& manorial rights, where the dispute was between 
two freeholders. 

Etndebslet, V.-C, said : It was extremely diffi- 
cult to find out what was meant by the exception of 
^* the royalties " referred to in the recital contained in 
the indenture of 1801, unless the word "royalty" 
had a vernacular meaning in that part of the coun- 
try in which the property was situated. It was pro- 
bable that it did there import something which 
related to mines and minerals. It must be con- 
cluded that whatever "mines and minerals'' meant, 
" royalties" were the same. The conveyance, without 
the exceptions, was sufficient to pass everything, but 
it was contended that the exception included every 
mineral whatever. The word " mineral,** however, in 
the Lugo sense, included whatever constituted the crust 
of the earth, not only gold, iron-stone, coal, porcelain 
clay, and similar substances, but stone, gravel, and the 
very mould on which the vesture grew. It was hardly 
possible to conceive that where a vendor and purchaser 
i^reed for the sale and purchase of some land, except 
the minerals, that there should be intended to be an 
exception of the whole ; and the cases that had been 
dted showed that that was not the way in which a 
Court of Law would necessarily interpret the word ; 
in fact, all the cases assumed that it must have a 
more narrow interpretation. There was a looseness 
about the whole langaage of the exception ; for in« 
stance, "other metals'* than coal, was hardly an 
appropriate term, but in this respect it was not diffi- 
cult to see the meaning was the same as minerals in 
general Going to its etymology, mineral, strictly 
speaking, was any product of a mine. TJpon the 
meaning of "mine," it was clear that it was not 
synonymous with quarry. In a mine, the mode of 
working was by digging into the bowels of the earth, 
and working laterally under cover of the superincum- 
bent ground, while in a quArry the workings were 
open to the sky. It was true that this was not the 
distinction adopted in most of the dictionaries. One 
idea seemed to have been that quarry was more pro- 
perly that kind of excavation from which stone was 
got ; minoi that from which those products are got 
which are usually not so near the surface. If the 
exception had been merely of mines, his Honour 
would have had no difficulty in saying that the free- 
stone was not included in it. 

In all cases the Ck>urt had proceeded on the prin- 
ciple of looking to what was the intention of the 
parties^ aild therefrom, and from the frame of the 
u^stnunaUti to determine the meaning of the words. 



In one case such words might include stones, and in 
another case the same words might not. In the case of 
WainTJian v. Earl of Rosm {toe. cii.), which was a 
question of manorial rights, — ^which were not confine*! 
to minerals, but were far more extensive,— the lord was 
owner of the soil. The commoner might have the 
right of taking peat or other soil. In that case, and 
the subsequ6nt case of MickUthxoaitc v. Winter {he, 
cit.)f it was considered that the intention was to pre- 
serve to the lord of the manor his rights. In the case 
of DarvUl v. Roper (loe. cit.), and the two subsequent 
cases in Ireland, the dealings were between different 
parties. Iktrtill v. Roper {loc, eit.) was a case of 
partition, and the Court came to the conclusion that 
the intention was to partition, which could bo done 
without difficulty. There was no fixed principle on 
which the Court would interpret, but it must do so 
according to circumstances and the intention of the 
parties. Therefore it did not follow that because in 
the case of Wainntam v. Earl of Rosse {loc, eit.), it was 
with difficulty decided that minerals did include stones, 
that here, where the dealings were between vendor and 
purchaser, the same decision would be arrived at. 

There was no evidence to show >Yhat the custom of 
the country was as to the meaning of the words, and 
custom could not be assumed. 

Looking at the consthiction of the whole of the 
exception it appeared that mine was a governing 
word, and especially that the word minerals was 
governed by the word mines, from the manner in 
which these wbrds were joined twice in the exception ; 
and minerals should be confined to those products 
which were ordinarily gotten frofn mines. 

It was certain that free-stone was not generally got 
by mining, and it was admitted that it never had been 
so got in the county of Northumberland. Again, if 
the vendor had a right to the f^e-stone, the conse- 
quences to the purchaser might be most serious. The 
whole parish had a stratum of sandstone near the sur- 
face, in some parts very near the surface ; if that wtere 
so, the vendor might come and take up the soil and 
work to any depth and destroy the surface of the 
whole property. This appeared so unnatural and so 
unlikely an Intention, that he must come to the con- 
clusion, not that the word mine under no circum- 
stances would include stone to be woriied by quarrying, 
but that it did not in the deed in consideration. 

The question concerning the right to work the stono, 
otherwise than by quarrying, did not seem to be of 
practical importance, as such working could not be 
carried on profitably, but it must bo decided. The 
Court, therefore, decided that the reservation only 
included that which was habitually got by mining 
operations. 

The plaintiff then was entitled to the relief prayed, 
subject OS against Simpson, to the question whether the 
case failed for want of evidence against him, though it 
was clear that the want of evidence was a slip. If 
there had been absolutely no proof, the Court would 
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have felt great difficulty in suppljring evidence in a 
cause ; but by the admissions referring generally to the 
statements in the bill, there did seem a sufficient 
primd facie case to grant the relief prayed, giving the 
defendant Simpson, however, permission, if he pleased, 
to file an affidavit in denial of the statements in the 
bill. 

The costs to be paid by the defendants the two 
Wilsons and Simpson. 



Stuart, V.-C. ] 

22, 25, 27, 28 March. > Bhodes r. Bate. 
19, 20 April, 3 May, 1865. ) 

Undue Imfiuence — Bounty obtained by Influence 
of Third Party, 

On^f who had made large advances on the credit of a 
lady of mature age^ whmn he knew to have been in- 
duced to become surety by the undue influence of (he 
principal debtor^ and who had paid himself out of her 
property, decreed to repay her the moneys so advanced, 

H. Codrington, during the years 1851—1861, made 
numerous purchases of land, and for these and other 
purposes, having no capital of his own, borrowed con- 
siderable sums from R. Bate, a certificated conveyancer, 
whom he employed professionally. 

The plaintiff, Miss Rhodes, was Mrs. Codrington's 
sister, and had been an inmate of Codrington's house 
since 1848. She was much attached to Mr. and Mrs. 
Codrington and their children. Her fortune consisted 
of a share under her father's will, and amounted to 
about 60002. In 1853 — 1854, she received sums amount- 
ing to 20002., and immediately lent them to Codring- 
ton. In October, 1854, the bulk of the remainder of 
her share, consisting of 3,880/., was received, and 
invested on mortgage. According to the plaintiff's 
statement, she employed Bate professionally, and in 
particular in 1853 to alter her will, and subsequently 
to settle her accounts with the trustees of her father's 
will, by which means he became acquainted with her 
affairs, and the amount of her fortune ; and throughout 
the transactions to which the bill related he was her 
professional adviser. Bate denied that he had been 
her adviser, except on one or two occasions. 

On the 8th of November, 1854, the plaintiff accom- 
panied Codrington to Bate's office, and there executed 
a joint and several bond of herself and Codrington to 
Bate for 3212. 10s. 

On the 15th of October, 1857* the plaintiff again 
went with Codrington to Bate*R pffice, and there 
accepted a bill of exchange drawn by Bate upon the 
plaintiff and Codrington for 1,2592. 17^. Sd,, and 
signed a joint and several promissory note of Codring- 
ton and herself to Bate for 8002. She also deposited 
her mortgage with Bate, and signed an agreement that 
he should hold it as a security for the sums secured by 
the bond, acceptance, and promissory note, and also 



for a sum of 8622. ISs, 5<2., due from her to Messrt 
Sealy. This sum was the amount of several promissory 
notes in which she had joined as surety for Codrington. 
Bate did not appear to have been concerned in procur- 
ing these notes. Messrs. Sealy were at this time threat- 
ening to sue ; but, upon the plaintiff depositing her 
mortgage with Bate, they ceased to press for payment 

On the 24th of April, 1860, the plaintiff again 
accompanied Codrington to Bate's office, and there 
signed a joint and several promissory note of herself and 
Codrington to Bate for 1,4882. 5s., being the balance 
then claimed by Bate from Codrington, including the 
debt due to Messrs. Sealy. The plaintiff also signed 
an agreement, charging her mortgage with this sum, 
making, with the previous charges, a total of 
3,769/. 12s. Sd. The whole of this sum was made up 
of moneys advanced by Bate to Codrington, or on his 
account, and for which the plaintiff had made herself 
liable as surety for Codrington, either to Bate or to 
third parties. No part of it had been received by the 
plaintiff, nor was anything due from her except as snch 
surety. 

Bate's account of this transaction was that he 
made Codrington leave the room, and then explained 
to the plaintiff that the sum for which she proposed 
to become liable would almost exhaust her mortgage, 
and that from the stete of Codrington's affairs it was 
clear he would not be able to repay her. The plaintiff 
said she quite understood, but she had promised to do 
it, and must do it. Bate read over and explained to 
her the promissory note and agreement, and she 
appeared perfectly to understand them. 

Upon receiving these securities Bate paid off the 
debt to Messrs. Sealy. 

In the summer of 1861 Bate pressed Codrington for 
payment, and the latter then asked a solicitor named 
William Brice to find a client to take a transfer of the 
plaintiff *s mortgage. Eventually the plaintiff executed 
a transfer to Francis Brice, and also a deed by which 
Bate assigned the bond, bill, and promissory notes, 
by way of collateral security, to W. Brice as trustee 
for F. Brice, and the plamtiff and Codrington jointly 
and severally covenanted with F. Brice for the pay 
ment of the 3,8802. secured- by the plaintiff's mort- 
gage. W. Brice, on behalf of F. Brice, paid 
8,8562. 12s, 2d, to Bate, being in full satisfaction of 
all his claims. The plaintiff received the balance of 
232. 7s. lOd, 

Codrington was at this time utterly insolvent, and 
there was no prospect of his ever repaying any portion 
of the sum. His position was well known to Bate. 

The plaintiff was above fifty years of age when 
these transactions commenced. 
] The bill stated that the plaintiff was wholly un- 
conversant with matters of business, and entirely under 
, the influence and control of Codrington and Bate, 
and relied implicitly on their advice : that she never 
imderstood the transactions or knew she parted with 
her property. It did not otherwise allege incapa- 
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city or weakness. The bill charged that the secu- 
rities held by Bate were obtained by the nndue 
iniiuence and control of Codrington and Bate over the 
plaintiff, and that Bate always looked to the plain- 
tiff's property for payment : that the promissory notes 
held by Messrs. Sealy were obtsdued by the undue in- 
fluence of Codrington, and that Bate knew this : that 
Bate was the professional adviser of the plaintiff, and 
ought to have advised her that the obligations were 
not binding upon her in Equity : and that he could 
not retain the benefit of the plaintiff *8 bounty. 

The most important part of the prayer of the bill 
was,~for a declaration that the securities were obtained 
by the undue influence of Codrington and Bate, and 
that Bate obtained the sum of 3,8562. 129. 2d. by 
coercion, undue influence, and misrepresentation ; and 
for a decree against Bate for repaymf.nt of that sum. 

The bill was originally filed against Codrington 
and Bate. F. Brice and W. Brice were made parties 
on an objection taken by Bate. 

It was admitted that F. Brice had no knowledge of 
the drcomstances, and it was not attempted to dis- 
turb the transfer to him. 

Evidence was entered into to show incapacity and 
weakness of mind in the plaintiff. 

SoU, Q.C, Greene, Q.C., and W, W, Kanldke, for 
the plaintiff 

The principle upon which the Court sets aside 
bounties obtained by persons standing in a confiden- 
tial position towards the donor ^extends to all cases 
where a relation exists (as here between the plaintiff 
and Codrington and the plaintiff and Bate) in which 
dominion may be exercised, 

Iforton V. Belly, 2 Eden, 286 ; 
Dent v. Bennett, 7 Sim. 539 ; 4 M. & Cr. 269. 
We prove weakness of mind in the plaintiff : but 
where a relation exists of this kind, influence is pre- 
samed even without evidence of weakness, 

ffoghton v. Ifoghtan, 15 Beav. 299 ; 
and where such influence exists, the person possessing 
it cannot take a benefit. 
This case is even stronger than 
Maitland v. Irving, 15 Sim. 437 ; 
MaiUand v. Backhouse, 16 Sim. 58 ; 
Archer v. Hudson, 7 Beav. 551 ; 
for here a confidential relation subsisted both between 
surety and principal, and surety and creditor. 

Bate was the plaintiff's professional adviser, and 
therefore cannot retain this benefit ; or at least the 
proof lies upon him, that he took no advantage. 

Even if he was not her adviser, and had no undue 
influence, yet as he knew of Codrington's influence, and 
used it, the transaction capnot stand, 
Huguenin v. BaseUy, 14 Yes. 273 ; 
MaiUand v. Irving, loc, cU, ; 
MaiUand v. Backliouse, loc. cit, ; 
Archer v. Hudsmi, loc. cit. 
So as to Sealy's debt ; though Bate had no hand in 



its origin, yet as ho knew the circumstances, he cannot 
recover. 

The plaintiff did not understand or intend the 
transaction ; but if otherwise, the intention was im- 
properly created, 

Hugiunin v. Baseley, loc, cit. ; 
Hoghton v, Hoghton, loc. cit. 
Mature age does not exclude the plaintifl from 
relief. 

Bent V. BeiincU, loc. cit. ; 
Gibson v. J eyes, 6 Ves. 277. 

Bacon, Q.C., and Freeling, for Bate. 
Bate was not the plaintiff's professional adviser, and 
it is for her to prove undue influence, but she fails to 
do 80, 

Hunter Y. Atkins, 3 Myl. & K. 113. 
Bate was not an object of bounty. All that he 
received was in repayment of advances made by him. 
At any rate the debt to Sealy was a bond fide debt of 
the plaintiff ; by depositing her mortgage she gained 
relief from suit upon it, and eventually Bate paid it, 
Blackie v. Clark, 15 Beav. 596 ; 
Waters v. Taylor, 2 Myl. & Cr. 626. 656 ; 
Blagrave v. RmUh, 2 Kay & J. 609. 
The plaintiff's bounty was towards Codrington ; and 
consisted in becoming his surety. Suretiship neces- 
sarily supposes influence of the principal ; if this 
taints it, no suretiship can stand. Even where a 
relation giving influence subsists, the Court does 
not absolutely disallow bounty ; it only guards against 
abuse, 

Hunter v. Atkins, loc. cit. 
If Bate was at any time the plaintiff's professional- 
adviser, he ceased to be so in 1857. The final trans- 
action was in 1860. Unless "once solicitor is 
always solicitor" this transaction cannot be im- 
peached, 

Oldham v. Hand, 2 Ves. sen. 269 ; 
Welles V. Middletan, 1 Cox, 112 ; 4 Bro. P. C. 
245. 
Bate did all he ought. He explained the trans- 
action, and put the plaintiff on her guard. The inter- 
vention of another adviser was not necessary, 
Hunter v. Atkins, loc. cit. ; 
Waters v. Taylor, loc. cU. 

Malins, Q^C.^ and B. B. Bogers, for F., and W., 
Brice. 

Boll, Q.C., in reply. 

Even if Bate had ceased to be plaintiff's adviser, yet 
the principle applies as long as the influence lasts, 
Hu^guenin v. Baseley, loc. cit. 

Explanation is not enough. The duty is,— not to 
accept the benefit. 

8 Mat, 1865. 

Sttjabt, V.-C, in delivering judgment, said : The 
result of the transactions had been that the whole of 
the plaintiff's property except a balance of little more 
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than 20?. had passed into the hands of Bate in pay- 
ment of debts due to him from CodringtoD, without 
any benefit or valuable consideration accruing to the 
plaintiff. The plaintiff at the time was living as a 
member of Codrington's family, and was above fifty 
years of age. There could be no doubt that Codriugton 
possessed very great influence over her, and used it to 
his own advantage. The plaintifl^s right to relief 
against Bate did not depend upon his being her pro- 
fessional adviser, or standing in a position giving him 
great influence : for, however that might be, it was 
clear that he was well aware of Codrington*s influence, 
and that ke had ascertained the amount of the plain- 
tiff's fortune^ and gave credit to Codrington In the 
confidence that the influence of one or both of thAn 
would induce her to become surety for him» In fact 
Bate*8 own account of the final transaction in 1660, 
by which the plaintiff parted with her prbperty, showed 
that he looked wholly to her for payment, and that in 
hia own opinion she greatly needed protection against 
tho influence under which she was acting. This 
brought the case within the observation of Lonl Eldon 
in Hugumin v. Baseley {loc. eU,), that the Court 
would take from third parties a benefit obtained 
through the undue influence of others. 

The evidence, however, proved abundantly that 
during these transactions the plaintiff had employed 
Bate as her professional adviser. 

No distinction could be made as to the part of the 
debt to Bate incurred by his paying off Messrs. Scaly. 
Although Bate had no hand in the original obligation, 
he knew the influence under which it had been in- 
cnrred, and he was himself the actor in the transaction 
of 1857, by which the plaintiff's property was pledged to 
him to secure that debt as well as the rest. There must 
be decree against Codrington and Bate to make good 
to the plaintiff all her property thus acquired by Bate. 
As to the attempt to prove weakness of mind in the 
plaintiff, he thought all evidence bearing on her state 
of mind and health was properly adduced. 



StoartyV.-C. ) 
5. J 



Clark v. Clark. 



6 May, 1865. 

WUls Act—Liabiliiy of Redditary Real Estate 
to DdiU. 

Residwary real estate devised is not appUeahU in 
payment of debts, in priority to real estate specifically 
devised. 

Upon a petition presented in the above-named suit 
to obtain the opinion of the Court, on the rights of the 
several parties to certain funds remaining in Court, 
the question arose whether, since the Wills Act, 
residuary real estate has become applicable in pay- 
ment of debts^ in priority to real estate speoifieally 
devised. 

Jesself Q.C,, for those entitled to tHd residue, sub- 



mitted that tho residuaiy estate was only applicable 
rateably with that specifically devised, 

Pearmain v. TuHss, 2 Giff. 130 ; 

Emttss V. Stnith, 2 De G. A S. 722. 

F» Vaughan Ha/iMnSf for a specific devisee^ cited, 

Dady v. ffartridge, 1 Dr. & Sm. 236 ; 
Mametoell v. Ireinonger, 1 Dr. & Sm. 24ft ; 
Boaieram v. RUkermHj 26 Beav. 465. 

Stuart, V.-C, said : He considered the settled role, 
that every devise was specific, rested on the subject cf 
the gift and the distinction between real and personal 
property. This distinction was not removed by the 
WiUs Act, which made no change in the effect of a 
residuary devise, except such as followed from the 
will speaking from the death of the testator. He, 
should not alter his opinion until a Court of Appeal 
decided otherwise. The residue and the specifically 
devised estates would contribute rateably. 



'' GooLD V, The Great West- 

Wood V-C ^*^ Deep Coal Compaky 

18, 20, 21*MawH, / (Lin^jted). 

26 April. 1865. \ T«= ^^^^ Western Dmp 

Coal Company (Limited) r. 

, GooLD. 

Mfne9— Forest of Dean Acts, 1 <6 2 Vict. e. 43, 
24 <fe 25 Vict, c 40— TTay of Necem^y-^ 
Probable Damage — Injunction, 

The power reserved to the Crown of granting Ueenees 
to toork mines in the lower of the two series €f strata of 
eoal eoMinginthe Forest of Deem, oot^trs en a Ubsntee 
of siteh mines the tight of piercing thr&ugh the wpptr 
series, although in course qf working by a former 
licensee. 

Though one person asserting a legal fight to Work hie 
mine in the ordinary way, when such way is liksiy io 
inflict injury on another, will be restraijwd ftem ao 
doing, yet where a person is ioiUing, and submits to do 
everything in his power to prevent such prespeettve 
dofmage, the Court will not restrain him, though con- 
seioue that damage may arise. 

The coal system of the Forest of I>ean and the 
hundred of St. Briavel's, in the county of Gloucester, is 
divided into two groups of seams or veins of coaL l%e 
group nearest the surface, called the "upper series,** 
extends from about 40 yards below the surface to a 
depth of 120 yards. Tho veins composing it are — lat, 
tho Crow Delf Vein ; 2nd, 'the 20-inch vein ; 3rd, tbe 
Upper Lowry ; 4th, the Lower Lowry ; 5th, the Starkey 
Vein ; 6th, the Rocky Vein ; and 7th, the Church- 
way High Delf. The lower group underlies the upper 
series, and is called the Deep Coal. It commences 
with-^lst, the No Coal Del( eleven yards below the 
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Chvchsroy High Delf ; 2iid, the Brazily Delf ; 3rd, 
tb) Nag's Head Delf; 4tb, the Yard Delf; 5th, the 
Coleford High Delf. The Coleford High Delf ia the 
lowest and most Taluablo vein of the Deep Coal, and 
is about 294 yards below the surface of the soil. 

These seritis of strata are arranged in concentric 
basins, so that the bassett or out-crop of the lower 
stratinn b outside that of the higher stratum. The 
ont-crop of the Coleford High Delf Vein forms the 
principal boundary of the whole coal field. The soil 
of the Forest and the general property in the mines 
and minerals belong to the Crown, subject to the 
rights of certain persons called freeminors, who have 
from very early times worked the mines. Under an 
old custom, the Crown was entitled, after making 
grants of seams or gales of coal (which it appears the 
frDeminers could demand us of right), to place in the 
woddngs a person called a ** fifth man«'* to work on 
b«half of the Crown, and take a fifth of the profits. 
The qualifications necessary to constitute a freeminer 
bare varied from time to time. Rules and regulations 
for mining were, before 1838, made by the freeminers 
at their speech-house in the centre of the forest. In 1 838, 
the Forest of Dean Act was passed (1 ft 2 Vict. c. 43), and 
Commissioners were appointed to ascertain by an award 
what persons were, at the time of the passing of the 
Act, in possession of or entitled to gales, to set out the 
metes and bounds of each gale, and to draw up rules 
and regulations for the future working of the mino4. 
On the execution of their award by the Commissioners, 
all the customs, rights, and privileges of freeminers, 
other than such as were confirmed by the Act or the 
award, were to cease. The right to grant licences to 
open mines in future wa^ to devolve on the gaveller or 
deputy-gaveller. 

In July, 1841, the Commissioners made iheir 
awari In 1861 a further Act, 24 ft 25 Vict. c. 40, 
was passed to determine tlM interest of a galee in a 
gale, and for other purposes connected with mining 
in the forest. By the award of the Coounissioners 
£dwardProtheroe, through whom the plaintifis cUim, 
w»8 found entitled to a certain tnuit of coal in the upper 
aeries called the *'Bilson Colliery," and also to 
another tract in the upper aeries called the " Crump 
Meadow Colliery." 

In 1843 and 1852, respectively, the deputy 
garellers granted gales for pits for getting the deep 
coal ctJM the " New Bowson *' and the " ^t Dean 
l>eep Collieries," and in 1868 the Great Western 
Company became assignees of the whole of the Kew 
Bowaon Colliery, and of part of the East Dean 
Colliery. The part of the East Dean Colliery thus 
purchased lies directly under a part of the coal com- 
prised in the Bilson CoHieiy. 

In February 1864 the company began to 9ink their 
pits at or near ipots marked out for that purpose by 
^ deputy gaveller or his agents, but within the 
*^^£loe>boundary of the Bilson Colliery. Considerable 
cotraipoBdence passed on both sides, and notices to 



desist were served on the company ; but as the com- 
pany continued working in July, 1864, the Messrs. 
Goold filed their bill, allogiug, besides the imme- 
diate loss and annoyance resulting from the com- 
pany's pits passing through their veins, great pro- 
spective damage to their colliery from the rise of water 
in the company's pits which they asserted the company 
would be unable to keep down, except at a ruinous 
expense. 

On the 29th of July, 1864, on motion for an injunc- 
tion, Vice-Chancellor Wood refused to restrain the com- 
pany from sinking their pits, but they were ordered 
in the words of the 2nd Rule laid down by the 
Commissioners, to work so as not to "impede or 
ii^ure " the working of the tracts already galed. Upon 
this tlie company proceeded sinking their pits, one of 
which was completed through the whole of the strata 
galed to Messrs. Goold. 

On the 29th of October, 1864, the bill of the Great 
Western Deep Coal Company was filed stating that the 
former plaintiffs, baffled in their attempt to arrest the 
company's works by applying to the Court, had ou 
Sunday the 26th of October, 1864, driven their cut 
or level into one of the company's pits at about 100 
yardi below the surface of the soil, knocking down the 
pit-wall, scattering the bricks in all directions, smash- 
ing the wire-rope, and burying the basket. That 
they then threw a platform across the pit so as to 
cover its entire area, and effectually bar all com- 
munications between tho upper and lower parts of 
the pit ; and that they had so put a stop to all the 
company's operations. The company prayed for an 
injunction to restrain the Messrs. Goold from injuring 
or obstructing either of their pits. 

On the 10th of November, motions in both causes 
were made, and Messrs. Sopwith ft Wodehouse were 
ordered to inspect the workings, ** and in the meantime 
the plaintiffs and defendants by their counsel under- 
taking that uo further works should be done at the 
company's Deep Pit, either in respect of the said pit 
or of the bridging across the same. The Court 
ordered both the motions to stand over, until the 
hearing," with liberty for the plaintiffs in both suits 
to amend by making the Attorney-General a party. 
Messrs. Sopwith ft Wodehouse made their report on 
the 10th of December, 1864, which was generally 
favourable to tho Great Western Deep Coal Company. 

There was a mass of evidence read on either side, 
the general result of which was, to satisfy his 
Honour that the Messrs. Goold had not, as tho com- 
pany alleged, permanently abandoned working tho 
Bilson Colliery, though the workings might not have 
been in actual operation at the moment the company 
commenced sinking their shafts. And also that the 
Messrs. Goold had made out a case of great damage 
to be anticipated from the rise of water in case of any 
further sinking of the company's shafts. The company, 
however, maintained that they had erected an engine 
which was quite capable of keeping down any amount of 
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water which was likely to rise ia their pits, and 
farther, that if such should not be the case, the Messrs. 
Goold's workings might be sufficiently protected by 
coffering the pit. They maintained that the quantity of 
water likely^ to be met with in further sinking their pit 
would decrease in proportion as the depth increased, 
owing to the gradual hardening of the underlying strata. 

The following were the two rules established by the 
Commissioners, and alluded to by his Honour in 
giving judgment — 

'*Ko. 1. All persons now or at any time hereafter 
holding one or more gale or gales of any mine or mines 
of coal within the Hundred of Saint Briavers as ascer- 
tained by the foregoing award, and the said first sche- 
dule and plans, or granted by the gaveller or deputy- 
gaveller in conformity with the pro>iaions of the 
aforesaid Act mentioned in the said award, shall be 
entitled to the free and unrestricted use and enjoy- 
ment of all levels, drifts, drains, cuts-out, and water 
courses, pits, shafts, and pit-heaps, belonging or apper- 
taining to the gale or gales so holden, with liberty to 
dig, sink, work, and drive, make and use such levels, 
drifts, drains, cuts-out, watercourses, pits, shafts, and 
pit-heaps with sufficient heap room, for the purpose 
of winning and working, selling or disposing of the 
produce of such mines so galed, nevertheless so that 
the above privileges be exercised subject to, and in 
conformity with, the provisions of the said Act, and 
with these regulations. 

*' No. 2. No person shall be entitled to any other 
vein or veins ot coal than that or those awarded by 
the Mining Commissioners, or galed by tho gaveller 
or deputy-gaveller, and any underlying or other veins 
not so awarded or galed may be galed to other parties, 
but to be so worked as not to impede or injure the 
workings of the tracts already allotted, or hereafter 
to be allotted or galed." 

RoU and WinUrbotham, for Messrs. Goold, the plain- 
tiffs in the first suit, contended that there was no way 
of necessity. 

Pom/ret v. Pycrofl, 1 Wm. Saund. 823 ; 
that the evidence showed that the prospect of damage 
from water was not exaggerated, and that the Messrs. 
Goold were working their mines in the proper and 
recognised manner, while the company were impeding 
and injuring them. The company also was limited, 
and might not be able to pay for the damage they 
might do. 

The Forest of Dean Act distinguished three classes : 
1st, those who already had gales allotted to them ; 2nd, I 
those who had applied for gales ; 3rd, those who were 
entitled to apply at any future time for gales. As to 
the first, which included the Messrs. Goold, the com- ' 
missioners were merely to define the extent of their 
gales, and to make rules regulating the future working ; 
but they could not lessen or abridge any customary 
rights. The Messrs. Goold, provided they worked the 
mines properly, and left sufficient barriers of coal 



between their colliery and those a4Joining, and did not 
for five years discontinue working, had a right for ever 
to every ounce of coal within the specified geographi- 
cal area. It was a right as expressed in the second 
INiragraph of the second Act *' in the nature of leal 
estate,'* and existed until the coal was exhausted, and 
of this the owners were the solo judges. The Crown 
had no right to the minerals. The Messrs. Goold s 
rights were not in the nature of a lease, 

Powell V. Aiken, 4 E. & J. 343. 

The company might have sunk their pits throngh 
the barriers to be left between the mines. 

Earl of Glasgow v. The Burlei Alum Company, 
8 H. of L. Ca. 25. 

Sir ff. Cairns, Q.C., Giffard, Q.C., and B, B. 
Rogers, for the Deep Coal Company, argued that the 
case depended on a few elementary principles of law, 
and, when thus tested, was very simple. In tho 
present case there were two licensees of adjoining 
closes— it mattered not whether situated horizontally 
or vertically to one another — whose rights, whatever 
they were, were derived from one common owner, with 
whom they were both in privity, 
Gale on Easements, 112. 

The very case cited from Saunders was an authority 
that, to make a way of necessity, it is not necessary to 
prove that it is physically impossible to arrive at the 
close in any other way. 

Attorney-General v. MaXhias, 4 K. & J. 579, 
had already decided that the Forest of Dean Act had 
made a tdbuZa jrua of the old rights, privileges, and 
customs of the forest. 

The customs of the forest might have been in- 
valid customs. In the preamble to the Act the 
phrases, "alleged custom," "undefined," occurred: 
affording a suspicion that the customs were vicious— 
Rogers v. BrerUon, 10 Q. B. 26. 

Another intention of the Forest of Dean Act was to 
facilitate the granting of gales in the deep coal, and 
to allow those seams to be got at by pits. To faci- 
litate this the gaveller or deputy-gaveller, was to 
grant licences (section 60), and might refuse to grant 
any gale tho working of which he might think in- 
terfered with any existing gale or pit. 

A riparian proprietor had his action against a 
superior riparian proprietor for fouling the water of the 
stream ; but the case of a licensee was different even 
though his licence were irrevocable, 

Stockport Waterworks Company v. Porter, 4 N. R. 
441. 

As to the manner in which the company had exe- 
cuted the way of necessity. The place were the com- 
pany's pit was sunk was the place pointed out by the 
gaveller, and in sinking the pit the company were 
compelled to go vertically downwards, 'whereas the 
Messrs. Goold were not obliged to drive their level 
straight forwards, as they might have gone round the 
company's pit. 
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As to the risk horn water and the company being 
a limited company, the Messrs. Goold*B contention 
arose from a misconception of the practice of the 
Court, for thongh it might be true that an owner of 
a mine might flood his neighbour's mine, if he did not 
keep the water in his own mine down, still that neigh- 
bour could not come to the Court, and say, '* Though 
my neighbour is a rich man with a good pumping- 
engine, yet I ought to have an injunction, because his 
assigns may not be as rich or have as good an engine.** 
And a licensee could not be in a better position than 
an owner of a mine would be, 

North Eastern Railway Company v. EUioU, 1 J. 

& H. 145 ; on appeal, 10 H. of L. Ca. 338 ; 

a. c. 2 N. R. 87. 

The Court could not grant an iojunotion or put the 

company on terms to work properly when there was 

no reason to suppose that there was any intention to 

work improperly, 

Haines v. Taylor, 2 Ph. 209. 
The rule was, that when a case came before the 
Court without any proof of danger or iiyury, the Court 
would not try the question whether it was likely that 
there would be injury. 
The present case was similar to 
Earl of Cardigan v. Armitage, 2 B. & Cr. 197. 

Attoniey-Gcncraly Jaines, Q,C., and Hanson for the 
Crown. 

The C*rown was seised of the soil and mines in the 
Forest of Dean. The great *' Case of mines," 

Plowden, 310, 
kid down a number of general principles applicable 
to Crown grants. And see also 

Case of Alton Woods, 1 Coke 68. 

Crown grants were not to be carried beyond the 
express words, and the Crown by reserving the mines 
underneath reserved the right to get at them, unless 
such right was abandoned by express words. The 
Crown could not, by implication without express words, 
pass anything. 

Fishery of the BanM, Davy's Rep. 55. 

The grant of a gale was only a licence to work, 
which continued so long only as the coal lasted and 
no longer : it conferred no right to the space. When 
then the pits were sunk and the coal exhausted, the 
Messrs. Goold could not enjoin the defendants from 
going through the Crown's property. 

On the other point, of damage from water, an in- 
jimction to restrain persons from working in such a 
loauner as to run the risk, &c, was unknown in the 
practice of the Court. 

KoU, Q,C., in reply, contended that Sir H. Cairns* 
argument, that the customs were void because un- 
certain, was a fallacy, for the whole tenor of the Act 
showed that uncertain, as used in the preamble, meant 
obscure, and not well known but indefinite. 

That the Act had made a tabula rasa depended on 
Attomey'Oeneral v. Maihias, he. dL, 



but there the question was of a right to grant gales ; 
and Byles, J., determined that as to that, the Act had 
made a tabula rasa. What was the meaning of the 
word "confirm," in section 81 of the Act, taking 
that section, which was strengthened by, section 28, 
but that the Act, notwithstanding 

Attorney-General v. Maihias, lac. eit., 
ordered old rights to be ascertained, and confirmed 
those rights. The rights so ascertained by the Act 
and award, gave to the plaintiffs, their heirs and 
assigns, the absolute enjoyment of the seam of coal. 
Before the Act it was dealt with as a freehold right, 
and the plaintiffs might have brought trespass, 

Brain v. Harris, 10 Exch. 908. 
It was said that the great object of the Act was to 
facilitate working the deep coal, but there was nothing 
to show that it was intended that such working of the 
deep coal should be contemporaneous with working 
the upper coal. 
As to a way of necessity. 

Proctor y. Hodgson, 10 Exch. 824 ; 

Suffidd Y. Brown, 8 N. R. 340. 
The question of copyhold was analogous, 

Scriven, 509 ; 

LydaU y. Weston, 2 Atk. 19 ; 

Bourne v. Taylor, 10 East, 189 ; 

Lord Cardigan v. Armitage, loc. ciL, 
did not apply, as that was the case of an absolute 
owner. 

But even if such right existed, it must be carried 
out under rule 2. It was said that the Court would 
not grant an injunction on speculation of ij^ury, but 
see 

Haynesr. Taylor, loc. eU., 

North-Eastern Railway Company v. Elliot, loc. cU., 
which were direct authorities against that view. 
The remedy by injunction was preventive, and the 
plaintiffs had shown that the defendants were going to 
break through a certain vein, and had also shown with 
reasonable certainty, that the result would be serious 
injury to them. 

26 April, 1865. 

Wood, V.-C, after stating the facts of the case, 
proceeded to examine in detail the Forest of Dean Act, 
1 838. That Act, he said, began by reciting the Crown's 
title to the mines, not as a matter to be settled by the 
Act, but as a matter of undoubted right. It de. 
clared that such right was subject to certain customary 
rights and privileges, claimed by persons called free- 
miners, which customs it was expedient should be re- 
vised, and rendered available for obtaining the deep coal 
and other minerals of the Hundred of St. Briavel*s : and 
that it was also expedient that due limits aud bounds 
should be assigned to such gales and works as were then 
in existence, or might thereafter be opened or made. 
Thus the two purposes of the Act were evident — to 
define, for the benefit of all the freeminers, the exact 
extent of their boundaries, and next to give to all the 
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freeminers the opportunity of obtaining gales of th® 
deep coal. 

M to the distinction attempted to be drawn between 
the three classes of persons contemplated by the Act, 
his Honour could not arrive at any other conclu- 
sion than that, by the 24th section, the Commissioners 
had as full and complete power over those gales 
which were in existence at the date of the Act, as 
over the gales which had been then claimed, or which 
might thereafter be claimed. As there were, at the time 
of the passing of the Act, disputes as to the manner in 
which persons then in possession of gales should work 
those gales, his Honour would, were he to decide 
that the Commissioners had no power over such per- 
sons, deprive those gentlemen themselves as free- 
miners of one valuable portion of the Act, namely, 
the defiiiiteness and certainty which was intended to 
be attained by the award of the Commissioners. 

Proceeding next to look at the award itself, and the 
rules and regulations framed by the Commissioners, 
which the Act made binding on all persons con- 
cerned, it was evident that the Cominissioners in- 
tended, and considered themselves authorised, to 
provide equally for the regulation of the gales men- 
tioned in the award, as for any thereafter to be granted 
by the gaveller or his deputy. 

The Commissioners, so intendiug io provide, 
said in effect — "First, every person Jbiving these 
gales within the limits specified and described in 
our award, or which 8h<dl hereafter be specified 
or described in the gales hereafter made by the 
gaveller or deputy gaveller, shall hav^ fujl liberty 
and power to work those mines, subject to the regu- 
lations of the Act and our award. And secondly, 
no person shall have more than what is galed out to 
hi^ by the award ; and suiy underlying or other veins 
may b^ galed to other parties, but subject to the 
qualification that they are not to be so worked as to 
impede or injure the working of the tracts alx^ady 
allotted." The second provision of the rules im^ 
doubtedly referred to the second great object of the 
Act, namely, that the deep lying coal, as well as the 
upper seams, might be fully and effeotoally worked* 

In the present case, this operated, no doujbt, in- 
jaripusly to the interests of Messrs. Gk>Qld» but apart 
from any particular contest, it was a common benefit 
fQ€ all freeminers of the class to which they belonged. 
The intention was not to produce injury to on^ class 
for the benefit of another, for it was open to all 
alike, who had the privilege of freeminership, to 
apply to the gaveller or deputy-gaveller Iqt either 
an upper or an under seam ; and to either they were 
entitled. In fact, there might be groqiHid of com- 
plaint on the part of any freeminer having sufficient 
capital to work a deep pit, if ho w^re told,-^it is 
useless for you to apply for suoh a privilege, the upper 
seams, have been grantedi and you cannot possibly 
have a grant made to you of the lower seams, because 
yov will not be able to work them without passing 



through the upper seams. That would be a scripDs 
injury to all those concerned in working the mines as 
freeminers, and having rights and privileges which it 
was the intention of the Act to advance and secure. 

Xow the second Act defined a gale as a licence 
conferring an interest in the nature of real estate, and 
devolving on the heir. It was somewhat singulArly 
worded. It was, as it were, an irrevocable licence, 
one which could not be taken from the grantee or his 
assigns. The gale then being regarded as a mere 
licence granted by the Crown, it was a licence so 
granted that the lessor first reserved to himself the 
right of giving a like licence to others of what- 
ever was not included in the licence to the first 
licensee, and, at the same time, might be taken 
to have said; ''Although I reserve to myself this 
right of letting the subjacent veins, I shall only let 
them in such a way that any second licensee shall be 
restrained from working so as to impede or injure the 
workings of the seams that I have granted or dis- 
posed of to you." That was the contract. The 
licensor reserved the right of granting a farther 
licence of the lower seams, but that further power 
was to be exercised by him in such a maimer as that 
those who took subsequently should not be at Uberty 
to impede or injure the workings of the first licensee. 

At this point then arose a question, which was 
the turning question in the suit, what, in such a state 
of circumstances, were the rights of the i>erson who 
had so limited to himself the power of granting veins 
under veins already granted. There was abundant 
authority to show that, in the reservation of an under- 
lying stmtum of soil for mining purposes, all proper 
and ordinary means for enabling the person who liad 
that power reserved to him to arrive at that which he 
had ao reserved, were intended to be included, and 
that not only as between the Crown and a subject, 
but as betwemi subject and subject The point was 
fully discussed and settled ill the case of L&rd 
Cardigan v. Armitage {loc. dL), 

But did the power reserved in this case of granting 
the gales underneath, necessarily imply, us it would in 
a grant of the soil reserving minerals, a like power of 
piercing the upper strata to arrive at the lower strata ? 
When a person granted the whole surface of his pro- 
perty, there was only one answer to the question, what 
was to be done as to that which was reserved, for there 
was no other mode of access to it except through the 
surface. Did it follow tiien that h^^ any such neces- 
sity arose, as of course, with respect to the under- 
lying veins of these particular mines f There was one 
way in which it had occurred to his Honour the 
matter could be put. Suppose the Crown to have 
licensed the surface to a certain extent, and then 
having in mind that the deep coal had yet to be 
reached, to have determined not to grant to a new 
applicant for a gale, notwithstanding his privilege 
to apply for a gale, such a gale as would render the 
lower lying strata inaccessible : the Crown might 
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hare said, " I miuit take care that the lower strata 
shall be approached without damage to the powers 
I have coDferred on the previous galees of working 
their own coal, and, therefore, I will take care to 
leave such a space round every licence I may grant 
of the upper surface as shall at least suffice for the 
purpose of making pits in, in order to reach the lower 
strata." Such a suggestion was very plausible, but, 
on considering the whole scope of the Forest of Dean 
Act, his Honour had come to the conclusion that 
such a view was untenable, because the intent of 
that Act was to have the whole of the deep lying 
strata worked, and if it were to be suggested that 
the gavellers in granting future grants must take 
care that there should be such reservation made as 
should give access to the lower strata without inter- 
fering with the upper veins, what wds to bo done 
with regard to gales existing at the time of the 
passing of the Act? Those gales were very nume- 
rous ; they "wert stated in the award, from which 
it appeared that de facto, a large portion of the surface 
of the forest was, at the date of the Act, actually 
galed out ; and, in order to come to such a conclusion 
as that above soggested, his Honour would be obliged 
to hold that the Legislature did not intend that any 
portion of the underlying coal should be worked 
until all those gales positively in existence at the 
date of the Act, and named in* the Commissioners' 
avard, should be fully and completely and effectually 
worked out. 

Such a construction of the Act as that would not be 
rea»)nable, having regard to the provisions for the 
working of the deep coal, which, for the benefit of all 
freeminers, it was intended should be worked. 

With regard to so passing through the upper seams 
as not to impede br injure the working of them, 
the contest of the plaintiffs was this^lf you pass 
throQgh onr seams, in the first place, yon must not 
touch our stratum of coal in such a Way as to oblige 
us, in our ordinary working of that stratum of coal, 
to deviate from the customary way of working, and 
drive our level, in a circuitous course, round your pit 
There was proof that there stilU existed in the Messrs. 
Ooold's mines valuable coal, which they were working 
in the ordinary manner : and his Honour could have 
wished that the Act itself had provided for the diflS- 
cnlty. It might*have been easily provided for by the 
Act, but it had not been so provided for, and must, 
therefore, bo determined in accordance with the strict 
l^g^ ri^ts of the parties. 

In deciding this there were two questions : Jf irst. 
Supposing the Messrs. Goold to have been working 
up their coal in the ordinary way at the moment the 
''ompany commenced sinking their shaft, could this 
pit have been sunk ? Secondly. As the matter came 
before his Honour, the company having so far sunk 
their pit, ought the Court to interfere by iiy unction 
to prevent the pit being further carried on ? 

On the first point, his Honour thought that, wore he 



compelled to determine it, ho should be inclined to 
hold, that the necessary deviation from the usual 
course of working, so as to avoid the defendants' pit, 
was not such a species of impediment as to justify him 
in restraining those works from being done which were 
necessary for arriving at the underljring seams : to do 
so, would be to decide that it was impossible to arrive 
at the underlying coal until the whole of the coal 
included in the original gale was worked out — for 
there was evidence to show that through the whole 
tract of the forest the underlying coals had the same 
class of strata as that composing the Messrs. Goold*s 
colliery above them. The same course of reasoning 
would equally apply to the second point. Though 
there was no special provision for any compensation 
being made for the coal that might be taken in cutting 
the pit, yet any such coal would be the subject of an 
action of trover. 

Having decided so far, the next great point raised 
was, as to the risk from the water which might 
spring up in sinking the company's shaft, and do irre- 
parable ii^ury to the Messrs. Goold's colliery : and 
here his Honour was forced to confess that the 
evidence produced a very strong belief in ' his mind, 
that the injury which was anticipated was not at all 
unlikely to occur. The water might, perhaps, be kept 
down, but that there was very considerable risk of 
its rising, he thought, was clearly shown. 

What then were the rights of the parties 9 Where a 
right was given to penetrate, it would not be snfllcient 
for A plaintiff to say, I anticipate damage or injury 
if you woilc in a certain manner, but it must be shown 
that the defsndant is abont to act, or claims a right to 
act, in such a manner as to inflict upon the plaintiff 
that damage or injury. Wlicm such a right was claimed, 
then a plaintiff would be entitled to a& injunction* 

The present ease would be exactly analogmu to the 
case of EUicU v. North-Eastern Railway Company 
{loc cU.\ if the company here had said, "Tnie it is 
we may do you the damage you antic ipate, but it will 
only be in the ordinary and proper course of ear 
working. That cannot be helped. You will hate no 
remedy for that, for we have a right to do it. Yoa 
may receive damage, but it is no business of ours to 
prevent it" Here, however, the defendants did not 
insist upon this : on the contrary, they said, Wo arft 
bound by the roles ; we submit to the rules ; ws are 
going to work in such a manner as will protect the 
Messrs. Goold from damage. We have erected an 
engine, and if that will not keep the water under, it 
can be done by coffering the pit. There was here no 
assertion of right to do anything which would be to 
the damage or injury of the Messrs. Goold. The 
position of the Messrs. Goold might be a very painful 
one for any person to occupy, since a man whose pro* 
perty depended on an engine being kept sttffidently 
at work, or upon coffering, was in a very unsatis- 
factory position, particularly with a company limited 
in its resources. Yet his Honour did not thilik him- 
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self authorised by the case of Elliott v. The North- 
Easiem Railway Company {loc. cit. ), to restrain the 
company from doing those acts the performance of 
which they were then pursuing or contemplating. 

After a great deal of very anxious thought, and 
feeling that considerable injury might arise to Messrs. 
Goold without the greatest precaution and care being 
taken on behalf of those who were bound to exercise 
it, the conclusion his Honour had arrived at was, that | 
he could not by way of anticipation say that the Great j 
Western Deep Coal Company were about to work in < 
such a manner as would necessarily be contrary to ' 
the implied covenants and engagements they had , 
entered into, as lessees of the deep coaL 

The bill in the first suit must be dismissed, but I 
without costs. The inj unction prayed by the cross-bill 
would be granted, and the defendants in that suit, as 
they had attempted to take the law into their own 
hands, must pay the costs of that suit. 

, y?f; ^•:?- { Proud .. Bates. 
1, 2, 6 May, 1S65. S 

Mines — Minerah — Way-leaves — Right of 
Support — Reservation of Right of Way, 

A freeholder demised lands, reserving the mines and 
quarries, xoith power to sink for, win, and work the 
same, with free way-leave and passage, to, frotn, and 
along the same ; and coveiumted that in winning and j 
working the collieries within the demised premises, and \ 
in leading away the coals from the same, he would do 
'* as little damage and spoil to the soil and herbage of 
ih^ premises demised as he conveniently could do.** 

The Court refused an injunction to restrain persons 
claiming under the freeholder from using a drifl-toay 
made by them along the main seam of coal under the 
demised lands {and which drifl-'ioay had, in consequence 
of the seam being not of sufficient thickness to admit of 
the passage of a horse, been cut to a small extent into the 
rock above the seam), for the purpose of leading coals 
won by them under lands not the subject of the demise. 

The same persons worked the colliery in a manner 
which was not in use at the date of the demise, but 
which is now the tisiuU and proper method of working. 
In doing so, they caused the surface of the demised 
lands to subside. Such surface was used for agri" 
cultural purposes, and ths subsidence caused an injury 
thai might be repaired to the drainage and to a fence- I 
wall, biU did not othencise injure the surface for agri- 
cultural purposes. 

The Court granted an injunction to restrain the 
defendants from working in such a manner as to cause ' 
any further subsidence. 

The question, whether the right of way reserved to the 
lessor by the lease, was, strictly speaking, " a reserva- 
tion,** considered, 

A reservation of "mines** includes "minerals.** 

By an indenture, dated the 1st day of July, 1745, 



between William Belasyse, the lord of the manor, of 
the one part, and William Darnell of the other part, 
William Belasyse demised unto William Darnell, his 
executors, administrators, and assigns, certain lauds and 
grounds, then lately enclosed by the said William Dar- 
nell, ** (The mines and quarries lying and being within 
and under the same, with full power and free liberty 
and power to sink for, win, and work the same, with 
pit-room and heap-room for the same ; and with all 
liberties, privileges, and conveniences necessary and 
convenient for the winning, working, and management 
thereof (the said William Belasyse, his heirs or 
assigns, paying to the said William Darnell, his 
executors, administrators, and assigns, the sum of 
135. id. for every coal-})it which he or they should 
sink within the said demised premises), (and saving 
and reserving full and free liberty and authority for the 
said William Darnell, his executors, administrators, 
and assigns, to dig and take stones forth and out of 
the quarries within the said demised premises, for the 
building or repairing of his or their houses, buildings, 
or walls within the said manor to be built, repaired, or 
erected), with free way-leave and passage to, from, 
and along the same, on foot or on horseback, with all 
manner of carriages always excepted and reserved 
unto the said William Bel&syse, his heirs, and as- 
signs) to hold the said demised premises, with their 
appurtenants, and every part and pared thereof 
(except as before excepted), unto the said William Dar- 
nell, his executors, administrators, and assigns, from 
the day of the date of that indenture unto the fall 
end and term of 1000 years from thenceforth next 
ensuing fully to be complete and ended, without 
impeachment of waste, yielding and paying therefore 
yearly and every year for and during the said term of 
1000 years, unto the said William Belasyse, his heirs j 
or assigns, the yearly rent " therein mentioned. 

And William Darnell did thereby for himself, his 
heirs, executors, and administrators covenant, pro- 
mise, and agree with William Belasyse, his heirs, 
and assigns (among other things), that it should and 
might be lawful to and for the said William Belasyse, 
his heirs, and assigns, "from thenceforth for and 
during the said term of 1000 years thereby demised 
peaceably and quietly to cut, dig, sink, win, work, 
take, lead, and carry away the said mines and quarries 
in and from the demised premises aforesaid, with all 
liberties and privileges thereunto belonging, at the 
will and pleasure of the said William Belasyse, his 
heirs, or assigns, without the lawful let, suit, trouble, 
or interruption of him the said William Darnell, his 
executors, administrators, or assigns, or an}' other 
person lawfully claiming or to claim by, from, or 
under him, them, or any of them ; and he the said 
William Belasyse for himself, his heirs, executors, 
and administrators, did thereby covenant, promise, 
grant, and agree to and with the said William Darnell, 
his executors, administrators, and assigns (among 
other things), that the said William Belasyse, his 
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heirs, or assigns should and would well and truly 
pay, or cause to be paid, unto the said William 
Darnell, his executors, administrators, or assigns, the 
sum of 135. id. for every coal-pit which he or they 
should sink within the said demised premises, and 
that he the said William Belasyse, his heirs, and 
assigns, in the mining and working of the collieries 
within the said demised premises, and in the leading 
away the coals from the same, and in the using the 
other liberties and privileges before excepted and re- 
served to the said William Belasyse, his heirs, and 
assigns, should and would do as little damage and 
spoil to the soil and herbage of the premises demised 
as he and they could conveniently make or do." 

By another indenture of even date, similar in 
language mutatis mutatidis to the last- mentioned 
in-ienture, William Belasyse demised other land to 
William Darnell, on similar terms. 

The lands comprised in the two leases now form the 
South Shields Farm, and had become vested in the 
plaintiflf for the residue of the terms created by 
the leases- The defendants were lessees of the mines 
and minerals under the farm of South Shields by a 
lease granted by the freeholder claiming under 
Belasyse. Prior to the year 1862, the defendants 
commenced winning the coal under the South Shields 
Farm by in-stroke from workings in adjacent lands. 

In November, 1862, one of the closes of the South 
Shields Farm called Lowwell Field, subsided so as to 
damage the surface, and to cause considerable injury 
to the drains on which the plaintiff had expended a 
large sum of money, and to a fence walL It appeared 
that the defendants had in 1862 commenced taking 
away the pillars of coal left in their original workings 
so as to leave no support for the surface. 

In June, 1863, the plaintiffs brought an action 
against the defendants in respect of the injury caused 
by the sinking of the Lowwell Field. The action was 
afterwards compromised — the defendants undertaking 
to pay damages to be settled by arbitration. The 
damages were assessed at 392. 155. for the then present 
damage, and 9/. 105. for the prospective damage to 
the Lowwell Field and a wall on it. 

Dnring the proceedings on the award the plaintiffs 
discovered that the defendants were in the practice of 
carrying the coal worked by them under adjoining 
land hired by them from Messrs. Burrell, through the 
Kaggonways and tramways made by the defendants 
onder the South Shields Farm. 

In December, 1864, a further subsidence took place, 
and after some correspondence the plaintiff instituted 
the present proceedings. 

The bill, after stating the facts of the case, charged 
that the plaintiff was, under and by virtue of the leases, 
the owner as well of the subsoil as of the surface 
of the (ana for the residues of the terms of years, 
rohject only to the reservations to the grantor in the 
leases respectively contained, and that the defendants 
U no right or title to win or work the coal under i 



the farm, or to make or use any excavations in or 
under the farm, save under and by virtue of the reser- 
vations to William Belasyse, his administrators and 
assigns, contained in the leases respectively, and that 
the reservations therein contained of the mines and 
quarries under the farm, and of free liberty and power 
to sink for, win and work the same, with all liberties, 
privileges, and conveniences necessary and convenient 
for the winning, working, and management thereof, 
and of free way-leave and passage, were not intended 
to reserve any general right in the subsoil to William 
Belasyse, and were not intended to authorise or em. 
power William Belasyse, or the persons now claiming 
through him, to make or use any drifts or passages by 
them under the waggonways or tramways under the 
farm, for any purpose other than the convenient win- 
ning, working, and taking away the coal and other 
materials, won and worked by them under the farm, 
and that the defendants were not thereby authorised 
or empowered to use any of the drifts, passages, wag- 
gonways, or tramways for the purposes of carrying 
through or along the same any coal worked by them 
under the land of Messrs. Burrell, or under any other 
land adjacent to the farm. 

The prayer of the bill was : For an account of the 
coal carried by the defeudants from Messrs. Burrell's 
land, under the plaintiff's land, and that the defendants 
might be charged a proper way-leave rent : That they 
might be restrained from carrying any coal or other 
minerals gotten under any land except the South 
Shields Farm, along the drifts under it : That the 
defendants might be restrained from further working 
underneath the plaintiff 's farm, ''in such manner as to 
occasion any further subsidence or alteration of the 
surface of the land comprised in the same farm, or 
any part thereof : " For damages and general relief. 

The defendants, by their answer, alleged, that their 
lease was not granted by the lessor, "as owner of the 
reversion of the said farm, expectant on the termina- 
tion of the several terms of 1000 years, and 1000 years, 
therein or otherwise, than as owner of the said mines 
and minerals, as a tenement distinct and separate 
from the same farm. " 

They admitted that they had brought coal from 
Messrs. Buirell^s land by the drifts under the South 
Shields Farm ; and that they had removed the pillars 
of coal, and intended to continue to do so, alleging 
that in so doing they were working ** according to the 
customary and most approved method of working 
mines in the county of Durham." 

It appeared by the evidence that, prior to the year 
1810, it was not the custom in the county of Durham 
to remove the pillars of coal, but that at the present 
time it was the most approved method of working to 
do so. It also appeared that all the drifts had been 
made entirely in the main coal, except for a short 
distance where there was a fault, and except that part 
of the rock above the seam had been cut away, so as 
to give sufficient height for a horse to go along them. 



94 



THE NEW REPORTS. 



[13 iiAT, im. 



On tlie hearing of the cause. 

Jtott, Q,0., Wikoek, Q.a, and Fdber, for the 
plaintiff. 

As to the surface dattaga The defendants have set 
up a custom to work in the manner that they have 
used* This is not a question of custom. It is a ques- 
tion as to the construction of the reservation of mines 
in our leases. The subsoil is not excepted out of our 
leases so as to give the landlord prop«!rty in it 
Art to the right of stipport they cited, 
HwU T. Peah6, John. 705 ; 
SUioU V. North Eastern RaiUoay Ompany, 2 K. 

Rw 87 ; s. 0. 10 H. of L. Ca» SaS ; 
IHigdale v. Ihb^tson^ 3 K. A; J. 695. 
The alleged custom is no defence^ 
Smiort V. Morton, 5 £1 ft Bl. dO ; 
Bilion r, QramUU, 5»Ad. ft Bl (n. s.) 701. 
There was no right reserved to the lessor to carty 
ooalfl W0& imder other land aleng the drifts under owt 
land^ 

L^itiB V. BranikwaiU, 2 B. ft Ad. 487 ;. 
Bowsorr. Maeloan, 2-00 0. F. A J. 415; 
Farrow v. VansiUart, 1 Railway Cases^ 602. 
The reservation is of "mines and quarries/* that 
i9f as distingufshed fromr stibsoil. They have niade 
a drift net only through the coal, but also thtough the 
rock abbve it, whioh is part of the subsoil 

The fortn of the injunotiom to which We ax« entitled 
is given iA 

North'Baatem RaOmay Company v. GfosBlaiid, 2 

J. ft H. 580 : 
ffunt V. PeakOf toe oit 
The right to support follows from our right to the 
ei^joyment of our land, per Lord Oramooftk, in 
Jktckhmm v; Borromiy 9 H. of L. Ca. 512, 

Cairns, Q,C., and JHokensoUf for the defendants. 

The question as to the wayleaves is entirely a 
question of construction of the contract The reser- 
vation in the lease is a reservation of the mines and 
quarries,— that is, of the minerals and stones, 
Rogers on Mines, ch. 6, 
MiekiahwaUe v. WintsTr 6 Exch. 044, 
£drl ofJRoss V. Wainman, 14 M. ft W. 850 ; s. o. 
2 Exch. 800, 
with a passage to, froni, and along the same, as a 
separate tenement, not a mere licence to get the 
minerals. And so long as an^ minerals or stone 
remain to be worked, the defendants have aft absolute 
ownership in the way. 

'i^e fact of its being necessary to make a headway 
through the rock can make no difference. Either the 
rock is included in the word ** quarries,'* or if not, the 
reservation of a right of way along the minerals gives 
us a right to cut into the rock where it is absolutely 
necessary to do so. 

The right of support is governed by the contract 
between the parties contained in the lease. Lord 
Campbell*s judgment in 



Rowhotham v. Wilson, 8 H. of L. Ca. 348, 
shows that while there are certain general rules of 
law detennining the relative rights of the owner of 
the surface and of the minerals, still that if a special 
contract has been made, the rights of the parties' are 
governed by it. Here the contract enables us to take 
and carry away all the minerals. It is not a contract 
to work according to the custom of the county of 
Durham. The bill has not raised the case of an 
infringement of the contract, but is founded on the 
plaintiff's Common Law rights. 

If we are in the wrong, this is a case for damages 
not for an injunction, 

Isenberg v. East India House Estate Company^ 
Limited, 3 N. R. 345 ; 

Lloyd V. London^ Chatham, and Dover Rdilumy, 
Company, 6 KT. R. 54. 

WiUeook, Q,0», ih- reply, eked, as to the right of 
support 

Morris v. Rydinff, 5 K ft W. 60 ; 
SmaH V. Morton, 5 EL ft Bl. 30. 

5 May, 18d5. 

"VTooD, V.-C, said : In the case before him two 
questions had arisen under the same demise. 

The first question was, whether the defendants had 
any right to use the underground ways in the manner 
in which they had used them. It was important to bear 
in mind in seeking the answer to this question, that 
the lessor was at the time of granting the lease 
the lord of the manor, and that all the minerals in 
the manor then belonged to him in that character. 
It was evident that the *' mines " used in the reserva- 
tion contained in the lease must be taken to inclade 
minerals. And as the mines were not included in 
the demise, they might be used by the lessor, and those 
claiming under him, as they should think fit, SouO^r 
V. Maclean {loc. cit,). His Honour was unable to 
follow the argument of counsel as to the right of way 
having been excepted from the demise, for nothing 
could have been excepted except that which was 
actually in existence and formed part of the tiling 
demised, Wickham v. Hawker (7 M. ft 'V^. 63); 
Doe d. Dowglas v. J^ (2 Ad. ft E. 705). The 
lessor would become entitled to the right of way not 
as part of his old ownership, but as something re- 
granted out of the property demised, and the words 
did not express a mere limited right of way for the 
purpose of winning the minerals reserved (a right 
which would be implied in the reservation of the 
mines, Earl of Cardigan v. Armitage, (2 B. ft C. 197} 
but a right of way absolute for all purposes. The 
reason of the lessor contracting for such a right of 
way was obvious, viz., that he had the property in 
the minerals under all the manor. He should, there- 
fore, dismiss the bill with costs, so far as it sought to 
charge the defendants with a way-leave rent, and from 
carrying coal gotten under other lands along the drift- 
way under the demised premises. 
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The second question was, whether the defendants 
had a right to work ao as to let the surface of the land 
down : the case appeared to him to be governed by 
Dugdale y. Rohertson (loc, eit,). He was of opinion 
that a lessor was primd facie bound to keep up 
the surface of the land demised, and that the lessee 
could not be deprived of his right to support by 
implication only, Rowboiham v. Wilsm (loc. cii.). 
As to the argument that had been raised on the 
words contained in the covenant in the lease, " do 
as little damage," Ac., he was of opinion that no 
words in a restrictive covenant entered into by the 
lessor could confer on him by implication a right to 
damage the surface which he demised in its then 
existing state. For these reasons he should restrain 
the defendants from working under the plaintiffs* 
farm in such a manner as to occasion any further sub- 
sidence or alteration of the surface. 



WocMl, V..0. } 

4, 5 Mat, 1865. ( 



Dean v, Handley. 



Will, Construction — Gift over in eau of Death 
vnikout leaving Jtsue — Prior lAfe Interest, 

Baa and pereonal ealaU, inaludrng « huawtas, um 
den$ed and hequMthed in W%uA to pay an, awmiMy wt 
of the inootne to the tegtatar'e widow during har life, 
and afUr hsr decease the pregperty, utcUMug all aceU' 
midations, was devised and Uqwathed to the testator's 
sonW^batif he should die without leaowg issue, the 
UsUUor directed the trustees to sell and csfwsrt, and to 
distribute the proceeds among certain persons: — 

Held, that the gift over oidy contemplated the son^s 
dtaJlh in the lifetime of his Tnother. 

Edwards v, Edwards, 15 Beav. 857, approved and 
foUmoed, 

Balph Handley, by his will dated the 16th of Octo- 
ber, 1858, devised all his real estate to trustees, and 
bequeathed the use and enjoyment of certain chattels 
to his wife, Martha Handley, during her life. He also 
bequeathed to the same trustees his business as a coal 
and ironstone master, with veiy ample powers for 
eoahling them either to cany on or to discontinue the 
business, and, after also bequeathing to them his per- 
sonal estate, he declared that his trustees should stand 
possessed of his real and personal estate, and the 
aonaal produce thereof, together with the profits of 
Ms business, upon trust out of the annual pro- 
duce of his real and personal estate, imd the profits 
of his business, to pay to his, the testator^s, wife 
for her life a clear annuity of 1201., for the mainte- 
nance and support of herself and the testator*8 son 
William Handley. And the testator directed that 
after the decease of his wife, his trustees should 
sell the above-mentione4 chattels, and that the money 
to arise from such sale should sink into his personal 
estate ; and, from and after the decease of his 
wife, be .devised and bequeathed all his real and per- 



sonal estate and effects, including all accumulations 
of whatever nature or kind soever and wheresoever, 
and also including his business of a coal and iron- 
stone master, and all engines, machinery, and other 
effects employed therein, unto his son WiUiam, to 
hold to him, his heirs, executors, administrators, 
and assigns for ever. The will taext contained a pro- 
viso that, "in case his s^id 9on William should depart 
this life without leaving lawful issue him surviving,** 
the trustees were to seU and convert the real and per- 
sonal estate and effects, and stand possessed of the 
moneys to arise from such siale and conversion, upon 
trust as to one half part thereof to pay thereout a legacy 
of 1002., and two legacies of 501. each, and divide the 
residue of such half part among his statutory next of 
kin, and as to the other half part thereof, to pay the 
same to such person or persons as his wife should 
by win or other instrument appoint, and in default of 
appoiptment to hifl statutory next of kin. 

The testator died on the 3rd of December, 1888. 
His widow, Martha Handley, exercised her aforesud 
power of appointment by a will, dated the 21st day o^ 
February, 1863 ; and died on the 7th of March, 1864, 
leaving the son, William Handley, her surviving. 

Satten, for William Handley, contended, that the gtft 
over was limited to William Handley's dying without 
leaving issue, in Mrs. Handley's lifetime. He relied 
upon the prinoiple laid down in 

£dwards v. Edwards, 15 Beav. 857 ; 
and also cited, 

OaHand v. Leonard, 1 Swan. 161 ; 

Home V. PiOans, 2 My. & E. 15 ; 

Barker v. Cocks, 6 Beav. 82 ; 

XkMvenport v. Bishopp, 2 Y. & C. C. C. 468 ; 

Attends Estate, 8 Drew. 380. 

AmpTdett, Q.C., and Fry, for Mrs. Handley's ap- 
pointees, contended, that the gift over was intended 
to take effect if William Handley died without leaving 
issue, either in Mrs. Handley's lifetime or afterwards. 
Cooper V. Cooper, 1 K. & J. 658 ; 
Smith V. Spencer, 6 De G. M. & G. ^31. 

Batten in reply. 

Wood, Y.-C, said : On consideration of the 
whole series of authorities (although the principle in 
question had been most distinctly laid down in the 
later cases before the Majiter of the Rolls and Yice- 
Chaneellor Kindersley), he was of opinion that a 
general rule of construction had been built up, appli- 
cable to cases such as the present— a rule not depend- 
ing upon any minute indications of intention in the 
particular will, — though, of course, the whole will 
must be looked at, and due weight must be given to 
anything militating against the proposed construction. 
Thia primd facie rule of construction was, that if a 
disposition of the whole'income of a fund during a life 
(the rule would probably hereafter be held to apply to 
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any other particular period), was followed by an abso- 
lute gift to A, with a gift over in the event of A's dying 
without children or without issue, the Court would take 
the death of the tenant for life, or other period of distri- 
bution, as the point of bifurcation, and construe the 
gift over as a direction to the trustee of the fund to 
distribute it in one way if A died before that periodt 
and in another way if he died afterwards. 

The question was first dealt with, with reference to 
this general principle, by Sir Thomas Plumer, who, 
however, fortified his decision by referring to the par- 
ticular circumstances, which in that case {Galland v. 
Leonard^ loe. eit,) were conclusive. This case was fol- 
lowed by a series of other similar decisions— «. g. 
Home V. Pillans {loc, ciL) and Barker v. Ooeks {loc. 
cit.) — and the result of all the cases was summed up 
very clearly by the present Master of the Rolls in 
Edwards v. Edwards (loc, cU.), which decision was 
followed by Vice-Chancellor Eindersley in JU AlleiCs 
Estate (loe. eU.). 

The case of Smith v. Spencer (loc eit.), at first 
sight, appeared to be an authority the other way ; but, 
independently of its not being a case of a gift for life, 
with a distribution at a given epoch, there was, in 
immediately anterior proximity, a gift over of certain 
accumulations, in the event of the same person dying 
under twenty-one without leaving issue. The case 
was, unfortunately, very briefly reported ; but it ap- 
peared from the class of cases cited— 0.(7. BorastorCs 
Case (3 Rep. 19) and the Lord Chancellor's reference 
to Ackers v. Phipps (9 Bligh, 430), that the principal 



question argued was, whether F. S. Spencer took a 
vested interest on the testator's death. The Warwick 
Street property was devised upon trust to apply tho 
rents for the benefit of F. S. Spencer until he attained 
twenty-one, and then in trust for him. This, in ac- 
cordance mOiBoraston's Case (loc. cU.), was held to 
give him a vested interest from the testator's death, 
and the case was thus brought within the second 
rule in Edwards v. Edwards (loc. ciL\ that a gift over 
on death without issue, following an immediate abso- 
lute gift, was to be construed as referring to death at 
any time. This was a well-established rule, though 
it was difficult to reconcile it with that now under 
consideration. 

In the present case, the testator had given an 
annuity to his wife, and directed tho surplus income 
to be accumulated during her life. It was possible that 
the effect of the will was, to give these accumulations 
absolutely to the son ; but he must deal with the case 
exactly as if an estate for life had been given to the 
widow, or to some one else during her life. He pre- 
ferred to rely upon the general rule, but the provisions 
of the particular will were strongly in favour of that rule 
being applied. In the one event, the trustees were to 
divest themselves of the whole property, and hand it 
over bodily to the son ; in the other event, viz. , his dying 
without leaving issue, they were to realise it, and 
divide the proceeds. Therefore, upon the particular 
will,, he had no hesitation in holdiuflr that William, 
having survived his mother, had become absolutely 
entitled to the property. 



COMMON LAW. 



In re Windsor. 



Q.B. I 

27 April, 1865. > 

Extradition^'Rabeaa Corpus — Forgery^G <£r 7 
Vict, c 76. 

The Act 6 d: 7 Vict. c. 76 (inter alia) provides for the 
extradition o/persons charged with forgery. The prisoner 
was guilty of an offence which was made forgery by a 
local statute of New York before the Extradition Act:^ 

Held, thai this offence, not being forgery either by the 
law of England, or by the general law of the United 
Slates, was not within the provision of the 6 d: 7 Vict, 
c 76, s, 1. 

Writ of habeas corpus to keeper of House of Deten- 
tion, at Clerkenwell, to bring Charles Windsor before 
the Court. 

Return. — That the prisoner was in custody under a 
warrant of apprehension for having committed forgery 
within the United States of America. 



Facts. — ^The prisoner was employed by the Mercantile 
Bank of New York, a mercantile corporation, as a 
** teller,'* and his duty was to receive all monies, &c., 
and securities, deposited in the bank, and afterwards 
to pay them over to another clerk, who was called the 
** receiving teller," whose duty was to convert them 
into money, pay therewith draughts on the bank, and 
place the residue at the end of each day in the vaults 
of the bank, such sums being entered to his credit, in 
a book, called *' first teller's proofs," where entry was 
to be made also of his daily receipts and payments. 
He was responsible for the money kept in the vault. 

On the 28th of October, 1864, and during the next 
few days, Windsor said he was unwell, asked the 
receiving teller to do his work for him, and handed 
over the book called the ** first teller's proofs." The 
amount of money in the vault was entered in that 
book as "vault, 207,098 dollars, reserve." Windsor 
did not return, and the entry was found to be false, 
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30,000 dollars being missing. By the law of the local 
legislature of New York, tliis false entry is forgery, 
and a warrant for his apprehension on the charge of 
foigery was issued. He had sailed, and was followed 
to England and arrested. He was committed on the 
3rd of Febroaiy, by the Bow Street magistrate, Sir 
Thomas Heniy, to the House of Detention, Clerkeu- 
well, to be detained in order that he might be 
delivered np to the United States authorities accord- 
ing to the provisions of the Extradition Treaty, and 
the 6 & 7 Vict. c. 76. 

The attorney of Windsor then took out a summons 
before a Judge at Chambers, for a Juibeas corpus, in 
order to hare the proceedings reviewed. This sum- 
mons was heard before Mellor, J., who referred the 
whole matter to the Court. 

The Treaty of Washington, concluded in 1842, pro- 
vides, inter alia, "That her Majesty and the said 
United States should, upon mutual requisitions by 
them or their ministers, officers, or authorities respec- 
tirely made, deliver up to justice all persons, who 
being charged with the crime of murder, or assault 
with intent to commit murder, or piracy, or arson, or 
robbery, or forgery, or the utterance of forged paper, 
committed within the jurisdiction of either of the high 
oontractlng parties, should seek an asylum, or should 
be found within the territories of the other. Provided 
that this should only be done upon such evidence of 
criminality as according to the laws of the place where 
the fugitive or person so charged should be found, 
would justify his apprehension and commitment for 
trial if the crime or offence had been there committed ; 
and that the respective Judges and other magiatrates 
of the two Governments should have power, jurisdic- 
tion, and authority upon complaint made under oath, 
to issue a warrant for the apprehension of the fugitive 
or person so charged, so that he might be brought 
before such Judges or other magistrates respectively, 
to the end that the evidence of criminality might be 
heard and considered ; and if on such hearing the 
evidence shall be deemed sufficient to sustain the 
charge, it should be the duty of the examining Judge 
or magistrate to certify the same to the proper exe- 
cutive authority, that a warrant might issue for the 
finrrender of such fugitive, and that the expense of 
such apprehension and delivery should be borne and 
defrayed by the party making the requisition and 
receiving the fugitive." 

Then the 6 & 7 Vict. c. 76, s. 1 (passed to give 
effect to the above treaty), provides : — 

Section 1. " That in case requisition shall at any time 
be made by the authority of the said United States, in 
parsnance of and according to the said treaty, for the 
delivery of any x>erson charged with the crime of 
murder, or assault with intent to oommit murder, or 
with the crime of piracy, or arson, or robbery, or 
forgery, or the utterance of forged papers, committed 
within the jarisdiction of the United States of America, 
who dttll'be found within the territories of Her 



Majesty, it shall be lawful for one of Her Majesty's 
principal Secretaries of State, or in Ireland for the 
Chief Secretary of the Lord Lieutenant of Ireland, 
and in any of Her Majesty's colonies or possessions 
abroad for the officer administering the government of 
any such colony or possession, by warrant under his 
hand and seal to si^ify that such requisition has been 
made, and to require all Justices of the Peace and 
other magistrates and officers of justice within their 
several jurisdictions to govern themselves accordingly, 
and to aid in apprehending the person so accused, and 
committing such person to gaol for the purpose of 
being delivered up to justice, according to the pro- 
visions of such treaty; and thereupon it shall be 
lawful for any Justice of the Peace, or other person 
having power to commit for trial persons accused of 
crimes against the laws of that part of Her Majesty's 
dominions in which such supposed offenders shall be 
found, to examine upon oath any person or persons 
touching the truth of such charge, and upon such 
evidence as, according to the laws of that part of Her 
Majesty's dominions, would justify the apprehension 
and committal for trial of the person so accused, if the 
crime of which he or she shall be so accused had been 
there committed, it shall Y)e lawful for such Jus^ce of 
the Peace, or other person having power to commit as 
aforesaid, to issue his warrant for the apprehension of 
such person, and also to commit the person so accused 
to gaol, there to remain until delivered pursuant to 
such requisition as aforesaid." 

Section 2. '* That in every such case copies of the 
depositions upon which the original warrant was 
granted, certified under the hand of the person or 
persons issuing such warrant, and attested upon the 
oath of the party producing them to be true copies of 
the original depositions, may be received in evidence 
of the criminality of the person so apprehended." 

Section 8. "That upon the certificate of such 
Justice of the Peace, or other person having power to 
commit as aforesaid, that such supposed offender has 
been so committed to gaol, it shall be lawful for one of 
Her Majesty's principal Secretaries of State, or in 
Ireland for the Chief Secretary of the Lord Lieutenant 
of Ireland, or in any of Her Majesty's colonies or pos- 
sessions abroad for the officer administering the 
government of any such colony or possession, by 
warrant under his hand and seal, to order the person so 
committed to be delivered to such person or persons 
as shall be authorised, in the name of the said United 
States, to receive the person so committed, and to 
convey such person to the territories of the United 
States, to be tried for the crime of which such person 
shall be so accused, and such person shall be delivered 
up accordingly. And it shall be lawful for the person 
or persons authorised as aforesaid to hold such person 
in custody, and take him or her to the territories of 
the said United States, pursuant to the said treaty. 
And if the person so accused shall escape out of any 
custody to which he or she shall be committed, or to 
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which he 'or she shall be delivered as aforeftid, it 
shall be lawful to retain such person in the same 
manner as any person accused of any crime against 
the laws of that part of Her Majesty's dominions to 
which he or she shall so escape, may be retaken upon 
an escape. " 

By an Act of Parliament (S ^ 9 Vict, a 20) the 
form of the proceedings to be taken' in pursuance of 
the previous Act was regulated. 

The offence now charged against the prisoners is 
that of forgery contrary to the Statutes of the State 
of New York. The section will be found in the edi- 
tion of the Kew York Revised Statutee,. published in 
1S62» vol. 2, p. 561. 

The 35th section is as follows—" Every person who 
with intent to defraud shall make any feJse entry, or 
shall falsely alter any entry made in any book of 
accounts kept by any moneyed corporation within this 
State, or in< any book of accounts kept by any such 
corporation, or its officers, and delivered, or intended 
to be delivered, to any person dealing with such cor^ 
poration by which any pecuniary claim, obligation, 
or credit shall be, or shall purport to be^ discharged, 
diminished, increased, created, or in any manner 
affected, shall upon conviction be adjudged guilty of 
forgery in the third- degree." 

McMakiM (E. 0, Clarke with him), in stipport of 
the dischai^. 

The offence was not forgeiy within the meaning of 
the Extradition Treaty, and to enable the Court to act 
it should amount to forgery by the law of England, 

JUffina V. fugham, 29 L. J. M. C. 18 ; 

Wheaton's International Law, 236, 251, n, 77 ; 

2 Inst 75; 

2 Revised New York Statntes, 760 ; 

Ortolan, Diplomatic de la Mer, 340, 327 ; 

Fhillimore's International Law, 233 ; 

20 Up. Can. Q. B. Rep. 190 ; 

d6th Cong; 2nd SeM. Senate Ex. Doc. 11. 

Oiffard, Q. C, (Poland with him). 
In rs Tiernan, 12 W. R. 858 ; 33 L. J. M. G. 

200; 
Begina v. Bt»rt, 1 Moo. C. G. 486 ; 
Afuhrmm's Case^ 20 Up. Can. Q. B. Rep* 

CoCKBURN, C.J. — We are called upon to put a con- 
struction on the statute 6 & 7 Vict c. 76, embodying 
the treaty fw the extradition of persons chained with 
certain offences between this country and the United 
States, the surrender of the defendant being now 
demanded of us by that country. Amongst other 
offences mentioned in the Act, '' foi^ery " is specified. 
Now the applicant in this case was guilty of making a 
false entry in a book of amoneycd corporation, in which 
it was his duty to keep an account. No doubt the entry 
was false, and also was made for fraudulent purposes, 
but by the laws of thia country, common or statute, the 
offence is not forgery, nor, moreover, is it by the general 



laws of the United States : it is only forgery by the 
Local Act of the State of New York, and the qnes- 
tion for us to decide is, whether this fact alone is suffi- 
cient to bring the case within the statute ? I think 
it is not. The true construction seems to me to be, 
that the terms are meant to apply to offences which 
in the laws of both countries, have a common elemeat 
By what may be called a piece of artificial legislation, 
an offence which is not forgery either by our laws or 
the laws of the United States, is made by the State of 
New York to appear so. Now this statute was not 
intended to embrace all the legislation of each separate 
State in America, and we must not interpret as if it 
were^ The words must have their ordinary significa- 
tion, and inasmuch as the New York Local Acts depart 
from the laws of the United States and of this country 
in the matter of what is usually called " forgery," this 
is not a case for a surrender of the prisoner. 

Blackburit, J.— I co^ctr: The power to sun-endet 
crlmiaals ia derived frorm the 6 & 7 Yict c. 76. For- 
gery ifl there specified. The offence with which the 
prisoner here is charged was not forgeiy : forgery is 
the false making of an instrument purporting to be 
what it is not : it i» not the making of an instrument 
purporting to be whtit it is, but containing a falsehood. 
Reducing a lie to writing, is not forgery. Then the 
enactment as to forgery of the statute of New York 
comes in, by which the offence committed is forgery. 
Does the fact that it is made forgery by the locd 
statute make it forgery within the 6 A; 7 Yiot. c. 76 ? 
I do not think it does. The words in that Act must 
have their ordinary meaning, and therefore '* forgery" 
oannot mean any crime which one party may choose 
X<y call forgery. I agree, therefore, witfi my Lard 
that the prisoner must be discharged. 

Skei^ J.) concurred. 

Prisoner to he dtachwrgti* 



Backhottbe and Othxbs V, 
Hall. 



Q.B. 

2 Kay, 1865. 

Mercantile Law Amendment Act^ 1856 (19 (k 
20 VicL c. 97) 8. i— Change in Fvrm^ 
Ouatantee not G<mtmuing* 

Jkfendani and M, gave to the plainHffs (iMo \cerc 
hankers aiS.) the folloufing guarantee : ** In considera- 
tion that you, have at our instance and request ctm- 
sented to open an aeeounJt with the firm of 0, W, «6 If. 
/. ff,, Mphuilders, toe and each of us do herehy gitaran- 
tee the paymeiU to you of the moneys that at atoj 
time may hecome due not exceeding 5000Z., such pay- 
ment by us not to he mjade at a shorter date than 
twelve months from this date." To this an indorsement 
** We request you to become guarantee for us in nuinner 
wiihin set out"* was signed by E. H. <fc S. R., who tcith 
M, were then the only members of Vie firm as the plain- 
tiffs knew, E. H, dfc. 8. B, were respectively the widows 
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ofG, W. H. d' W. J. H.y the only original fiumMrs of the 
finrif which had been carried on for many years at S., 
a)id, ihrowfh many changes in the'numher and persons 
of its members, alioays under the same style of " G. W. 
& W. J, H:" Oh the death of E. H. within six months 
afler the making of the guarantee^ the firm toas carried 
on under the same style by the survivors, and the death 
being known to the defendant, and unknown to the 
plaintiffs, the plainiiffs continued as before to lend 
money to the firm : — 

Held, under section ^ of the Mercantile Law Amend- 
mnt Act, 1856, that the guarantee was not binding on 
ike defendant for any moneys lent by the plaintiffs to 
the. firm, after the death ofE,H., since the Court, looking 
at all the facts, thought tJuU the intention qf the parties 
thai the guarantee should continue to be binding not- 
withstanding a change in the firm did not ^^ appear 
tUher by express stipulatiofi or by necessary implication 
from the nature of the firm or otherwise,^* within the 
meaning qftliat section. 

SemUe, per Blackburn, J., that section 4 did not 
alter the previous law, butfioicd it. 

Special case without pleadings. Action to recover 
5000/. on the defendant's guarantee, given under the 
following circumstances : For some years before 1840 
Geoige Wilkin Hall and Willii^m Joseph Hall (bro- 
thers of the defendant) carried on business in co-part- 
nership as shipbuilders, under the style *and firm of 
"G. W. & W. J. HalL" After the death of WiUiam 
Joseph Hall in 1840 the business was carried on by 
Sarah Hall (his executrix and widow), and by his 
executors (of whom the defendant was one), and by 
George Wilkin Hall, under the same style of ** G. W. 
4 W. J. H(^U." George AVilkin Hall died in 1856. 
For some years after the death of William Joseph 
Hall, George Wilkin Hall acted as salaried manager 
of the firm of "G. W. & W. J. Hall," and for a few 
years prior to the death of George Wilkin Hall he 
and the defendant had the joint management thereof. 
After the death of George Wilkin Hall, the defendant, 
with Sarah, widow of William Joseph, and Elizabeth, 
widow of George Wilkin Hall, continued to carry on 
the business under the same style, and the defendant 
continued to act as salaried manager. In 1857 the 
then subsisting partnership was dissolved, and the 
business was thenceforward carried on by Elizabeth and 
Sarah Hall and their nephew M. under the saute style 
of " G. W. * W. J. HaU," the defendant at the same 
time ceasing to act as manager. In 1858 |I. applied 
to the plaintifis, who were bf^ikexs, to give the firm 
accofomodatiou by allowing them to open an account 
to be overdrawn to the extent of 5000/., to which the 
plaintifis consented upon receiving the following joint 
and several guarantee mfi^e and signed by M. and the 
defendant. 

"Sunderknd, 25 February, 1858. 
"Gentlemen, — In consideration that you have, at 
our inttance and request, consented to open an account 



' with the firm of G. W. & W. J. Hall, shipbuilders, 
' Mpnkwearmouth, we and each of us do hereby 
guarantee the payment to you of the moneys that at 
any time may become due, not exceeding 5000/., such 
payment by us not to be made at .a shorter date than 
twelve months from this date." 

This was indorsed, **We i-equest you to become 
gi^arantee for us in manner within set out. 

"EwzabethHall, 
** Sarah Hall. 
"To Messrs. Backhouse ^ Co., Bankers." 

Ill pursuance of this guArantee, the plaintiffs from 
time to time gave accommodation to the firm, and the 
firm thereby became indebted to the plaintiffs on a 
balance of account \n ,a ai^m which on the 17th of 
September, 1858, exceeded 5000/. On the ^th of 
July, 1858, Elizabeth Hall died. This was }aiown to 
the defendant at the time, but was not known to tho 
plaintiffs till 1862. On the death of Elizabeth Hall, 
the balance of account due from the firm was 
2,286/. Of. 9d. After her death the business of the 
firm was carried on under the same style by Sarah 
Hall and M., and the plaintifis, as before, kept the 
accounts of the firm at the bank carried on by them 
as continued accounts. On the 2nd of July, 1861, 
tijhe defendant's attorney, by the defendant's directioui 
gave the plaintiffs notice that the defendant would 
not hold himself liable to them after the receipt of 
that notice, for any moneys to be thereafter advanced 
by them to the firm, and expressed a hope that there 
would be no difficulty in relieving the defendant's 
mind ''by a speedy release of his guarantee." To 
this the plaintiffs replied, declining to release the 
defendant from his liability. On the 2nd of July, 
1861, the balance of account due to the plaintiffs 
from the firm exoeeded 5000/. All the advances 
upon which tlvia balance accrued were made 
subsequent to the death of Elizabeth Hall. The 
defendant in no other way, if at all, made himself 
responsible for that or any other balance, unless by 
the guarantee. The firm stopped payment in 1862. 
The Court to draw all inferences of fact which a jury 
might draw. 

The question for the Court is, whether, under these 
oircumstauces, the defendant is liable under his 
guarantee to pay to the plaintiffs any and what por- 
tion of the balance duo to the plaintiffs from the 

I firm of " G. W. & W. J. Hall," on the 2nd of July, 

I 1861. 

i Bovill, Q.C. {Karslake, Q.C., and ffannen), for the 

plaintiffs. 
I The defendant continued liable after Elizabeth 
> Hall's death, for this was evidently intended to be a 

continuing guarantee, and not to cease upon the death 

of any member of the firm. In the guarantee the 
I firm is described as **0. W. & W. J. HaU," its old 

style, though G. W. & W. J. were both long dead. 

If it was intended to confine the guarantee to the then 



100 



THE NEW REPORTS. 



[13 Mat, 1865. 



existing members, their names would at least haye 
been mentioned. Everything in the case tends to 
show that it was so intended, not one circumstance 
tends the other way. Moreover the defendant's appli- 
cation of the 2nd of July is conclusive to show that 
he considered it as a continuing guarantee. 

The decisions under the old Liw were, that if there 
was any change in the firm the guarantee ceased. To 
alter these, 19 & 20 Vict c. 97, s, 4, was passed, enacting 
that, under such circumstances, the promise should 
not be binding ** unless the intention of the parties 
that such promise shall continue to be binding not- 
withstanding such change shall appear, either by 
express stipulation or by necessary implication from 
the nature of the firm or otherwise." Here, such an 
intention does appear, both by necessary implication 
from the nature of the firm and otherwise. 

Lush, Q.C. {Watkin Williama with him), for the 
defendant. 

We say that the security ceased on Elizabeth Hall's 
death. The preamble of 19 & 20 Vict. c. 97, shows 
that this Act was passed to re-affirm the Common Law. 
The 19 & 20 Vict. c. 60, was passed to effect the same 
object in Scotland, and the words are just the same. 
(See section 7.) The old law in England was, that if 
there was a change either in the firm for whom, or in 
the firm to whom, the guarantee was given, the gua- 
rantee did not continue unless it contained a special 
provision to that effect. In, 

Weston V. Barton, 4 Taunt. 673, 
Mansfield, C.J., says, that from all the cases, except 
Barclay y. Lucas, "the propriety of which decision 
has been very much questioned, it results that where 
one of the obligees dies, the security is at an end," 
Simson v. Cooke, 8 Moore (C. P.), 606. 

There is an obvious reason why an obligor should 
become answerable for one or two persons known to 
him, but not for the firm when they have left, or when 
a stranger enters. 

[Blackburn, J.— See 
Chitty on Contracts, p. 473 (7th ed.). 
In a note to 

Barclay v. Lucas, 3 Doug. 826, 
the editor cites cases where that case was doubted.] 
See also 

Chapman v. Beckinton, 3 Q. B. 703, 
and the note in Patteson, J.'s, edition to 2 Wms. 
Saund. 414 a, n. (6). Barclay v. Lu4MS is not at all 
like our case, and it is doubted in Dance v. Girdler 
(1 N. R. (Bos. & PqL) 34). This is not at all like the 
case of a banking co-partnership formed, for instance, 
under 7 Greo. 4, c. 46, where the very nature and con- 
stitution of the firm is that the members are constantly 
changing. There is nothing whatever in the nature of 
this firm from which a " necessary implication " (for a 
reasonable inference is not enough) must be drawn 
that the guarantee was meant to continue. This is 
not a firm one member of which could readily sell his 



interest to a stranger. It was simply changeable bj 
death. 

[Blackbubn, J.— In Barclay y, Lucas, Lord Mans- 
field seems to have thought that, from the nature of a 
banking firm, the guarantee was meant to be conti- 
nuing, and the firamers of the Mercantile Law Amend- 
ment Act probably had that decision before them 
when they drew this section.] 
Yes ; this Act does not alter the old law. In 

MetcalfT. Bruin, 12 East, 400, 
the security was held to be continuing ; but there the 
obligees were a fluctuating company, with constant 
changes by transfer. It is simply a question of inten- 
tion, and each case must be judged by its own peculiar 
circumstances. 

Secondly, as to the defendant's admission in 1861 
that he himself believed the guarantee to be contina- 
ing, the case must be decided, not by his misappre- 
hension of the law, but by what the guarantee itself 
meant immediately after it was signed. The defen- 
dant cannot waive his defence by such an admission, 
and it is no evidence of what was intended at the time 
of making the guarantee. Therefore, on the whole, 
there is nothing in this case to bring it within the 
saving clauses of 19 & 20 Vict. c. 97, a. 4. 

BovUl, Q.C., in reply. It is clear, and not denied, 
that the defendant believed himself to be still liable, 
and the plaintiffs believed so too. Therefore, that 
raises a very strong presumption that it was mutually 
intended that the guarantee should continue. Metcalf 
V. Bruin is strongly in'my favour. In our case the 
firm was an old family business, handed down succes- 
sively from father to son, and husband to widow, and 
likely to have further changes, all which was well 
known to the defendant. He knew also of Elizabeth 
Hall's deatli as soon as it happened, and he ought to 
have informed us of it It is very hard upon the 
plaintiffs, who are heavy losers. There was the same 
difficulty felt in the Scotch Law (BelFs Commenta- 
ries, 1, 286), and the 19 & 20 Vict. c. 60, was passed to 
clear it up. 

Smith's Mercantile Law, 55 (5th ed.). 

Blackburn, J. — I think our judgment should be 
for the defendant. The action is on a guarantee of 
the 25th of February, 1868. [The learned Judge, 
after reading the guarantee, proceeded.] Now, at the 
time this was made, the firm of " G. W. & W. J. HaU "^ 
had been for some years carrying on the business of 
shipbuilders. During that time several changes in 
the members constituting the firm had occurred, both 
by old partners dying, and also by new partners bein^ 
taken in. When this guarantee was made the firm 
consisted solely of the two widows of Geoi^ Wilkin 
Hall and William Joseph Hall, and a third partner 
M., and all the parties to this guarantee knew that. 
With the firm thus constituted the business goes on 
for some time, till on the 6th of Julj', 1858, one of the 
widows dies. At that date the balance of account due 
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from the fiim to the plaintifiGa, and for which the 
defendant and M. were sureties, was 2,286/. 0*. 9d 
After this the business was continued by the surviving 
partners, and the account between the Arm and the 
plaintiffs was carried on by the plaintiffs as continued 
accounts, the death of Elizabeth Hall not being known 
to the plaintiffs, but being known to the defendant. 
There is nothing, however, in the case to show either 
that the defendant was bound to disclose the fact to 
the plaintiffs, or, on the other hand, that he took any 
active steps to conceal it from them ; it only appears 
that the plaintiffs had no opportunity of learning it. 
In this way the business is carried on so long that the 
2,286^. 05. 9d. is discharged ; but on the 2nd of July, 
1S61, more than 50002. was due from the firm to the 
plalntiiTd, and this debt was wholly incurred after the 
death of Elizabeth Hall. Therefore, the case raises 
the question, whether the guarantee binds the de- 
fendant to make good sums advanced to a firm not 
composed of the three members who constituted it 
when the guarantee was given. Before the Mercantile 
Law Amendiuent Act there was no doubt that a 
gaarantee was not continuing, unless it appeared by 
the terms of it that the parties intended it to be so. 
Whenever there was an express stipulation to that 
eiTect^ of course no doubt could be entertained. It 
had Ixjcn decided in Barclay v. Lucas that, under 
the facts of that case, the bond was a continuing 
one ; but that case was doubted in subsequent cases. 
In each case the real question 'to be considered is, 
vrhether the intentiou of the parties that the pro- 
mise shall continue is sufficiently expressed. It had 
l)een decided in Metcalf v. Bruin that, under the facts 
of that case, a bond for indemnifying a company where 
mention was made "of all other members thereof," 
Tras meant to be continuing. It was there held by 
the King's Bench, that it sufficiently appeared that 
the defendant intended to become answerable to the 
members for the time biijig of a fluctuating company, 
and such being the construction put by the Court on 
the bond, the plaintiffs recovered. Then came the 
Mercaritile Law Amendment Act, 1856, the object of 
which was to assimilate the English to the Scotch law, 
while at the same time another Act (19 & 20 Vict 
c. 60) was passed to assimilate the Scotch law to the 
English. Now, by section 4 of the Mercantile Law 
-Vmcndment Act, 1856, "no promise to answer for the 
dibt, default, or miscarriage of another made to a firm 
consisting of two or more persons, or to a single per- 
son trading under the name of a firm, and no promise 
to answer for the debt, dcfaidt, or miscarriage of a firm 
consisting of two or more i>ersons, or of a single per- 
son trading under the name of a firm, shall be binding 
on the person making such promise in respect of any- 
thing done, or omitted to be done, after a change shall 
have taken place in any one or more of the persons 
constituting the firm, or in the person trading under 
tlic name of a firm, unless the intention of the parties 
that such promise shall continue to be binding not- 



withstanding such change shall appear, either by 
express stipulation or by necessary implication from 
the nature of the firm or otherwise." I think that 
section does not alter the old law, but fixes the law 
in accordance with previous decisions. The first part 
enacts that such a promise shall not be binding, and 
that had been so decided in several cases. Then comes 
the saving clause — '* unless the intention of the 
parties" (obviously a just and proper exception) "that 
such promise shall continue to be binding notwith- 
standing such change shall appear,^' &c. That, I 
think, means no more than that whore such a case as 
Metcalf y. Bruin occurs, there the law shall remain 
the same ; that is, if the intention of the parties 
appears, as it did in Metcalf v. Bruin, then the 
intention shall govern the decision. Now, can we say 
here that the intention of the parties appears by 
necessary implication from the nature of the firm or 
otherwise I liooking at all the facts of the case, I 
think it does not so appear. There is nothing to show 
that the idea of fresh x>artners entering the firm, or of 
the existing partners dying, was contemplated when 
the guarantee was made, and there is nothing in the 
nature of a shipbuilding firm which would necessarily 
imply such an intention. We all know that in 
every case of a partnership it would be very easy to 
provide for the event of a change in the members, if 
the parties wished to do so. It appears, however, 
that in 1861 the defendant thought he was still under 
the obligation, but we cannot alter the meaning of 
the guarantee from what it was the day after it was 
signed. The question is not what the defendant 
thought afterwards, but what the guarantee itself 
meant at the lime, and I can see nothing here that 
amounts either to an " express stipulation " or 
** necessary implication." It is rather hard upon the 
plaintiffs, but we are compelled to decide for the 
defendant. 



SiiEE, J., concurred. 



3 May, 



Q.B. ( 

AY, 1865. I 



The Secretary of State foe 
India v, St. MAitY, Lam- 
beth. 



Poor-rate — Non-rateabUity of Premises Occupied 
by Secretary of State — Occupation by Croum 
for Public Purposes, 

Premises occupied as a warehouse for military stores 
for India, by the Secretary of State for India, arc 
exempt from rates, the Queen being the occupier. 

Case stated pursuant to 12 & 13 Vict. c. 45, s. 11. 

1st In an appeal wherein the Secretary of State in 
Council for India is appellant, and the churchwardens 
and overseers of the poor of the parish of St. Mary, Lam- 
beth, in the county of Surrey, are respondents, it was, 
agreed by consent of the said parties, and by order of 
Shee, J., to state the following facts as a special case for 
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the opinion of her Majesty's Court of Queen's Bench, 
and that a judgment in conformity with the decision of 
that Court should be entered at the Quarter Sessions 
for the said county, pursuant to the provisions of 
section 11 of the 12 k 13 Vict. c. 45. 

2nd. By a rate made for the relief of the poor and 
other purposes chargeable thereon by the church- 
wardens and overseers of the poor of the said parish 
of St. Mary, Lambeth, on the 17th of May, 1864, the 
building erected in the Belvedere Road, in the said 
parish, used for the military stores of the East India 
Government, were assessed thereto, and entered into 
in the said; rate as published, in the following 
manner : — 







Nome 


Gross 


Rate- 


Rate at 


No. 


Nome of Occupier. 


of 


Estimated 


able 


6d. 






Owner. 


Rental. 


Value. 


in£. 




The East India 




je2,T60 


£2,300 


£115 


434 


MiUtary Stores. 
The Hon. G. C. 
Talbot, Board of 
Gontronl for East 
India Affairs, 
Cannon Row, 
Westminstor. 
Lieut. H. lAmb, 
Manager. 











3rd. It has been agreed to amend the said rate by 
inserting the words Secretary of State in Council of 
India in the second column, instead of the uamos 
there appearing. 

4th. The statute 21 & 22 Vict. c. 106, is to be 
taken to be part of this case. 

5th. The building so assessed has been erected 
by the Secretary of State in Council of India as a 
warehouse for the storing of the military stores and 
implements used by the forces of her Majesty em- 
ployed in the service of the Government of India, and 
is occupied solely for that purpose by him through his 
subordinate officers. 

6th. It is admitted that the East India Company 
were rated and paid parochial rates in respect of the 
India House and other premises belonging to them 
previous to the passing of the 21 & 22 Vict. c. 106. 
The premises in question were erected, and the land 
was purchased, subsequent to the passing of that Act. 

The building and warehouse so assessed is not used , 
for any other purpose than that of warehousing the 
said stores, and the building itself and all the con- 
tents are vested in the Crown, for the service of the 
Government of India, under the provisions of the 40th 
section of the said statute, 21 & 22 Vict. c. 106. 

No part of this building and warehouse is occupied 
by the Secretary of State in Council, or his subordi- 
nate officers, for purposes of residence therein, and the 
duties of the officer who is employed in the building 
are performed by him as inspector and storekeeper 
during the day in an office in the said building, 
solely used in the jierformance of these duties. 

7th. On the part of the appellant it is contended 



that the said building and warehouse is exempt 
fi'om liability to the said rate on the foUowlDg 
grounds :— 

(1). That the said building is public property be- 
longing to the Ci-own. 

(2). That no person has any beneficial interest m 
occupier of the said building. 

(3). That the said building is exempt from pay- 
ment of rates by reason of its being public and Govern- 
ment property. 

8th. (1). The respondents contend that this is, 
under the circumstances stated, neither Crown, nor 
public, nor Government property, in such a sense aa 
to exempt it from rateability. 

(2nd). That her Majesty is merely a trustee of the 
property which is beneficially occupied for the service 
of India exclusively, and that such property is there- 
fore liable to be rated. 

(3rd). That the said statute renders the Secretary 
of State in Council of India, subject to all the liabili- 
ties in respect of rating that the East India Company 
were subject to before it passed. 

9th. If the Court of Queen's Bench shall be of 
opinion that for any or more of the above grounds the 
said building and warehouse is exempt from being 
assessed to and from payment of rates, the said rate 
in respect of the said building is to be quashed, if 
otherwise the said rate is to be confirmed. 

ff&n, 0. Iknman {RobiMon, SerjL, with him) for 
respondent. 

These premises are rateable, the Queen being only 
a trustee for East India Company «nd its stockholders. 
The revenues of India are applied, not for the benefit 
of the community of England at large, but to the pay- 
ment of dividends on East India stock; and no 
Englishman, except as a holder of stock, has an 
interest in the funds which would go to pay this rate, 

Jteffina v. HarrogaU, 16 Q. B. 1012 ; 

Mayor of Manchegier v. Overseers of Manchester, 
17 Q. B. 859; 

OamJbUr v. Overseers ofLydfordt 3 El. & BL 846, 
where Erie, C.J., draws a distinction ; 

Regina v. Badcock, 6 Q. B. 787 ; 

Steer's Parish Law, 476 ; 

21 & 22 Vict. c. 106 ; 

16 & 17 Vict. c. 96. 

Forsyih, Q.C, (Maule, with him) was not called 
upon. 

Blackburn, J. — I have no doubt that, according 
to all the cases decided, these lauds are not rateable, 
on the principle of there being no occupier within the 
words of the statute. The Poor Law says, that the 
rate shall fall on the occupier ; and the Queen, not 
being specially named, is the occupier, and conse- 
quently there can be no rate. It is immaterial whether 
the lands were ancient, or whether they were recently 
acquired, or indeed whether they were held by the 
Queen personally as palaces, or by her servants &s 
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public offices. The Qaeen is the occnpier, and there* 
fore the J are not rateable. 

It was dearly laid down in the Postmaster-Oeneral'a 
case, SmUhT. Birmingham (26 L. J. M. C. 105), that 
the occupation by the head of a great department of 
the GoTemmenty as servant of the Qaeen, is not 
rateable. Sometimes a hardship may result, a burden 
may be thrown on a small remnant of a parish, but 
that is a matter for special legislation, and we cannot 
help that : the general law is dear that these premises 
are not rateable. There is another class of cases to 
irhich our attention has been drawn, viz., the case of 
trustees, who cannot be called servants of the Crown, 
and those cases depend on a case now pending before 
the House of Lords. They do not, however, apply 
bete. Mr. Denman's remarks as to India and the 
works carried on for India forming no part of the 
gorermnent of this country, support an untenable 
proposition. The government of India is a very im- 
portant branch of the government of the British 
empire, and comprises a very large territory and a 
popdation greater than that of England. This build- 
ing is not rateable, and the object of such occupation 
does not alter the rule ; and the transfer of the whole 
rate on the rest of the parish cannot be helped. 

Shxe, J., concnrred. 

Judgment for the appellants, 

O B (Smith and Another, As- 

28 Aprii, 6 May, 1865. j "^'^ ^> ^^ Willdex. 

Statute of Pravds (29 Car. 2, c 3) «. 17— 
Verbal Contract -^ Sale by Sample — Delivery 
--Aec^tance and actual Receipt — Rescission 
of Contract — Bankrupt Law Consolidation 
Act, 1849 (12 <fe 13 Vict. c. 106), «. 125— 
Bankrupt — Goods in Possession, Order, or 
Dispositum — Repuied Owner — Real Owner — 
Cement of true Owner, 

In order to saiiafy section 17 of the Statute of Frauds 
(29 Car. % e. 8), by an acceptance, the acceptance must 
hi vnth the assent of the wndor, and uniil such 
wtepUince the contract is not valid, and the pro- 
ptrty does not pass, although (here has been a good 
defiverg hy the vendor. Therefore where the vendor, in 
Tunudmee of a verbal contract to sell goods {no portion 
Uing paid for) for more than 10^., delivers them to one 
vcho is an agmt of the vendee to warehouse, where they 
remain for some time under circumstances which do not 
aaioiaU to an acceptance so as to satisfy the statute, 
Ae vendor has, previous to such an acceptance, theright 
to rescind <*s contract; and when he has so rescinded 
tt, no M&MfMsiU occeptonce by the buyer or an agent 
can divesi ikeU right, and mdke the contract valid. 

Under ikimaetment m the Bankrupt Law Consoli- 
daUonA^imf t. 12(^ "Thai if any bankrupt at 



the time he becomes bankrupt shaU, by (he consent and 
permission of the true owner (hereof, have in his pos- 
session, order, or disposition any goods or chattels 
whereof he was reputed owner," the true owner must 
consent that the bankrupt shall have the goods in his 
possession, order, or disposition, at the moment of his 
bankruptcy as repuied owner ; and therefore a case 
where the true oumer eo^isents that the bankrupt shaU so 
have them as real owner, and not as reputed owner, is 
not within this section. 

Load V. Green (15 M. & W. 220) followed. 

Bailey v. Sweeting (80 L. J. C. P. 150) commented on. 

Special case without pleadings. 

Action to recover 80/., the value of forty-eight and 
a-half quarters of barley. Willden (the bankrupt) for 
some time prior to November, 1863, carried on busi- 
ness as a com merchant at East Dereham, county of 
Norfolk. The defendant is a farmer, residing at Castle 
Acre in the same county. 

The defendant, on the 8rd day of Noveiivber, 1863, 
verbally contracted with the bankrupt to sell him 
forty-eight and a-half quarters of barley at 855. per 
quarter-; there was no written contract, and no pay- 
ment on account. The sale was by sample, and the 
bulk was taken on the 7th of November by the defen- 
dant in his own waggons to the goods-shed of the 
Swaflfham railway station, and left on the platform 
there with a delivery note in his own handwriting in 
the words following— 

" Great Eastern Railway. 

" To the Station-Master, 

"Swoffham Station, Nov. 7th, 1868. 

"Receive 97 coombs of barley, consigned to the 
order of Mr. Willden, of Dereham, from 
** Thos. Moork Hudson. 

"Charges ." 

No receipt was given by the raUway company for 
the com. It is the custom of the trade for the buyer 
to compare the sample with the bulk as delivered, and 
if the examination is not satisfactory to strike it — t. e., 
either refuse to accept it, or allow it to remain as 
the property of the vendor. Notwithstanding the 
delivery of the bulk by the defendant at the Swaifham 
station, it was in the power of the bankrupt to strike 
the com, if it had not proved according to sample on 
examination by him or on his behalf. 

On the 9th of November, WUlden was adjudi- 
cated a bankrapt on his own petition, filed that day. 
No portion of the corn was paid for. On the 11th of 
November, the defendant gave a verbal notice to the 
station-master at Swaffham not to deliver the corn 
into the possession of the bankmpt or his assignees, 
or any other person, without his (Hudson*s) written 
consent, but to deliver the same to him, or his order, 
and subsequently on the same day gave a written 
notice to the station-master to the same effect. The 
station-master promised the defendant that no one 
should remove tiie com without his instructions. 

F 
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Wben these Botices were given the com was still 
on the platfonn of the goods-shed at the station. 
The bankrupt had given no orders or directions ro- 
specting it, nor had he examined it to aee whether the 
talk corresponded with the sample, nor hod he given 
any notice to the defendant that he accepted or de- 
clined the com.* No demurrage was charged by the 
railway company in respect of the com. It was the 
custom of the company to charge demurrage on com 
or other goods left at the station for upwards of five 
days, but not for any shorter period. 

On the 1st of December the plaintiffs were duly 
appointed assignees of the banknipt, and on the same 
day they gave notice to the railway company that they 
claimed all the corn which had been left by various 
persons to the order of the bankrupt at the different 
stations of the railway. The company, on being in- 
demnified by the defendant, delivered the forty-eight 
and a-half quarters of barley to him on the 5th of 
December, 1863. 

The defendant's evidence before the Court of Bank- 
ruptcy on the 9th of November, 1863, is part of the 
case . He said — 

*' 1 undertook to deliver the barley at the Swaffham 
station at my own expense (when I say I undertook, 
I mean that it was usual for me to do so). I had 
several prior dealings with the bankmpt, in which I 
delivered the com to the order of the bankrupt to 
Swaffham station. I believe it was the bankrupt's 
practice to have corn which he purchased sent to his 
order at the railway station, and to forward such com 
from the station to the purchasers. The bankrupt 
had no warehouse in which he could store it." 

The plaintiffs as such assignees contend that there 
was a perfect delivery of the barley to the bankmpt ; 
that the transUus was at an end, and that the pro- 
perty in the corn passed to them as such assignees. 
They also claim to be entitled to the com as being 
under the above circumstances in the order and dis- 
position of the bankmpt at the time of his bank- 
mptcy. The defendant contests the above claim 
altogether. 

The question for the Court is, whether the plain- 
tiffs, under the above circumstances, were entitled to 
the barley. 

Mellish, Q. C, {Metcalfe with him), for the plaintiffs. 
The plaintiffs can recover in this action, for, 1st, 
there was no valid stoppage in transitu by the defen- 
dant since the tranaUtis was at an end. 
[This point was at once conceded by Gray, Q.(7.] 
Then, 1st, the property was in the buyer when 
made bankmpt, since there was a good acceptance 
and receipt within section 17 of the Statute of Frauds 
by the bankrupt himself. Acceptance and receipt are 
only required because the statute says no contract 
shall be good without, and they are only of use to 



* Hie case does not show when, if erer, tho bankrupt had 
notice tbat the barley had been deUverod at the station.. 



enable evidence to be given as to what the bargain vl 
When acceptance and receipt are proved, then tiie 
case is at once taken ont of the statute, and is to l)e 
decided by the Common Law as if there had been no 
such statate. Here, then, the contract was 4^mplete, 
for the defendant had parted with the possession of 
the com, and delivered it to the agent of the bank- 
mpt, with whom it remained. Here was receipt j 
and acceptance. In Bailey y. Sweeting (30 L. J. C. P. j 
150) it was held that a letter of the defendant was a i 
sufficient memorandum to enable evidence to be given I 
of the contract, though the letter actually repudiated I 
the contract. 

In Taylor v. Wakefield (6 EL & Bl. 765) it was 
held that there was no evidence of acceptance, bnt 
there there was no delivery, and here there is. The 
bankrapt's silence while the goods lay at the station 
is evidence of his intention to accept and of his 
actually accepting. It is trae that this was always 
subject to his right to repudiate if the goods were 
not according to sample, but this power to repudiate 
does not prevent the contract from being binding and 
complete. If the goods were according to sample, he 
had no power of rejection, therefore the contract was 
valid, 

Morton v. Tibbett, 15 Q. B. 428 ; 
Bushel V. Wheeler, 15 Q. B. 442 n. 

[CocKBUBN, C.J.— If the goods had perished by fire 
between the 9th of November and the 1st of Decem- 
ber, do you deny that they would have perished to the 
loss of the seller ? ] 

Yes. 

[BLACKBUitN, J., cited Meredith v. Meigh (2 EL t 
Bl. 364).] 

But, 2nd, even if the bankrupt did not accept the 
goods himself, the assignees did so for him by their 
notice of the 1st of December, and they had all the 
rights which he had, 

ScoU V. PettU, 8 Bos. & PuL 469. 

[Blaokburk, j., cited Van Casteel v. Booker (IS 
L. J. Exch. 9), and Gibson v. Carruthcrs (8 M. & W. 
321).] 

3rd, if the property did not pass, yet at the mo- 
ment of bankruptcy the goods were in the possession, 
order, or disposition of the bankrupt as reputed owner 
with the consent of the real owner. 

Chuy, Q.a (/. Broum, Q.C, and Bayford with 
him), for defendant. 

1st. The property in the goods did not pass to the 
bankrupt, for there was neither an acceptance nor a 
receipt to ssjisfy the statute. 

[CoGKBUBN, C.J. — Is there anycaae deciding that 
where the seller having delivered can demand posses- 
sion back, he himself having done all he can to bind 
the contract ? ] 

Yes ; Taylor t. WaJufiOd, 

[CocKBVBN, C.J. — Supposing the buyer accepts 
subject only to the right to repudiate if not according 
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to sample, than I entertain a Strang opinion that the 
property passes.] 
But here there was no acceptance. 
Chitty on Contracts, 867 (7th oi). 
QodU y. Rose, 17 C. B. 229 ; 
Norman y. PMUips, 14 M. & W. 277 ; and 
Bunt ▼. ffeeht, 8 Exch. 814 ; 
are Tory like the present case, and are strongly in my 
favonr. To sati^ the statute there mnst bo some 
act by which the bnyer affirms that he receives the 
goods^ and there is no snch act here. His silence can 
not be a constmctive acceptance ; for at the delivery he 
knew he was on the eve of bankruptcy, and can never 
have intended to pay for them, and could not therefore 
honestly accept them. Besides, it does not appear that 
he knew they were lying at the station. If these 
goods had perished they would have done so to the 
vendor's loss, 

Meredith y. Meigh, 2 El. A: BI. 894. 
In 
EaH V. Bush, 27 L. J. Q. B. 271, and EL B. & 
E.494, 
the delivery at the wharf was exactly equivalent to 
the delivery at the station here, and that was held no 
acceptance. 

[Blackburk, J. —But in neither of those cases had 
bankruptcy intervened. It seems absurd to say there 
was not a receipt, tho^h there may not have been an 
"acceptance."] 

Here there is certainly no more than a con- 
structive receipt^ and the statute says, "actually 
receive." 

Bailey v. Sweeting is not in point, and see per 
Willes, J., p. 162, citing, Taylor v. Wakefield. 

2nd. The assignees could not accept instead of the 
bankrupt, for assignees have no such right in law, 
«id the cases cited on the other side do not establish 
that proposition. Moreover, as a fact, they did not 
attempt to accept till too late, for the seller had 
already rescinded the contract, 

Nicholxm v. Boioer, 1 El. & EL 172. 
3rd. The goods were not, at the time of bankruptcy, 
in the possession, order, or disposition of the bank- 
rupt as reputed owner with the consent of the true 
owner, within 12 & 18 Vict. c. 106, s. 125. For, first, 
he never had the disposition, 

Gibson v. Bray, reported better in Holt, N. P. 
556, than in 8 Taunt. 76, 
[Blackburn, J. — ^Your argument would be very 
strong if the words were "order and disposition," as 
in 21 Jac. 2, c. 19, 8. 11, under which Gibson v. Bray 
was decided. But in this statute they are "order or 
disposition. "] 

The facts show that they were neither in his posses- 
sion, nor his order, nor his disposition. Secondly, he 
had not the reputation of being their owner, 

Wilkins v. BroTnhead, 7 Sc. N. B. 921, and 6 M. 
& G. 963. 
Thirdly, the consent of the true owner is wholly 



wanting, for he certainly never intended the bankrupt 
to have the goods as reputed, but as real owner, 
Load v. Green, 15 M. & W. 220, per Parke, B. 

MeUith, Q.C., in reply. 

1st. As to the Statute of Frauds, no case has yet 
decided, that if there is a verbal contract and a deli- 
very to a purchaser or his agent, the seller, before 
acceptance by the purchaser, can by a simple notice of 
re-delivery liot complied with, prevent the purchaser 
from accepting, and so making the contract binding. 
Taylor v. Wakefield comes the nearest, but there 
there was no delivery. If section 47 of the Statute of 
Frauds had never passed, then it could not be con- 
tested that no rescission of the contract would be 
possible here : then if there be an acceptance and 
receipt to satisfy the statute, no rescission is possible, 
and the contract is valid under the statute. The 
acceptance and receipt operate not only from the time 
of their occurrence, but relate back to the date of 
making the contract^ so as to enable the bnyer to 
sue for a breach of the contract committed before the 
acceptance and receipt. Williams, J,, took the same 
view of this point in Bailey v. StoeetxTig. 

[CocKBURN, C.J.—If I can distinguish this case 
from Bailey v. Sweeting I shall do so, for I do not 
intend to adopt that case unless compelled.] 

The acceptance and receipt take the case out of the 
Statute of Frauds altogether, and leave it as at 
Common Law. Bailey v. Sweeting is a direct autho- 
rity that the writing may be at any time ; and hence 
the acceptance by the assignees was not too late. 

[CocKBURK, C.J. —We should be very reluctant to 
extend that case one jot further.] 

The Statute of Frauds was passed simply to prevent 
perjury, and ought not to be carried any further than 
the decisions already go. The vendor has done the 
act which binds him,— namely, the delivery; the 
acceptance and receipt are merely required in order 
that a contract may not be unfairly put upon the 
vendee before he has consented. If, in a written con- 
tract, the vendor alone signs, he cannot repudiate. 
So here he was bound. The bankruptcy must not 
prejudice the Court ; it must be taken as a perfectly 
honest contract, ffunt v. ITecht is quite different 
from this case, for there the goods sent were not 
according to sample, and the buyer never did anything 
to accept, but instantly, on examination, repudiated 
them. Martin, B., there points out the distinction 
between that case and Morton v. Tibbett, where the 
buyer dealt with the goods " in a manner inconsistent 
with the right of property being in the vendor." In 
ffaH V. Bush, also, the facts were easentially diffe- 
rent, for there the vendor had to ship the goods after 
the delivery at the wharf; but here the deUvery at 
the station was final, as far as regards the vendor. In 
Norman v. PhUlips the ground of decision was, that 
the purchaser refused to take the goods, and there 
Alderson, B., points out that the carrier was only an 
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agent to carry ; but here the company were the buyer's 
warehousemen, he having no pUce to store the goods 
in. 

2nd. As to the "possession, order, or disposition." 
There is ample evidence to show that the banknipt 
was the reputed owner. His credit might depend 
on it. 

[Blackbubn, J. — But looking at the special custom 
between the parties, and the fact that that was known 
to other people, could he be said to be "the reputed 
owner" ?] 

The right to reject would not prevent his having 
the reputed ownership. « 

Gibson V. Brajff 8 Taunt. 76, 
is inaccurately reported. The goods were virtually in 
the bankrupt's possession, they certainly remained to 
his " order," and he had the power of disposition over 
them, which is what 12 k 13 Vict. c. 106, a. 125, 
means. The consent of Hudson to the goods lying at 
the bankrupt's order appears from the cose. 

[Mellor, J.— But how do you make out that the 
vendor intended him to have the reputed ownership i] 
There is nothing to show that the vendor objected 
to the bankrupt obtaining credit by the reputation of 
owning them. This is not like the cases where goods 
were procured from the vendor by mistake, or by 
fraud, as in Load T. Green, for the transaction was 
bond fide. 

CocKBURNv O.J. — This case has been argued with 
great ability, and the Court is much indebted to the 
learned counsel on both sides for the learning and 
research which their arguments have shown. We 
think our judgment must be for the defendant. 
Several questions arise in this case : First. Whether 
the defendant had the right to stop the goods in trah- 
situ. This point may be at once disposed of, for it 
appears quite clearly that the trantUua had ceased ; 
the goods had arrived at a place where they were in 
the custody of the railway company, not as carriers, 
but as warehousemen, and it required a fresh direction 
from the consignee to remove them. Thus the tran- 
situs was at an end, and the defendant has no claim 
on that ground. The second question is the most 
important, namely, whether at the time the defendant 
demanded the possession of the goods from the com- 
pany, the right of property was in him, together with 
the right of possession. That depends on the ques- 
tion whether the requirements of the 17th section of 
the Statute of Frauds were satisfied. Under this 
head the first point is, whether the delivery to the 
railway company (which must be taken to have been 
made by virtue of an arrangement between the parties), 
and the receipt by the company on the part of the 
purchaser, amounted to an acceptance and receipt so as 
to satisfy the statute. I think they do not. I think 
Hart V. Busk and Hunt v. Hteiht are conclusive to 
show that the delivery to the railway company was 



Hart V. Bush the goods had been delivered at a 
wharf, as arranged between the parties for the purpose 
of being there shipped, and taken thence to the place 
where the defendant carried on his business. The 
ship and goods were lost, and the Court held that 
there was no acceptance on the part of the buyer 
sufficient to satisfy the statute. That is very like the 
present case, where the goods are deposited in the 
custody of the company as warehousemen for the 
purchaser, to be forwarded to his order, just as in the 
case of Hart v. Bush the brandy was delivered at the 
wharf. The two cases are veiy much on all fours, and 
the decision in Hart v. Bush determines this part of 
the present case. Then Hunt v. Htcht goes much 
further. There is no need to say . whether we ap- 
prove of that decision, it is at all events binding upon 
us. There the buyer had a right to inspect the goods 
sent to him, to see whether they were conformable to 
his order ; and until he had had that opportunity the 
Court held that there was no acceptance so as to satisfy 
the statute. There is clearly a distinction between a 
manual receipt and a receipt with the animus ofid- 
piendi, that is, the intention of adopting and taking 
to the goods. Here also the sale was by sample, 
therefore the buyer had a right to see that the goods 
sent corresponded with the sample. It is plain he 
had not done that ; therefore, on the authority of HurU 
V. Heeht, I think there was no acceptance within the 
meaning of the statute. Then comes the question 
whether the assignees of the bankrupt were entitled to 
accept the goods for him and in his place, and so to 
take the case out of the operation of the 17th section 
of the Statute of Frauds. It is not necessary here 
to decide the question whether the assignees, as svLchy 
had a right to accept the goods which had not been 
accepted by the bankrupt, so as to take the case 
out of the statute. I will assume that they could 
have made perfect in themselves any right or in- 
terest in the goods which was inchoate in the bank- 
rupt ; but then arises the question, were they in a posi- 
tion to accept these goods ? For meanwhile (be^een 
the bankruptcy of Willden and the claim of the assig- 
nees on the 1st of December), the seller had asserted his 
right to rescind the contract, and the question is, was he 
entitled to do so f If so, no after notice by the assignees 
could divest that right from the seller. That turns 
on the construction of the 17th section of the Statute 
of Frauds, which provides that no contract for the sale 
of goods for the price of ten pounds or upwards shall 
be allowed to be good, unless (omitting the other 
exceptions) " the buyer shall accept part of the goods 
so sold, and actually receive the same." Therefoi-e, 
assuming here that there was no acceptance and 
receipt by the buyer himself^ how does the case stand ? 
The effect of that provision in the statute is, that 
until acceptance and receipt there is no valid contract 
As the validity of the contract depends on the evidence 
binding the purchaser by his acceptance and receipt, 
not a receipt and acceptance by the buyer himself. In it is clear that until acceptance or receipt no proi)erty 
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in the goods poaaea. There being in this case no 
acceptance by the bnyer, it follows therefore that the 
property in the goods remained in the seller, and he 
had a right to assert his claim. The railway company, 
it appears, admitted the validity of his claim so for as 
to promise not to dispose of the com without his 
instractiona. An end was therefore put to the con- 
tract between the buyer and seller. I have assnmed 
for this part of the argument that an acceptance by the 
assignees would be equivalent in all respects to an 
acceptance by the bankrupt. I agree with Mr. Hellish, 
that if there had been a good acceptance and receipt, 
the case would then have been taken out of the Statute 
of Frauds ; but until that was done which in this case 
was not done, there was no valid contract. Therefore 
the assignees were too late in their claim, for the right 
of the buyer to make the contract binding by accept- 
ance had paased away— it had been devested by the 
act of the seller. Until the buyer (who in this case 
remained silent alter the delivery of the goods to the 
company, and did nothing to show that he intended to 
accept the goods) accepted the goods, the right to 
rescind the contract remained in the seller. Therefore 
on this point I am in favour of the defendant 

Then comes the last point, as to whether these goods 
were in the order or disposition of the bankrupt at the 
time of his bankruptcy, so as to enable the phuntififo to 
daim them. Lead v. Green quite disposes of this point, 
and I entirely concur in the principle there laid down, 
that in order to give the assignees of a bankrupt the 
right to goods, it is requisite that the goods shall be 
in the possession, order, or disposition of the bankrupt 
as reputed owner thereof imth the consent of the true 
<noner. Now the most material element is wanting 
here. The seller, there can be no doubt, never meant 
that the buyer should have possession of the goods as 
reputed owner, but as real owner, and never in any 
other way than as real owner. Therefore it cannot be 
said that the bankrupt had these goods in his posses- 
sion, order, or disposition as reputed owner with the 
consent of the true owner, and I incline tu think that 
the other element necessary to that proposition is 
wholly wanting here. This case is therefore exactly 
within the principle of Load v. Oreenf and as J believe 
the rule there laid .down to be logically sound, I am 
not only bound, but willing to be bound by that deci- 
sion. On this point also, therefore, I think the plain- 
tills fail, and that our judgment should be for the 
defendant. 

Blackbubk, J. — I am of the same opinion. The 
defendant cannot succeed on the ground of a stoppage 
in tranaUttf for it is clear that the ^ronnYifSwasat end, 
and it was at once admitted by Mr. Qray that he could 
not contest that Then comes the question of the 
Statute of Frauds. It is not contested that though 
where goods are delivered to a carrier appointed by the 
pnvdiaser there mayb^ good delivery, yet an accept. 
by the buyer is not made out merely by the 



delivery to a carrier who has no authority to accept on 
the buyer's behalt After the goods in this case are 
delivered on to the platform of the company's shed on 
the 7th of November, they lie there tUl the 9th of 
November (on which day the purchaser is adjudicated 
a bankrupt), nothing being done, one way or the 
other, by the purchaser, either in acceptance or rejec- 
tion of the goods. I think, indeed, that that might 
be some evidence of an acceptance, for in Morton v. 
Tibbett the principle was expressly approved, that 
there may be an acceptance and receipt of goods by a 
purchaser within the Statute of Frauds, although he 
has no opportunity of examining them, and though he 
has done nothing to preclude himself from objecting 
that they do not correspond with the sample. Lapse 
of time, therefore, is some evidence of acceptance ; 
but, looking at the fact, as my Lord pointed out, that 
the purchaser was on the very eve of bankruptcy, and 
could not honestly accept the barley, it would be going 
too fiELr to say that he intended to accept There 
being, then, no acceptance so as to satisfy the statute, 
there was at that time no binding contract What is 
the effect of this condition of things ? Supposing 
goods perish at sea, having been, in pursuance of the 
orders of the buyer, delivered on board a ship chosen 
by the seller, if there is no acceptance they perish to 
the loss of the vendor, because the property has not 
passed to the buyer. That was held in Meredith v. 
Meigh. Therefore, I think that between the delivery 
at the .station and the defendant's demand for the 
return of the goode^ the requirements of the statute 
not having been complied with, the goods remained at 
the defendant's risk. On the 11th of November the 
defendant demands to have his goods back, and, in 
my view, the railway company could not then reluse 
to comply with this demand, for he had all the rights 
of ownership over them ; and I think that for any 
interference with those rights the company would 
have been held responsible. The company accordingly 
promise him that they will not part with the barley 
without his instructions. How could there after that 
be any acceptance without the consent of the defend- 
ant ? The case of Bailey v. Sweeting was cited, to 
show that the contract may be valid, though the 
buyer never accepts, but repudiates the goods. But 
the decision there was founded on the memorandum in 
writing, and does not affect the present case, where 
the contract is not binding unless there be an 
acceptance. I take it^ that as long as the vendor 
permitted the goods to lie at the station to the 
ordei'of the buyer, there was an opportunity for him 
to accept ; but when the vendor demanded the goods 
back, then they ceased to be offered to the purchaser, 
and if the purchaser had taken them away, still there 
would have been no acceptance, because the acceptance 
must be with the consent of the vendor. In Bailey 
V. .Stoeeting (30 L. J. C. P. 152), Mr. Justice Willes, 
speaking of Taylor v. Wakefield, says the same thing. 
'' There had been there no acceptance with the assent 
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of the vendor, and therefore the case fills within the 
list of cases in which there had heen no acceptance." 
The assignees, therefore, could not accept, for Hud- 
son did not leave it in their option to do so, and there 
was therefore nothing to make it a binding contract. 

Then comes the qaestion, were the'goods in the pos- 
session, order, or disposition of the bankmpt so as to 
entitle the assignees to them ? For a short time I 
doubted on this point, but Load v. Or^ai (loc ciL) 
has satisfied me tliat in order to bring the case within 
''the possession, order, or disposition" of the bank- 
rupt, it must be shown that the trae owner consents 
that the bankrupt shall have the reputod ownership. 
But what Hudson agreed to, until he demanded back 
the goods, was that the buyer should have the real 
ownership, he certainly never intended that the buyer 
should have them in his possession, order, or dispo* 
sition as *' reputed" owner. Therefore on this point 
also I think our judgment should be for the defendant 

Mellor, J. — I am of the same opinion. I may say 
that I quite agree with the doctrine that there may be 
a binding contract, though the buyer has still the 
option to reject the goods if they turn out to be not 
according to the sample. 

CoGKBURK, C.J., said that Shee, J. (who had 
retired before the reply of MeUi$h, Q.(7., was con- 
cluded), concurred. 

JudgiMnifinr ihe defindani, 

Rboika ok thk Pbosboutiok of 

THE COMMirrBK OV VlBITORB OP 

Gahbridoeshibi^ Iscb of Ely, 

AND BOSOTTOH OP GAKimiDOE 

Q. B. Pattper Lttnatio Astlttm, A^pel- 

6 Mat, 1865. \ lants, v. The Ghveohwardbscs 
AND Overseers op the Poor op 
THE Parish op Pulbourn in 
THE CoTTNTT Of Cambrtboe, Re- 
spondents. 

Poor-Rate — Asfiemng County Lunatic Asylttm 
—16 <^ 17 Viet. c. 97, «. Z6—Land» CuUu 
voted ctt'Farm and Garden MMdfor ike Pur- 
poses of the Asylum — 8 & 9 Viet, c. 126 — 
16 & 17 Vict. c. 97—25 ^ 26 Vict, c. 111. 

Seeiion ^ of the 16 ik 17 VieL e. 97 {LumUkAsylwns 
Ad) enadSf **No lands of buiidu^gs already or to hs 
hereafter purchased or enquired under the provisions of 
any former Act or this Act, for the purposes of any 
asylum (unth or UTithout any additional building 
erected or to be erected thereon), shall, iMle used for 
such purposes, be assessed to any county, parochial, or 
other local rates at a higher ffolue or more improved 
rent than the value or rent at which the same were 
assessed cU the time of such purchase or ae^isi- 
tion,'' 

Lands were purchased by an asylum, and were laid 



out partly as a farm and garden, and the patients of 
the asylum were employed in their eultwaUon wUk the 
object of their restoration to health : and the profits of 
such cultivation sold: — 

Held, that, notwithstanding such profit, such lands 
were purchased for the purposes of such asylum within 
section S5, and were not liable to be (usessed at a higher 
rate than the rate at which they were OMcsesd at the 
time of such purchase. 

The Cambridgeshire, Isle of Ely, and Borough of 
Cambridge Pauper Lunatic Asylum is situate in the 
respondent's parish, and was completed in 1858, 
under the provifdons of 8 & 9 Vict. c. 126, and 
16 & 17 Vict. c. 97, relating to county lunatic 
asylums, and the asylum was opened for the recep- 
tion of patients in November, 1858. 

The Isle of Ely is a division of a comity, and the 
borough of Cambridge is a borough having more than 
six Justices besides the Recorder. 

Under the provisions of 8 ft 9 Vict. e. 126, 
relating to lunatic asylums, a committee of Justices, 
for the purposes of tly last-mentioned Act, was ap- 
pointed for the county of Cambridge, the Isle of Ely. 
and borough of Cambridge respectively, and these 
committees agreed to unite for the purposes of that 
Act ; on agreement was accordingly entered into for 
that purpose, dated the 30th of August, 1848, in the 
form given in Schedule A. 

The agreement was approved by Sir G. Orey, the 
then Secretary of State, on the 15tfa of January, 1849. 

This agreement was in force at the tima of tiie pass- 
ing of the statute 16 & 17 Viot c. 97, and still remauis 
in force ; the greater portion of the land had been pur- 
chased, but no building had been erected thereon. 

The above-mentioned committee of Justices are the 
present committee of visitors for the Cambridge- 
shire, Isle of Ely, and Borough of Cambridge Lunatic 
Asylum, and are the appellants in this ease. 

The land built on and not built on, numbered 
126, 127» 138, in the rate hereafter-mentioned, is now 
in the possession and occupation of the appellants. 
It was purchased by them with the fi^provid of the 
Secretary of State under the provisions of the Lunatic 
Asylums Act, and comprises an area of 59a. Sr. Ip. 
At the time the said land was purchased the same was 
assessed at the nett annual value of SU. lOs. 

Of the land in the possession and occupation of 
the appellants about 5 acres arc partly covered by 
buildings erected at a cost of 40,5812. 7s. lOd., or 
thereabouts ; about 4 acres used for roads aad shrub- 
beries ; about 20 acres are laid out as « garden ; the 
remainder, comprising about 30 acres, is undw culti- 
vation as a farm. The garden and fiarm are well- 
stocked and planted, and are partly surroiinded by a 
brick wall covered with fruit trees, and are p^rt of the 
asylum. 

The buildings comprised within the area in question 
are as follows : — 
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(a). The medical snperintendent's Iioum, containing 
3 attasg-rooms and 5 bedrooms, besides the committee- 
room ; a gndm of abont 1 rood is attached to the 
hoase, and is appropriated exclnsiTely to the use of 
the medical superintendent ^ 

{b). Buildings occupied by insane pattentSi consist- 
ing of day-iDoms and dormitories. 

(c). Apartments occupied by the steward and 
mstroo, tiie porter, and other servants of the esta- 
blishment. 

(d). The chapeL 

(e). Tile offices of the establiBhment. 

(/). Workshops. 

{g). Faxm-bnildings. 

(A). Gas-woris. 

The establishment consists of t^e following per- 
sons :~A medical snperintendant, steward, matron, 
and 27 attendants and servants, all residing in the 
Bsrlom, a head-gardener residing at the entrance 
lodge, and 4 under-gardeners and 4 tradesmen and a 
stoker living away from the asylum. 

Hie premises occupied by the said persons, com- 
prising the establishment as aforesaid, are severally 
neoessaiy for the service they have to perform, and 
are not in excess of what is required. 

The farm and garden are cultivated by the gar- 
deners, assisted by the patients. 

The result for the year ending the Slst of December, 
1863, was a source of profit, ss shown by the 6th 
Annual Report of the Asylum with Appendices, which 
is to form part of this case. 

In addition to assisting in the cultivation of 
the garden and farm, as already mentioned, the 
patients assist iu the household work of the establish- 
ment They are also employed as artisans, and assist 
in executing many of the repairs which &om time to 
time become neeessary, and in making clothes and 
shoes for their own use. About two-thirds of the 
whole number of patients are employed in the manner 
above described. 

Acting under the powers contained in the 42nd 
snd 43rd sections of the 16 ft 17 Yict c. 97, the ap- 
pellants, on the 2(Hh of June, 1862, entered into an 
agreement with the mayor, aldermen, and bugesses 
of the borough of Ipswich for the reoeption into the 
said asylum of all the pauper lunatics of the said 
boron([^ of Ipvwich for the term of five years from 
the 26th of Kovember, 1861, and to keep and pro- 
vide fior tile same, in the same manner as the 
patietitB in tiie said asylum chargeable to the county 
of Cambrfilge are kept and provided for, and it was 
by the said agreement provided and agreed that the 
total aBMna^ ehaiged for each pauper lunatic belong- 
ing to Ills arid borough of Ipswich, and received into 
the said Myhm, should not exceed the sum of 18s. 
perwisek 

Aellqg mte the powers oontained in the 48rd 
MotMtt ^lSk9 16 ft 17 Viet c 97, the appellants have 
^iwm tfaailDllnw ftdBBtted^rther paupw lunatics than 



those belonging to the counties and boroughs above- 
mentioned, and also lunatics not paupers. 

The accounts of income and expenditure of the 
asylum for the year ending 31st December, 1868, are 
contained in the 6th annual report of the asylum with 
appendices, annexed to this case. 

The total excess of income over expenditure for the 
year ending the 81st of December, 1863, as shown by 
the table in the sixth annual report, forming part of 
this case, was 1,113;. 11a. 7d. 

18. Prior to the year 1863, the appellants were 
assessed to the poor-rate at a gross estimated value of 
90Z., and at a rateable value of 88/. 10^. In the year 
1868, the assessment committee for the Chesterton 
Union, in which Union the respondents* parish is 
situate, acting under the provisions of the 25 & 26 
Yict c. 103, assessed the appellants at a gross esti- 
mated value of 1,094/. 16a., and at a rateable value 
of 1,003/. 5s. 

The following is the form of the rate appealed 
against :— * 
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The appellants duly appealed against this rate on 
the fi^owing grounds : — 
Ist That the said visitors are in the said rate or 
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assessment overrated in respect of the yearly value of 
the buildings, lands, and tenements by them occupied 
in the said parish of Fulboum. 

2ndly. That the said visitors are in the said rate or 
assessment rated in respect of the said buildings, lands, 
or tenements, at a higher value or more improved rent 
than they ought to be rated according to the provisions 
of the Lunatic Asylums Act, 1853. 

3rdly. That the said buildings, lands, and tenements 
are in the said rate or assessment assessed at a higher 
rate or more improved rent than they ought to be rated 
according to the provisions of the Lunatic Asylums 
Act, 1853. 

4thly. That the said visitors are in the said rate or 
assessment rated twice over in respect of the said 
buildings, lands, and tenements by them occupied in 
the said parish, once as ** Lunatic Asylum, Farm Build- 
ings, House, and Gas-House," and a second time as 
"land." 

The appellants contend, 1st, that in pursuance 
of the 35th section of 16 & 17 Vict. c. 97, they ought 
not to be assessed to the poor-rate in respect of 
the lands and buildings occupied by them in the parish 
of the respondents at a higher value or more improved 
rent than the value or rent at which the same wer^ 
assessed at the respective times at which suoh lands 
and buildings were purchased or acquired ; and, 2ndly, 
that if the said 35th section does not modify their 
liability, they ought not to bo rated except in respect 
of the profits on lunatics not paupers. 

The respondents contend that the appellants, as 
occupiers, are liable to be assessed to the poor-rate In 
respect of the said lands and buildings at a higher 
value and a more improved rent than the value or rent 
at which the same were assessed at the respective times 
at which such lands and buildings were purchased or 
acquired. 

The question for the opinion of the Court of Queen's 
Bench is, whether the appellants are right in one or 
which of the contentions. 

After the decision of the Court of Queen's Bench, 
the case is to go back to the Court of Quarter Sessions, 
and that Court is to settle the amount at which the 
appellants are rateable, in accordance with the opinion 
of the Court of Queen's Bench. 

Appellants' points.— -Ist That in pursuance of 16 & 
17 Vict. c. 97, s. 35, they ought not to be assessed 
to the poor-rate in respect of the lands and build- 
ings occupied by them at a higher value or more 
improved rent than the value or rent at which the 
same were assessed at the times at which such lands 
were purchased. 

2nd. That the garden and farm are used for the pur- 
poses of, and are part of, the asylum. 

3rd. That the admission of pauper lunatics from other 
places than Cambridgeshire, the Isle of £ly, and 
borough of Cambridge, and of lunatics not paupers, is 
authorised by 16 & 17 Vict c. 97, s. 43, and therefore 
is a user for the purposes of the asyhun. 



4th. That if the 16 & 17 Vict. c. 97, s. 35, does not 
modify the liability of the prosecutors, they ought not 
to be rated except in respect of the profits on paupers 
not lunatics, or in respect of the profits (if any) on the 
gardens and farm. 

Respondents' points. — 1st. That the appellants are 
the rateable occupiers of the land and buildings in- 
cluded within the rate appealed against, and as such 
are liable to be rated to the poor-rate in accordanQ() 
with the provisions of the 6 & 7 Will. 4, c. 96, s. 1. 

2nd. Aat the provisions of the 16 & 17 Vict. c. 97, 
s. 85, do not affect the amount at which the appellants 
are to be rated. 

3rd. That if the provisions of the 16 ft 17 Vict 
c. 97, s. 35, affect the amount at which the appellants 
are to be rated at all, they only do so with respect to 
so much of the lands and buildings as are exclusively 
appropriated to the use of lunatics belonging to the 
county of Cambridge respectively, and that as to all 
the other lands and buildings, the appellants are rate- 
able at the full annual value. 

4th. That, at least so far as the lands and buildings 
are appropriated to the use of the lunatics not paupers, 
the appellants are rateable at the full annual value 
thereof. 

Kearte, Q.O. (Douglas JBrotcn and Abdy, Dr., with 
him), for the appellants. 

25 ft 26 Vict. c. Ill, s. 11 ; 

Omgreve v. Upton, 8 N. R. 423 ; S3 L. J. M. C. 

83 ; 4 B. ft S. 857 ; 
GambUr v. Lydford, 33 L. J. M. C. 69 ; 3 £1. & 

Bl. 385 ; 
Dt la Beche v. 81. James, 4 £1. ft BL 386 ; 
Bucknill and Tuke, Fysch. Med. 657 (2nd ed.). 

LtiaK, Q.C. {Mills with him), in support of the rate. 

CooKBURN, C.J. — In this case the whole matter 
resolves itself into the question, whether this asylum 
is an asylum within section 35 of the Act of 16 ft 17 
Vict c. 95. Prijnd facie, it is within the meaning of 
the section. Mr. Lush says it is taken ont of the 
provisions of that section, because, under the autho- 
rity of another enactment in that statute, foreign 
paupers — i. e., paupers from other parishes — were 
received into this asylum. I do not think, however, 
that because the managers exercise the power given 
them by section 43, as the asylum is larger th^ii ^|^ 
required for the habitation of county lunatics, that 
therefore it is less an asylum within section 35. 
Section 43 was passed to enable the sarploa space in 
the asylum to be used, not only for county, but also 
for certain other unfortunate persons from other places, 
to whom the comfort and advantage of such an asylum 
would be of great importance. But, then, it is said 
that there are lands in this case which must not be 
taken to have been acquired for purposes of the 
asylum, and if the whole question turned on section 
11 of 25 ft 26 Vict c. Ill, there would be something 
in the objection ; but under the 8 ft 9 Viet. c. 126, 
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there was a power given to purchase and acquire land% 
with the assent of the Secretaiy of State, for the pur- 
poses of the asylum, and the question then is; were 
these lands purchased and acquired for purposes of 
the asylum ! I think they were. I assume as a fact 
that the purposes for which the lands were used was 
not to make a profit out of the garden produce, but 
for the purpose of sanitary employment of those 
patients in the asylum who were capable of agri- 
cultural labour. The object of the asylum is not 
only the maintenance, but also the cure of the 
patients, and this employment appears to me an 
essential ^one for tfiat purpose, and comes within the 
purview of the Act of Parliament In their last year, 
as was pointed out by Mr. Lush, their profits were 
large, amounting to about 1,100/., which the com- 
mittee may apply to a benefit fund, or not, as they 
choose. I assume they have an option, and if there 
is no such option, and they will not apply them to 
that purpose, then it is a casus ontissuSf and un- 
provided for in the statute. But not on that account 
are we to deal with section 85 in a different way to 
the ordinary reading of that section. If part of the 
surplus fund is employed in enlarging the establish- 
ment by additional buildings, it follows that their 
profits will become larger, and this should have been 
provided for by the Legislature. It Ls not, however, 
and we come back to section 85. The case is certainly 
within that section, and it is exempt from being rated 
above the amount at which the lands were rated at 
the time of purchase. 

Judgment for the appellants. 

- J** ,* ^ I Bevins V, Bird. 
6 May, 1865. ) 

Salmon Fishery Act (24 ofe 25 Vict. c. 109)— 
Stake-nets — Ancient Right — Exception. 

Section 11 o/24 dk 25 Vict. c. 109, whi4:h nt ains 
the provision against persons using fixed engines for 
ecUching salmon in i-nland or tidal waters, makes an 
exeeption in favour of " any ancient right or mode of 
fishing as laufuUy exercised at the tiine of the passing 
of this Acl^ by any person, by virtue of any grant or 
charter or immemorial usage. 

The defendant, who loas prosecuted under this section, 
proved that his father and family and ** others of the 
public " had, for more than 40 years, fished there with 
stakcrnets. 

Held, that this teas not evidence of ** ancient right or 
mode of fishing,^ so as to be within the exceptions in file 
section. 

Case stated by the Justices of Lancaster, under 20 4 
21 Vict c. 43. 

On the 28th July, 1864, the respondent was charged 
on the information and complaint of W. T. Bevins, 
the appellant, for that he the said T. B. on the 11th 
July, 1864, at the township of Ulverstone, in the said 



county, was then the owner of a certain fixed engine 
to wit a certain stake-net, which was then unlawfully 
placed for catching salmon in certain tidal waters 
there, contrary, &;c. 

2nd. And the said jmrties being present, the said 
charge was duly heard and determined by us, and 
upon such hearing we dismissed the said information. 

3rd. And the said W. T. B. the appellant, being 
dissatisfied with our determination upon the hearing 
of the said information or complaint, as being erro- 
neous in point of law, did, pursuant to the provisions 
of the Stat 20 & 21 Vict. c. 48, duly apply to us in 
writing to state a case setting f&rward the facts and 
the grounds of our determination as aforesaid for the 
court of Q. B., and he duly entered into a recogni- 
sance as required by the said statute in that behalf. 

ITow, we, the said Justices, in compliance with the 
said application and the provisions of the said statute, 
and by consent of the said parties, do hereby state and 
sign the following case : 

Upon the hearing of the said information, the follow- 
ing facts were proved,— that the appellant was a keeper 
appointed by the Severn Fishing Association. That 
upon the 11th July, 1864, the appellant visited what 
are called Cark Sands, being part of an estuary called 
the Bay of Morecambe, within the county of Lan- 
caster, and is navigable for vessels when the tide is in, 
and found on that part of the sands over which tides 
flow and reflow every day, stakes firmly driven into 
the sands two or three yards apart, about five feet out 
of the sands, with nets fixed on them : spars were 
fixed to the nets. The nets rose and fell with the 
tide by means of tied spars, but the stakes remained 
fixed, and the nets on them, when the tide was out. 
The nets were taken up every tide. There was, upon 
the hearing, evidence of the respondent being the 
owner, or one of the owners, of the nets, and indeed 
it was not disputed on the part of the respondent that 
he was the owner. The nets were found so placed as 
aforesaid, with salmon lying 'against the stakes on 
which the nets were fixed, and in our opinion were so 
fixed to the soil as to be fixed engines within the 11th 
section of 24 & 25 Vict. c. 109. The nets so found 
were taken off the stakes by the appellant and carried 
away, and while the appellant was engaged in carrying 
them away, the respondent with his brother (against 
whom a similar information was laid) and others came 
up to the appellant and said to him, "They are our 
nets thou*s taking away," and respondent further said 
that the appellant had no business to carry them 
away, and then took them from the appellant and 
carried them to lus (respondent's) house ; that after- 
wards on the same day, with the assistance of a 
police-constable, appellant got the nets back from the 
respondent. On the part of the appellant it was con- 
tended that, in taking the nets from the respondents, he 
did it to assert his light to use the nets in the way in 
which they were found, bond fide believing that by long 
usage a right had been acquired so to use them. 
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There was no evidence before ns of any excltieive right 
of fishery there. Evidence, however, wa« given before 
ns on the respondent's behalf, by his father, that nets 
of this kind, with lawful size of mesh, and fixed in 
like manner, had for more than forty yean past np to 
the time of the committing of the alleged offence, 
been used by respondent's father, his &mi]y, and 
others of the public, in fishing on Leven Sands or 
estuary for salmon, and we being satisfied that the 
evidence was sufficient evidence of this being an 
ancient right or mode of fishing lawfully exercised at 
the time of the passing of the said Act, by virtue Of 
immemorial usage, within the meaning of the said 11th 
section of the said statute, dismissed the information. 
The questions for the opinion of the Court are, Ist. 
Whether the right or mode of fishing so claimed as 
aforesaid is such an ancient right or mode of fishing as 
is exempted by section 11 from the operation of that 
section ; and 2nd. If so, whether evidence to the effect 
above stated was sufficient evidenoe of immemorial 
usage to support such an exemptioii under the cir- 
cumstances of the case. 

Melliahf Q.C., for the prosecutor. 

The jurisdiction of the magistrates is not ousted by 
the right claimed. No such right as the one claimed 
can exist at law. The only right which could exist 
would be a right given to a man and his heirs, or a 
corporation and its successors, before Magna Charta. 
There is no claim to the soil on the part of the respon- 
dents, and so the question is whether any of the public 
lias a right to fish in the sea with stake-nets as against 
the public, 

Budfonv. Macrae, 3 N. R 76 ; 33 L. J. M. C. 47. 
Mayor of Oxford v. Richardson, 4 T. R. 437. 

This right can only exist by virtue of a grant before 
legal memory, or perhaps an exception in the case of 
ownership of the soil 

[CooKBUEK, C. J.— The difficulty is to see how tlie 
public can acquire a right as against themselves : the 
Act of Parliament applying to the public, we do not 
see how this portion of the public can violate the Act 
of Parliament.] 

/. Kay, for the defendant. 

The evidence in the case would be good evidenoe 
from which the Justices could infer a free fishery in 
fryta to respondent's family. 
Hale de Jure Maris, 18. 
Haigreave'a Law Tracts, p. 12. 
[BiiACKBUBN, J. — No claim was made as to this 
family having had an exdosive ri|^t to a free fishery 
in gross.] 

CooKBTTBy, C.J. — ^The claim was made for respon- 
dent's family and certain others of the public, i«., of 
the general public, and the public can have no right 
as against the public. Our judgment most be for the 
appellants, and the case must go back to the Justices. 
Case to go hack to Justiea, 



C. P. I B,;i,i,Bjj mni Another, e. Sharp. 
25 Apbil, 1865. ) 

Fartnerthip. 

Ill consideratum thai S, (he defendant, guaranteed 
his son to the extent of 5000/. in his business as an un- 
derwriier until he should by such btisiness maJce a dear 
sum of 50001., the son, by a written agrument, pro- 
mised to pay S an annuity of 5001, being equal to 10 
per cent, on the sum of 50001, ; or, if at (he end of three 
years from the date thereof it should appear that one- 
fourth of the neU average annual profits amounted to 
more than 5001. per annmn, that then the annuity should 
be increased to a yearly sum equal to one-fourth of such 
nett annueU average profits, F, an underwriter over 
whom the defendanl had no control, managed the sons 
business. Subsequently this agreement was emhodted in 
the son's marriage settlement, of which the defendard 
and another were trustees, and under this settlcTnent the 
son assigned to the defendant all and singular the sums 
of m^mey, earnings, profits, and emoluments which were 
then in the hands of P, and all such as should come 
into the hands of P, on account of or in respect of the 
said undenoriting business, ctnd which, according to 
the terms of the agreements of March 17, Novemher 
1, and July 2, were or would or might become pay- 
able to the son, with fiUl power to the defendatU and 
his eo-trustee, as attorneys of the son, to ask, demand, 
sue for, recover and receive, and to give effectual 
receipts and discharges for the said moneys, proceeds, 
and premises expressed and thereby intended to he 
assigned upon trust, amongst other things first to pay the 
defendant the annuity promised to be paid by the son in 
the aforesaid agreement. 

The son hamng become bankrupt, the father was sued 
on a policy effeeUd by the son, on the ground thai as to 
third persons the father and son were partners .*— 

Held, that by the effect of the agreement and marriage 
settlement together, the defendant teas partsur with his 
son, and therefore liable. 

This was an action to recover 100/. for a loss on a 
marine policy of assurance effected by the plaintifis, 
and signed in the name of Wm. Sharp, the younger, 
a son of the defendant, with whom the defendant is 
contended to have been a partner under the circum- 
stances hereinafter mentioned : — 

The defendant, amongst other pleas, pleaded, 2ndly. 
That he did not subscribe the policy, or become in- 
surer, as allied ; and 6thly. That he never was in- 
debted, ss alleged. 

*The cause came on to be tried at the sittings in 
London after Michaelmas Term, 1864, before the Lord 
Chief Justice of this Court and a special juiyi when a 
verdict was taken for the plaintiffs by consent on aU 
the issues, subject to the opinion of the Court on the 
following case : — 

Case.— 1st. In the beginning of 1857, the defendant 
applied to Mr. Fenn, an underwriter st Lloyd's, with 
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a view to his son becoming a member of that body. 
Hr. Fenn shortly afterwards told the deiendsnt that he . 
had been before the oommittee at Lloyd's^ and that 
they had suggested that the defendant should give a 
guarantee for the liabilities to be incurred by his son. 
This the defendant objected to do, but stated that he 
might not be nnwiUing to give his guarantee for a 
limited amount. 

2nd. Hr. Fenn thereupon sent the committee of 
LIoyd*s the following letters : — 

" GsNTLXicsir,^! haye oommunicated with Mr. 
Sharp, aenior, your requirements as his son's admit- 
tanoe as a member of Lloyd's, and he tells me that he 
has such a strong repugnance against guarantees that 
he ia willing to place at my disposal 5,00(ML (instead of 
9^0002.), if this meets with your approyaL I csn 
further add, that he (Hr. Sharp) assures me that he 
would nerer let his son stand in want of further aid, if 
needed. 

"Aa this introduction is entirely Hr. Sharp, 
senior'B, own seeking, I feel leas careful about it, and 
shall gladly fall in with the determination you come 
to in the matter, only expressing my ragret that I 
sboold be the cause of giying you so much unnecessary 
trouble in this case, but had I known then what I 
see nqw, I would have sought such guarantee before 
laying my application before you. 

*< Should this not meet with your full concurrence, 
may I ask to have Hr. Sharp, jnnior^s, name at once 
withdrawn. Again apologising for so much trouble 
to your committee, I am. Gentlemen, 
'* Tours most obediently, 

(Signed) '< William Fjsitk.'* 

*'87, Old Broad Street, Harch 17, 1857.** 

"The Committee of Hanagement of the Aifiurs of 
Uoyd's.- 

On receipt of this letter, the committee of Lloyd's 
elected the defendant's son, Hr. Sharp, junior, a 
member of Lloyd's. 

At the same time, the defendant's said son entered 
into an agreement with Hr. Fenn for him to transact 
the son's underwriting business for a period of three 
years, of which the following is a copy : — 

" Hemorandum of agreement made and entered into 
the 17th day of Harch, 1857, between William Sharp, 
junior, of Upper Clapton, in the county of Hiddlesex, 
Esq., of the one part, and William Fenn, of Lloyd's, 
in the city of London, underwriter, of the other part. 

"Whereas it hath been agreed between the said 
parties that an underwriting account at Lloyd's Coffee- 
house, London, shall be opened and carried on in the 
name of the said William Sharp, under the manage- 
ment and sui)erintendence of the said William Fenn, 
for the time and upon the terms and conditions here- 
inafter mentioned, that is to say : — 

** 1st That as fSeur as practicable all risks taken on 
account of the said William Sharp shall be identical 
with thois taken by the said William Fenn on his own 



account, and that the exceptions or single lines shall 
be taken as far as practicable alternately by the said 
William Shaip and William Fenn, if the said William 
Sharp shall require it 

"2nd. That the underwriting account shall com- 
mence on the 18th day of Harch, 1857, and shall be 
carried on and the subscription made in the name of 
the said William Sharp, but the policies, losses, and 
ayerages shall and may be adjusted by the said Wil- 
liam Fenn on his aocount 

"3rd. That the said William Sharp shall apply so 
much of his attention and time to the purposes of the 
said business as may be essential to him, and the said 
William Fenn aball apply such part of his time and 
attention to the business as may be required for con- 
ducting the same, but he is not to be precluded from 
carrying on business as an underwriter in his own 
name and on his own account. 

" 4th. That the said underwriting business shall bo 
carried on for the term of three years from the Ist day 
of Harch, 1857, after which the said business may be 
determined either by the said WlUiam Sharp or Wil- 
liam Fenn, on giring three months' notice to the other, 
on leaving the said at his usual or then last known 
place of abode in EngUnd, upon the expiration of 
which notice the said business shall cease and de- 
tannine, and the aco^unts thereof be settled and 
wound up. 

" 5th. That proper books of account, and all secu- 
rities, letters, and documents relating to the said 
business, shall be kept by the said William Fenn at 
his counting-honse, and proper entries made therein of 
all such insurance transactions and things as are usu- 
ally written and entered in books of account kept by 
persons engaged in concerns of a similar nature, and 
that each of the parties shall have free access to 
inspect, cast up, and examine and copy out the same, 
without any hindrance or denial of or by the other of 
them. 

" 6th. That all premiums and other moneys arising 
or payable in respect of the said business, shall be re- 
ceived by the said William Fenn, and paid to the ac. 
count of the said William Sharp to his bankers during 
the said term, and all payments and advances in 
respect thereof shall be made and paid by him exclu- 
sively, the said William Sharp providing the necessary 
fUnds for the purpose. 

" 7th. That the said William Fenn shall, during the 
said term, be paid and allowed a salary of 8002. per 
annum, and that the said salary or sum of 800/. shall 
be paid to the said William Fenn by four equal quar- 
terly payments or instalments in each and every year, 
on the 80th day of Hay, the Slst day of August, the 
30th of Kovember, and the 28th day of February in 
every year, the first payment to be made on the 30th 
day of Hay now next ensuing. 

" 8th. That the said William Fenn engages to give 
such underwriting busiuess his best care and attention. 

' ' 9th. That after the expiration of this sgreement the 
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said William Fenn shall, if required, attend to the 
winding-up of the said account, and the adjusting and 
settling of losses thereunder, but the said salary shall 
cease at the expiration of the said term of three years 
or the determination of the said underwriting account, 
if continued beyond that period. 

•* 10th. That no risk is to betaken by the said "Wil- 
liam Sharp personally during the continuance of this 
agreement, without the consent of the said William 
Fenn. In witness whereof, the said parties to these 
presents have hereunto set their hands the day and 
year first above-written. 

" (Signed) " William Fenn. 

" William Sharp, Jun." 

5th. Under this agreement, the underwriting busi- 
ness of the son, Sharp, Jun., was carried on by Mr. 
Fenn. Until the agreement was altered in November, 
1858, hereinafter mentioned, Mr. Fenn subscribed all 
policies of insurance for the son in the name of the 
son. 

6th. On the 20th of May, 1857, Mr. Fenn received 
the following letter from Lloyd's Committee : — 

"Sir, — I am directed by the committee for ma- 
naging the affairs of Lloyd's to request that you will 
be good enough to inform them, with reference to your 
letter of the 17th of March, vthether the 5,000/. that 
you therein mentioned would be placed at your dis- 
posal by Mr. Sharp, Sen., for the benefit of his son's 
account, has been so appropriated. * 

" I am. Sir, your obedient servant, 
(Signed) '*G«o. A- Halstead, Secretary. 
"William Fenn, Esq." 

7th. Mr. Fenn having communicated this letter to 
defendant, he wrote the following letter to Fenn :-^ 

** Upper Clapton, May 21, 1857. 
"Mr DEAR Sir,— In order that you may satisfac- 
torily answer the question put to you by the Committee 
at Lloyd's relative to your having at your disposal the 
6,000/. you represented my son to possess when you 
proposed liim for admission at Lloyd's, I have to in- 
form yon that I hold that sum for him, and engage 
that it shall be freely available for the purpose of 
carrying out the arrangement he has made with you 
to conduct for him an underwriting account. 

" 1 am, my dear Sir, yours very truly, 

(Signed) *'W. Sharp." 

8th. On receipt of this, Fenn sent the following 
answer to the Committee of Lloyd's, but such letter 
was not seen by the defendant, nor was he aware of 
the contents : — 

"To the Committee of Lloyd's. 
"37, Old Broad Street, May 22, 1857. 
" Gentlemen,— In reply to yours of the 20th inst., 
I beg to inform you that I have the 5,0001. for the 
use of Mr. W. Sharp, jun., which, for my own inte- 
rest, I took care to secure, and I have a further assur- 



ance that, if more should be wanted, I shall not be 

without funds. 

" Remaining, gentlemen, yours very obediently, 

(Signed) "W. Fenn." 

9th. The underwriting business carried on by Fenn 
for the son having proved profitable, the son, in 
November, 1858, with the defendant's concurrence, 
entered into an agreement with Fenn for extending 
the business by increasing the amount of the risk 
usually taken by the son on policies of insurance. 
10th. The following is a copy of this agreement :— 
' * The undersigned do hereby agree, this 1st November, 
1858, that from and after the first day of November, 
1858, and so long as the said William Sharp require it, 
the said William Fenn shall write double or increase the 
lines for and on account of the said William Sharp, in 
all practicable cases, and, in consideration thereof^ the 
said William Sharp shall pay the said William Femi 
an additional 501. per quarter so long as the said 
William Sharp requii-es the said William Fenn to 
write double or increased lines. That the said Wil- 
liam Fenn and William Sharp agree to extend the 
agreement of the 17th day of March, 1857, to the Slst 
day of December, 1864, the same remaining in force 
except as altered above. 

(Signed) "William Fenn. • 

" William Sharp, Jun." 

nth. Shortly after, and in consequence of this ar- 
rangement, the son wrote the following letter |o the 
defendant : — 

"To William Sharp, Esq. 

" In consideration of your guaranteeing me to the 
extent of 5,000Z. in my business of an underwriter, 
until by such business I sliall make or acquire from 
the profits thereof the full and clear sum of 5,000^, 
after providing for all known losses, I hereby promise 
and agree to pay to you during your life, in case I 
shall so long live, but not otherwise, an annuity of 
500^., being equal to 10 per cent, per annum on the 
sum of 50001, this annuity to be paid without any 
deduction, except on account of the income-tax, by 
equal half-yearly payments, on the first day of July 
and the first day of January in each year, and the firet 
half-yearly payment thereof to be made on the 1st day 
of July next ensuing the date hereof together with a 
proportionate part of the said annuity in respect of 
the time which may elapse between the last pending 
half-yearly payment of the said annuity, and the de- 
termination of the same. And, further, that if at the 
end of three years from the date hereof, it shall appear 
that one-fourth of the nett average annual profits during 
that period made by me in th6 said business shall 
amount to more than 500Z., then, and in that case, 
the said annuity shall thenceforth be increased to a 
yearly sum equal to one-fourth of such nett average 
annual profits made by me in the said business during 
the said three years, the said increased annuity to be 
paid without deduction, except as aforesaid, by equal 
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half-jrearly payments, to be made on the Ist day of 
July, in the year 1862, together with a proportionate 
part of the annuity in respect of the time which may 
elapse between the last pending? half-yearly payment 
of the said annuity and the determination thereof ; 
and, moreorer, in no case are you to be considered as 
a partner with me in the said business on (sic) a 
underwriter. 

** William Shaep, Jun. 
"Witness— J. Denison, 71, Comhill, London." 

12th. In July, 1859, a further agreement was made 
between Sharp, Junr. and Fenn, of which the follow- 
ing is a copy : — 

" Memorandum. --It ia mutually agreed between 
the undersigned that the above agreement of the 17th 
day of March, 1857, shall be continued until the Slst 
day of December, 1870, subject to the sooner deter- 
mination thereof after the Slst day of December, 
1864, by the said William Sharp the younger giving 
the said William Fenn six months notice. 

*' London, 2nd of July, 1859. 

"(Signed) William Fbnn, 

"William Sharp, Jun." 

13th. Under the above agreement Fenn carried on 
the underwriting business for Sharp, Jun. until the 
time of the making; of the policy on which this action 
is brought. 

14th. In August, 1859, the defendant's son, William 
Sharp, Jun. married a Miss Chammey ; and on the 
occasion of his marriage a deed of settlement was 
made and executed by and between Sharp, Jun., Miss 
Chammey, the defendant, and John Donnisoii, of 
which a copy is hereto annexed, and which is to be 
taken as part of this case. 

15th. This deed recites the several agreements 
between Sharp, Jun. and Fenn above set forth, and 
the defendant's letter to Fenn of May 2l8t, 1857, 
and the letter of Sharp, Jun. to the defendant of 
January, 1859, promising the annuity above men- 
tioned. It also recites the intended marriage, and 
that in contemplation thereof it had been agreed that 
Sharp the younger should assign to the said William 
the elder and John Donnison all moneys then in the 
hands, and thereafter to come into the hands, of the 
said William Fenn in respect of the aforesaid under- 
writing business on behalf of and for the benefit of the 
said William Sharp the younger, and should also transfer 
to them stock, being of the nominal value of 10002. 
in London and Korth Western Railway, and stock 
being of nominal value of 500/. in the London and 
South Western Railway, and should likewise assign 
to them the policy of assurance hereinafter men- 
tioned on the life of the said William Sharp the 
younger, for the sum of 8000/. to be held respectively 
by them. Upon the trust and for the intents and 
purposes thereinaller expressed, and that in pursuance 
of the said agreement the said William Sharp the 
younger did, previously to the execution of the said 



deed, transfer all the said railway stock into the 
names of the said William Sharp the elder and John 
Donnison in the share register books of the aforesaid 
railway companies respectively, to be held in trust 
for the said William Sharp the younger until the 
solemnisation of the said intended marriage and after 
the solemnisation thereof. Upon the trusts and for 
the intents and purposes thereinafter declared and 
expressed concerning the same, the deed then wit- 
nesses that for the considerations therein mentioned 
Sharp, Jun. assigned to the defendant and the said 
John Donnison all and singular the sums of money, 
earnings, profits, and emoluments which were then in 
the hands of the said William Fenn, and all such as 
should come into the hands of the said William Fenn, 
on account of or in respect of the underwriting busi- 
ness, and which, according to the terms of the said 
agreements of the 17th day of March, 1857, of the 1st 
day of November, 1858, and of the 2nd day of the 
then present month of July, respectively or other- 
wise, were or would or might become payable to the said 
William Sharp the younger, together with full power 
and authority to and for the said William Sharp the 
elder and John Donnison, and the survivors of them 
and the executors and administrators of such sur- 
vivor, in the name or names and as the attorneys of 
the said William Sharp the younger, to ask, demand, 
sue for, recover and receive, and give effectual receipts 
and discharges for, the said moneys, proceeds and 
premiums expressed and intended to be thereby as- 
signed, and eveiy or any part thereof, and the said 
William Sharp the younger did thereby order and 
direct the said William Fenn and other, the agent, 
deputy, and attorney for the time being of the said 
William Sharp the elder and John Donnison, exe- 
cutors, administrators, and assigns, accordingly to 
have and to hold the said moneys, profits, and other 
the premises thereinbefore mentioned, and thereby 
granted and assigned or expressed and intended so to 
be, unto the said William Sharp the elder and John 
Donnison, their executors and administrators and as- 
signs, in trust nevertheless for the said William 
Sharp the younger, until the said intended marriage 
between him and the said Maria Louisa Perkins 
Chammey should be solemnised ; and from and after 
the solemnisation thereof, upon the trust and for the 
intents and purposes thereinafter declared and ex- 
pressed concerning the same (that is to say, upon 
trust, with and out of moneys and profits arising 
from the said underwriting business), in the first place 
to pay unto the said William Sharp the elder, by half- 
yearly payments, on the 1st day of January and the 
1st day of July in every year ; and the first half-yearly • 
payment to be made on the 1st day of January next after 
the solemnisation of the said intended marriage, an an- 
nuity or yearly sum agreed or undertaken to be paid by 
the said William Sharp the younger to the said William 
Sharp the elder, by the said thereinbefore recited memo- 
randum or writing under the hand of the said William 
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Sharp the younger, dated the 1st day of January, 
1859, and subject and without prejudice to the pay- 
ment of the aforesaid annuity or yearly sum to the 
said William Sharp the elder upon trust, in the/ next 
place with and out of the said moneys, profits, and 
premiums, to pay to the said William Sharp the 
younger, by equal half-yearly payments on the days 
above mentioned, and the first payment thereof to be 
made on the Ist day of January then next after the 
solemnisation of the said intended marriage, an an' 
nuity or yearly sum of 500Z., free from deductions, 
and also upon trust to pay to him when and us the 
same became due, the dividends, interest, and annual 
proceeds of the same aforesaid railway shares, and 
also the resulting income of the surplus moneys, 
profits, and premiums to be accumulated and invested 
as thereinafter directed ; and upon further trust to ac- 
cumulate and invest in manner hereinafter expressed, 
the residue or surplus after the payments aforesaid of 
the said moneys, profits, and premiums thereinbefore 
assigned, until the same should amount to, or be of 
the value of, 3,5002. sterling, and should remain of 
that amount or value without reduction on account of 
losses in the aforesaid underwriting business, and for 
the full term of two years, and from and after the 
time when the said accumulations amount to remain 
for two years of the amount or value of S,500^ without 
reduction as aforesaid ; then upon trust with and 
out of the proceeds of the said underwriting business 
to pay unto the said William Sharp the younger, by 
such half-yearly payments as aforesaid, an annuity or 
yearly sum of 750/., free from deductions, in addition to 
the income of the said accumulations and of the divi- 
dends and axmual proceeds of the said railway shares, 
and to accumulate and invest in manner thereinafter 
expressed, the residue or surplus after the payments 
thereinbefore mentioned of the profits of the said 
nnderwriting business, until the same should amount 
to, or be of the value o( 8,500/. sterling, and should 
remain of that amount or value, without reduction 
on account of losses, as aforesaid for the full term of 
two years, and from and after the time when the aaid 
accumulation should amount to, and remain for two 
years, of the 'amount or value of 8,500/. without re- 
duction as aforesaid, then upon trust to reassign the 
moneys and profits arising from the aforesaid under- 
writing business, unto the said William Sharp the 
younger, his executors, administrators, and assigns ab- 
solutely. 

10th. The deed contains other provisions more or 
less material, for which reference is made to the copy. 

17th. After the marriage the said deed of settlement 
was acted on by the defendant and Donnison, the 
trustees mentioned therein. Considerable losses were 
made in the nnderwriting business of Sharp, Jun., 
after his marriage, on policies signed in his name by 
Hr. Fenn, under the above agreements, and the de- 
fendant being called upon by Fenn under the defen- 
dant's letter of 21st May, 1857, made advances of 



money to Fenn to a considerable amount to meet 
the losses so sustained. The underwriting lusitess 
was carried on by Fenn, as above mentioned, in the 
name of Sharp, Jun., until February 19th, 1860, he 
was made a bankrupt. 

18th. Sharp» Junior, did not keep any banking 
account. Fenn received and paid all moneys for Mm 
in respect of the imderwriting business, and gave him 
cheques from time to time for such sums as Sharp, 
Jun., drew out of the business. These cheques were 
paid by Sharp, Jun., into the defendant's banking 
account with Hankey ft Co., on whom the defendant 
allowed him to draw cheques until November, 1859, 
when the defendant put a stop to his son drawing 
cheques. Fenn drew his salary out of the funds of 
the underwriting business. The first half-yeaily pay- 
ment of the annuity of 5002. a year secured to the 
defendant by the marriage settlement became due to 
the defendant on the 1st January, 1860, and was paid 
to the defendant by Sharp, Jan., on the 7th March, 
1860, but has since been cLiimed by the assigDeas 
under the son's bankruptcy finom the defendant as an 
undue preference, and repaid by him. 

21st Sharp, the younger, between the date of the 
said settlement and his bankruptcy, drew various sums 
of money out of the underwriting business on account 
of the annuity of 500/. secured to him by the sud 
settlement. 

22nd. On the 22nd day of December, 1859, the 
plaintiffs effected a marine policy of assurance at 
Lloyd's, in the usual way, for the sum of 2700/. on 
the ship ''Shepherdess" for twelve calendar months, 
in any trade, and. from and to any port, commencing 
sailing from Whampoa, eight guineas per cent pre- 
mium. This policy was in the form annexed to this 
case, and was subscribed by several underwriters for 
various sums as therein appears, and amongst others 
by a clerk in the name of Sharp, Jun., before he 
stopped payment, for 100/. A loss afterwards occurred 
upon this policy to the plaintiffs by tlie perils insured 
against to the amount of 100/. per cent, and it is 
agreed that the underwriters of the said policy are 
liable to the plaintiffs thereon to that amount 

23rd. The plaintiffs are wholly ignorant of the 
aforesaid arrangements and dealings between the 
defendant, his son, Fenn, and the committee of 
Lloyd's, and also of the marriage settlement 

24th. In the month of September, 1861, the 
plaintiffs proved their claim under the son's bank- 
ruptcy, a copy of the affidavit filed in support of the 
proof accompanies, and is to be deemed to form part 
of this case. At the time of such proof neither of 
the plaintiffs was aware of the aforesaid arrangements 
and dealings. 

25th. The pjaintiffs contend that the defendant, by 
the effect of the instruments and facts above mentioned, 
became a partner or a principal in the underwriting busi- 
ness carried on in his son's name as above mentioned, 
and as such a party to the said poUcy in respect of the 
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8001 of 100/. nndorwrittoii ia the son's name as afore- 
said. 

The defendant contonds the contniiy ; it is agreed 
that the Court may draw any reasonable inferances of 
lact 

26th. The question for the opinion of the Court is, 
whether the defendant is or u not liable on the said 
policy as a partzier with his said son. 

27th. II the Court shall be of opinion that the 
defendsnt is liable, then it is agreed that judgment 
shall be entered for the plaintifiiB for the sum of 100/. 

2Sth. If the Court shall be of the contraiy opinion, 
then it is sgreed that the rerdict and judgment shall 
be entered for the defendant on the issues joined on 
the 2nd and 6th pleas. 

Brawn, Q,C. — ^This is a cose stated from msi priui 
by consent The question will really be this, was the 
defendant a secret partner with his son, and is he liable 
on a policy signed by his son f 

By an agreement made between William Sharp, Juu. , 
the defendant's son, and one Fenn, an underwriter, it 
was arranged that Sharp, Jun., should carry on the 
business of an imderwriter in his own name, but that 
the business wss to be under the management of Fenu, 
who was an underwriter of experience. Sharp, Jun., 
was not to write any lines himself, but Fenn was to 
write double, or increase the lines on account of Shatp, 
Jnn. ; so that the risks undertaken by Sharp, Jun., 
and Fenn would be as neariy identical as practicable. 
This agreement was for three years only, but it was 
sabsequently extended by the agreements dated respec- 
tively 1st November, 1858, and 2nd July, 1859. On 
21st May, 1857, the defendant, in compliance with the 
requirement of Lloyd's committee, engaged to hold 
60001. at Fenn's disposal as a guarantee for Sharp, 
Jun.'s, liabilities ; and on 21st Janusry, 1859, Sharp, 
Jnn., in writing, undertook to pay Sharp, Senior, 
interest on the 5000^ guarantee fund at the rate of 10 
per cent per annum, or in case one-fourth of the nett 
annual profits of the underwriting business should 
exceed 500/. per annum, then to pay the defendant a 
yearly sum equal to one-fourth of the nett annual 
profits. 

Kow these being the facts, the defendant was 
qud third persons^ a secret partner in his son's 
bomnessy and is liable on this policy. It is very 
unosoal for the profits of an underwriting business to 
fonn the subject of a marriage settlement, but this 
does not aifect the question of the defendant's 
liability. I take it that a bare trustee of a marriage 
settlement would be a partner qud third persons if he 
was in the receipt of tiie profits. But what was the 
porition of the defendant under this deed f Under 
the first trust he was to pay himself the annuity or 
yeariy sum agreed on in the memorandum of Ist 
January, 1859, vu., to pay himself 5002. per annum, 
or if at the end of three years one-fourth of the profits 
ahould exceed 500/. per annum, then one-fourth of the 



profits. Surely this brings the defendant within the 
rule laid down by Lord Eldon in 

Ex parte Hamper, 17 Yes. 404 ; 
that if a man agrees for a part of the profits as such, 
giving him a right to an account, he is, as to third 
persona, a partner. The marriage settlement assigns 
to the trustees all and singular the sums of money, 
earnings, profits, and emoluments which are then 
in tibe hands of the said WUliam Fenn, and all 
such as should oome into the hands of the said Wil- 
liam Fenn, on account or in respect of the under- 
writing business. So I apprehend that the premiums 
would Test in the trustees at once, whether profits or 
no. The very first trust is to pay the agreed annuity 
to the defendant, but even supposing that the trusts 
had been solely for Sharp, Jun., defendant would have 
been legal owner of the earnings, &c., and as such, a 
partner as to third persons. 

Wiifkiman t. Watem, 1 M. ft S. 216 ; 

£» parte Garland, 10 Tes. 120 ; 

J^ CkObedb A Co,, Buck's Bankruptcy Sep. 48. 
So far for bars trusteeships, but here the tmstswere 
profitable. 

Lw^ Q. (7. (/fonyvfUMiwithhim).— Mr. Brown hardly 
contends that the agreement alone would constituto 
a partnership ; if, therefore, defendant is a partner, it 
must be by virtue of the marriage settlement 

The 500/. per annum was only the interest on the 
capital advanced. The farther annuity was a contin* 
gency which neVer arose, and even if it had arisen it 
was merely an annuity proportioned to the profits, 
and not a share of the profits. • 

Now, under the marriage settlements^ Sharp, Jun., 
was the principal, and Fenn was the agent, and 
Sharp, Jun., covenanted that he would pay over to 
the trust fund all moneys that came to his hands 
through Fenn's agency. This did not make the 
trustees partners. It is merely a mortgage of the 
business as a security for capital advanced. It is like 
the ease of a railway contractor who, having a large 
contract on hand and wanting money to enable him to 
perform it, goes to his banker, who i«rees to advance 
tiie money as it is wanted, the contract and the profits 
beiog assigned to him as a security for the advances. 
No one would say that this constituted the banker a 
partner. 

The present case is on all fours with 
CoxyrMideman, 88 L. J. C. P. 125; 8 H. of L. Ca. 268. 

Th0 test, as laid down in that case, is, does the 
person whom it is sou^t to eharge as partner 
stand in the relation of principal towards those who 
actually conduct the bustnees ? Applying this test, 
the defendant is not a partner, for he had no power 
over Fenn except as attorney for Sharp, Jan., 
under the power of attorney to sue him for oach 
sum as it came into his hands. Sharp, Jun., on 
the other hand, did stand in the relation of principal 
to Fenn. If he had chosen to break his contract witk 
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his father, he might at any time have dismiBaed Fenn. 
Moreover, the marriage settlement contains a provi- 
sion for the repayment of the principal deht. Kow, 
the assignment of the profits was merely to secnre the 
principal debt, and as soon as the debt was satisfied, 
the profits were to cease. Cox v. Hickman shows that 
the test of partnership is the question whose business 
it is. The fad of a man taking part of the profits 
may be very important as afibrding cogent and often 
conclusive evidence of the trade by persons acting on 
behalf of the person claiming the profits ; but the 
real ground of liability is, that the trade has been 
carried on by persons on his behalf. He also cited 

Zabouehier v. Tupper, 11 Moo. P. C. 199. 

Kilshaw v. Jukes, 82 L. J. Q. B. 215 ; 2 K. K 
161. 

Erlb, C.J. — In my opinion, our judgment must be 
for the plaintifi!, The judgment turns on the opera- 
tion of the deed of marriage settlement of 1859. I 
think that this deed made the defendant liable as a 
partner in the business. In fact, if the concern was a 
losing one, he had the principal interest in it. Now, 
we must look at the nature of the business. It cannot 
be treated as an assignment of stock-in-trade as a 
security for advances. There was no stock-in-trade, in 
the ordinary sense of the word. There was a contract 
dated 1st January, 1859, between the two Sharps, which 
shows the nature of the business which became the 
subject of the marriage settlement. Under this con- 
tract, defendant was to receive 500Z. per annum by 
way of interest, by reason of his becoming security for 
5,0002. for his son. Then came the marriage settle- 
ment, whereby the son assigned to the defendant and 
another trustee all the sums of money, earnings, pro- 
fits, and emoluments then in the hands, or to come into 
the hands of Fenn. Everything that could come from 
that business was the property of the defendant, in 
trust, first to pay the defendant himself the agreed 
annuity. 

Now, I will assume, first, that the business brings 
in 5002. a year. In this case, the father would get his 
annuity, and the business creditors would find Sharp, 
Junior, with nothing whatever. Certain I am that the 
deed of marriage settlement was intended without 
fraud. At the time it was made it was calculated that 
the clear proceeds of the business would far exceed the 
5002. per annum. This calculation proved to be a mis- 
take. This sort of business may well be profitable to-day 
and a losing thing to-morrow. If under the marriage 
settlement the arrangement had simply been that 
Sharp, Junior, should hand over everything to the 
trustees, I should have called it very suspicious. Still 
more do I call it so when the gross proceeds passed 
under the marriage settlement from Sharp, Junior, to 
the defendant until he should pay himself. In a 
trading business, if by an agreement the whole of the 
stock in trade was handed over, I should say, unless 
something appeared to the contrary, that this consti- 



tuted a partnership. Here the gross proceeds passed tc 
the defendant, out of which he was -to pay himself ai 
annuity of 5002. before the son received anything, ta 
that the profits passed as such, distinguishing this 
case from Cox v. Hickman, Cox v. Hickman was a 
very rational decision. I am clearly convinced that 
rational decisions and sound law go together. But m 
this case it is very different ; there is no iron-manufac- 
turing trade or retail business to be carried on ; there is 
no stock in trade to be assigned ; it is the peculiar 
business of an underwriter, and under the deed the 
proceeds are to be handed to the defendant Under 
these circumstances, I feel obliged to say that he has 
made himself liable as a partner. I must again repeat 
that I am certain that none of the parties intended to 
oveireach anyone, but still it is very certain that &e 
defendant meant to make a profit, and to whom are 
the creditors to look ? 

Btles, J. — I am of the same opinion. It is nnne. 
cessary to express an opinion whether a mortgagee of 
a business as a security for advances is a partner. 
Here the question is, — Do we not see an attempt to 
evade the partnership law per quod licet t This is 
clear from the whole deed : instead of saying one- 
fourth of the profits, we have the extremely careful 
expression, a sum equal to one-fourth of the profits. 
The deed was evidently drawn by a person who knew 
the law, with anxiety to prevent the appearance of a 
partnership. Again, we have the express declaration 
that the ' defendant was not considered a partner. 
Still, when it is agreed that if at the end of three yeara 
one-fourth of the annual profits should exceed 5002., 
tliat then the defendant's annuity was to be increased 
to a sum equal to one-fourth of the annual profits, it 
looks to me as if the father was meant to take the 
profits. At all events, a part, if not all, the profits 
were to go into the pocket of the father every year. 
If I were upon the jury at the trial of such a case, I 
should be disposed to find, as a fact, that the defendant 
was a partner. 

Keating, J., concurred. 

Montague Smith, J.— -I am of the same opinion. 
The agreement, perhaps, would not have constituted a 
partnership, but the marriage settlementgivesthefiithery 
in substitution of the former agreement, a right with 
the other trustee to receive the nett profits, eo nomine^ 
a right to hold them, and to keep them from the ere- 
ditors of the son. I cannot consider defendant less a 
partner because he receives the whole of the profits. 
He deprives the creditors of a sum they have a right 
to look to for payment Therefore, applying the usual 
test, it seems to me that defendant is a partner, and 
liable as such. 

Jitdgmeni for plaintiffs 
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O. p. ^ EoBiNsoN V, The Lonix>k and 
27 Apktl, 1865. J Sotjth-Wicstbbn Railway Co. 

Railway and Canal Traffic Act (17 ik 18 
Vict, c, 31, «. 7) — Declaration of Value of 
Animal oner 501 — Right of Company to 
Demand Increased Rate of Charge. 

A declaration of value to le within the provi^ in 
seeUon 7 of the 17 Jk 18 Viet. c. 81, whereby a railway 
company is erUitled to demand an inereaeed rate of 
charge^ muti he made hy the sender at the time of 
delivery, with the intention of fixing the company with 
incrtased risk. Mere knowledge of the value not so 
derived, will not entitle the company to demand the 
additional charge. 

The declaration stated that, at all the times here- 
after referred to, the defendants were common carriers 
of horses by railway, from their Liss Station to their 
Waterloo Station, London ; and that, before any of 
the said times, the defendants made and published 
certain conditions upon which alone they declared that 
they would receive, forward, and deliver horses, which 
conditions had not at any of the said times been re- 
scinded or altered, and which conditions were so pub- 
lished as aforesaid and contained in a certain printed 
notice by the defendants published, which notice was 
as follows : — 

'*Kotice as to Hones, CatUe, kc 

" The London and Sonth- Western Railway Company 
give notice, that they will receive, forward, and 
deliver horses, cattie, or other animals, solely on and 
subject to the following conditions : 

** The company will not be responsible for any loss 
or injuiy to any horse, cattie, or other animals, in the 
reoeiving, forwarding, or delivering, if such damage 
be oecadoned by the kicking, plunging, or unruliness 
of the same. 

" Declaration as to the conveyance of horses, cattle, 
&c. 

" In pursuance of an Act (17th & ISth Vict) passed 
the 10th of July, 1854, intituled, ' An Act for the 
Better Regulation of the Traffic on Railways and 
Canals,' it is provided, in clause 7, in reference to the 
liability of railway or canal companies for loss or 
injury done to any horse, cattie, or other animals, 
that no greater damage shall be recovered for the loss 
of, or for any iigury done to, such animals, beyond the 
sums hereinafter mentioned (that is to say) : — 
"For any horse . . . £60 
" For any neat cattle . . 15 per head 
" For any sheep or pigs . 2 „ 
" unless the person sending or delivering the same to 
such company shall, at the time of such delivery, have 
declared them to be of respectively higher value than 
as above mentioned, in which case it shall be lawful 
for such company to demand and receive, by way of 



compensation for the increased risk and care thereby 
occasioned, a reasonable per-centage upon the excess 
of the value so declared above the respective sums so 
limited as aforesaid, and which shall be paid in addi- 
tion to the ordinary rate of charge. 

"Notice is therefore hereby given, that from and 
after the date hereof, a per-centage of 5/. per cent, 
will be charged in addition to the usual charge for 
conveyance by the Ijondon and South- Western Rail- 
way upon any excess in the declared value of horses, 
cattie, or other animals, over and above the amount 
fixed by the Act aforesaid — ^viz. : 

'* For any horse . . . £50 
'' For any neat cattie • 15 per head 

" For any sheep or pigs . 2 „ 
"And notice is hereby further given, that all decla- 
rations of the value of hones, or other animals, where 
such value exceeds the above sums respectively must 
be signed by the owner thereof, or by his agent, before 
they can be received by the company for transmission 
by the railway. 

'* By order of the Directors, 

** L. Ceombie, Secretary. 
" Railway Offices, York Road, London, 
"5th October, 1854." 

And the plaintiff at a reasonable and proper time in 
that behalf, tendered to the defendants at their Liss 
station aforesaid, a mare, to be by them carried from 
their Liss station aforesaid to their Waterloo station 
aforesaid, and there delivered for the plaintiff, accord- 
ing to the defendants' duty in that behalt under the 
circumstances aforesaid, for hire to the defendants in 
that behalf, and requested the defendants to receive, 
carry, and deliver, the said mare as aforesaid, and did 
not declare or intend to declare the said mare to be of 
any higher value than 501. ; and the plaintiff was 
then ready and willing and offered to pay to the defen- 
dants their reasonable hire in that behalf, whereof the 
defendants then had notice ; and the defendants then 
had sufficient time, means, and conveniences to re- 
ceive and carry and deliver the said mare as aforesaid, 
and could and ought to have done so, yet the defien- 
dants did not nor would, receive, carry, and deliver 
the said mare for the plaintiff, whereby the plaintiff 
was put to great costs and charges, &c. 

The 2nd count was struck out. 

The pleas were to the 1st count : 

1st traverse of tender of mare and request to carry. 

2nd traverse of plaintiff's offer to pay. 

Srd traverse of sufficient means and conveniences to 
carry. 

And the 4th plea to the 1st count upon which the 
argument turned, was as follows : " TJiat before and 
at the time of the tender and delivery of the said 
mare as alleged, the person sending the same had 
declared the said mare to be of higher value than 
BOL, that is' to say, of the value of 185Z., whereupon 
the defendants, under and by vir^e of the said Act 
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mentioned in the said notice, demanded of the person | 
BO tendering the said mare as aforesaid, hy way of 
compensation for the increased risk and care occa- 
sioned by the said higher Taloe a per-centage of 5L 
per cent in addition to the osoal charges of conTey- | 
ance npon the excess in the declared yalne of the said 
mare orer and above the said sum of 502., being the 
amonnt limited by the Act aforesaid^ the said per- 
centage being a reasonable per-centage npon the excess 
of the yalne so declared, above the said smn so limited 
as aforesaid. And the defendants farther say, that 
the person tendering the said maie as aforesaid, re- 
fused to pay to the defendants the said per-centage, 
wherefore the defendants refused to receive and carry 
the said mare, as they lawfully might, for the cause 
aforesaid ; and the defendants say that such per-eent- 
age or increased rate of chaige was notified in the 
manner prescribed in the statute 11 Geo. 4 and 1 
WilL 4, c 68. 

The 5th, 6th, and 7th, relating to the 2nd count, 
were struck out. 

The 8th plea stated that at the time of tendering 
the mare, and after she had been declared of higher 
value than 501., the defendants demanded by way of 
compensation for the increased risk and care, a per- 
centage of 51, per cent., in addition to the usual 
charges of conveyance upon the excess in the declared 
value, under the Bailway and Canal Traffic Act, 1854, 
and that the person tendering the mare refused to 
pay such sum, wherefore the defendants refdsed to 
cany the mare. 

Issue was joined on these pleas. There ma also a 
demuirer to the 4th and 8th pleas. 

The facts were as follows : 

Plaintiff, who resided in Yorkshire, had in Decem- 
ber last authorised a Captain Mainwaring to purchase 
a certain nwre from a Mr. Ayling. Ayling lived near 
the lies Station of defendants' railway. In the eonne 
of the transaction the following telegram was sent 
from Mr. Ayling to Captain Mainwaring, with rsfer- 
ence to this mare : " I will take 1352. for the man, 
and wanant her sound.'* The purchase of the mare 
was then completed. Captain Mainwaring therenpon 
requested Mr. Ayling to send the mare by defendants^ 
railway to Waterloo from the lias Station. Accordingly 
Ayling ordered the station-master at liss to provide 
a horse-box for the conveyance of the mare. On the 
1st. of January, however, the station-master refused 
to receive the mare unless she was insured, as the 
defendants, by means of the telegram^ knew the value 
of the animal to be over SOL The station-master 
wrote a letter to Mr. AyUng, at his request, stating 
that the expenses of conveyance would be 17«. 6d 
and 42. 59. for insurance. Ayling sent this letter 
to Captain Mainwaring, and at the same time in- 
fMmed him of the reasons why the station-master 
rilased to load the mare. Mainwaring therenpon 
wxote the following letter to Inspector Norwood, an 
officer of the defendants at Waterloo : 



"4 January, 1864. 
''Sir,— I am sorry to tronble you so much, but the 
receipt this morning of the two enclosed, has pkcec 
me in a fix, and should be very much obliged to yoi 
to give instructions to your station-master, and to th9 
man who goes to fetch the mare from Liss. But thd 
mare may be sent (by the man) to-morrow as directed 
in my letter to yon of yesterday, wiiKotU innuing lur, 
the expense being so great ; and I must observe, th&t 
I never heard of a case where a station-master has 
refused to load a horse, unless insured. Are these the 
instructions on your line I If^ however, the man who 
goes for the mare finds that she is dangerous in the 
train, or if he finds she has been in before, and any* 
thing has happened to her through her own vice, then 
I think ahe ought to be insured, but not otherwise. 
Mr. Ayling, the man I bought her o^ told me she 
never had been on the train in her Ufe. I have had 
horses of 3002. and 4002. value often by train with 
nobody with them. I never insured a horse in my 
life, and never had an accident with one. It appears 
to me that your station-master at liss is exceedmg 
his powers. The value of this animal is 1352. Yours 
faithftdly, 

"A. MA.INWASIKO.** 

This letter was replied to on the same day by Mr. 
Williams of the superintendent's office at Waterloo : 

"Sir, — Referring to your letter to Inspector 
Norwood, I beg to inform that we cannot undertake 
to find a man, as requested by you, to fetch the horae 
from liss. Some correspondence has already taken 
place with Mr. Ayling on the matter, and in the end 
he thought it best to decline sending the horse by 
raiL I am sir, yours very obediently, 

"W. M. Williams.- 

Some fbrther oorrespondence took place. At last. 
Captain Mainwaring ordered a horse-box to be ready 
at the liss Station, for the mare, on the 14th of 
January. On that day, the horee-box being at the 
station, Captain Mainwaring tendered the mare to 
the station-master, and offered to pay the usual 
charges ; but the station-master reamed to load. 
Captain Mainwaring then offered to pay the extra 
inenzanee, but the station-master reftned to receive 
the mare. Mainwaring then wrote to defendanta to 
the effect that he would hold them reipaiiaible. To 
which letter Norwood replies on the 16tk of Januaiy, 
asking whether Captain Mainwaring wiahes the mare 
to be conveyed as an ordinary M»inia^l^ and if so^ 
stating their willingness to cany. 

This action was then brought, And at the trial 
before Erie, C.J., at the London sttttngs, after last 
Miohaelmas Term, a verdict was entered for plaintiff 
on the first count. 

A rule was subsequently obtained to enter a verdict 
for the defendantsi or for a nonsuit, punaant to leave 
reeenred, on the groonda that the mare had been de* 
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dared of m greater Talne than 502., and that there had 
been no tender of payment by the plainti£ 

Denman^ Q,C., and Kingdorij now showed cause, 
and contended, 1st. That a railway company, knowing 
tho valne of a mare to be above 50/., cannot, because 
the sender refuses to pay insnrance, refuse to receive 
and carry. 2nd. That the meaning of tho proviso in 
section 7 of the 17 & 18 Vict, c 31, as to the declara- 
tion of value was, that the company should not be 
liable for more than 50Z., unless the value was declared 
by the sender, for the purpose of insurance. That 
here there was no declaration of value, the declaration 
must be made at the time of delivery, and with the 
intent to bind the cofnpany with increased risk, 
ffart ▼. Baxcndale, 6 Exch. 769 ; 
£o^8 y. Pink, 8 C. & P. 361 ; 
Harrison v. TIu London^ Brighlon, and South 
Coad Bailway Company, 2 B. & S. 122 ; 81 L. 
J. Q.B. 113; 
Peek T. North Staffordshire Railvoay Company^ 82 

L. J. Q. B. 241 ; 10 H. L. Ca. 473 ; 
Eodgman y. West Midland Railway Company^ 
4 N. B. 397 ; S3 L. J. Q. B. 233. 

BaXlanJtin€f Serjt,, and Wood, in support of mle. 
The question of intention is immaterial. The question 
is, was there a declaration of value ? A bare declara- 
tion is sufficient If intent be necessary, there was 
evidence of such intent in the letter of the lith of 
Janoarf, 

Behr^ y. Ths Oreai Northern Jlailway Company^ 
81 U J. Ex. 299. 

Ebls, C.J. — I am of opinioa that the rule in this 
caae should be dischaiged. The question is, whether 
the railway company have made themselves liable to 
an action (or refusing to receive and carry the mare of 
the plaintiff. It seems that they did refuse so to 
receive and cany, on the ground .that the mare was 
dedaied to be of a higher value than 50/. The azgn- 
ment turned upon the question of fact, whether upon 
the evidence the mare when tendered had been de- 
dared to be above the value of 50Z. But I am of 
opinion, that as the knowledge of the railway company 
▼as not derived from any declaration of value made 
by the sender, such knowledge gave no title to the 
company to refose to carry, and to demand the higher 
rate of insnrance. 

Section 7 of 17 & 18 Vict. c. 81, enacts for the pro- 
tection of nilway and canal companies that they 
shall not be liable for tho loss or injury done to a 
horse beyond the value of 502. *< unless the person 
sending or delivering the same to such company shall 
at the time of such delivery have dedarecl it to be 
of such higher value.*' The declaration must be ' 
nuide by the sender at the time of delivery, and, 
therefore, mere knowledge not derived from any 
declaration made by the sender to them, can give no 
title to the railway company to demand tiie higher 



rate. The evidence here shows that the company 
made a claim to the higher rate, because their station* 
master, while helping to work the telegraph, had 
thereby learnt the actual value of the mare ; but that 
gave no right to the company to refuse to cany and 
to demand the higher rate of insurance, because such 
knowledge was not a declaration by the sender. It 
then becomes a question of interpretation upon the 
letter from Captain Mainwaring of the ith of Janu- 
ary to the company. The effect of that letter is^ I 
think, simply this, '* I do not intend to insure. I 
mentioned the value, not with the intention of inwiring 
and to fix you with increased liability, but with refer- 
ence to a different matter." I cannot find in this 
letter a declaration of value within the meaning of the 
statute. If a man says, " My horse is worth 10002., I 
do not intend to insure, but I call on you to take her 
as an ordinary animal," such a declaration would not 
entitle the company to demand a higher rate. If the 
letter of the 16th of January had been written imme- 
diately after the letter of the 4th, and the company 
had said, "We do not understand what has passed, 
but if you intend to send uninsured, say so ; but 
unless yon say so, we consider that you intend to 
claim the higher value," a different quesdon might 
then have arisen. 

Btles, J. — I am of the same opinion. The Car- 
riers Act (11 Gfeo. 4 & 1 Will. 4, c. 68), and the 
Bailway and Canal Traffic Act, 1854(17 & 18 Vict, 
c. 31), are in peuri materia, and in much the same 
language they both require a declaration. It is im- 
possible to contend that more knowledge would do to 
fix the company with increased risk, nie declara- 
tion must come from the sender, and what he 
means must be so expressed by him as to be so 
understood by the carrier. It must be so intended 
and so understood. For the declaration is the foun- 
dation of the contract made between the sender 
and the carrier. Here it is plain from the events 
which have hi^pened, that such a declaration was 
never understood nor intended by the sender. The 
case of Behrens v. The Great Northern Ra/iUoay 
Company, on the Carriers Act, is no authority for 
this case. There the plaintiff delivered a picture, and 
took a signed receipt from the carman in which 
the value of the picture was stated to be over llOZ. ; 
nevertheless the con^pany took the picture without 
demanding the higher charge. But this case is quite 
different 

MoNTAoux Smith, J. — I am of the same opinion. 
In this case there has not been a declaration of 
value within the meaning of the Act upon which the 
company are entitled to demand the higher rsteu To 
enable the company to make such a demand, the 
dedaration must be made by the sender at the time 
of delivery, with the intent that it should bind the 
company to incur the increased risk. The facts here 
do not amount to anything like auch a declamtioit 
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What took place amonnts to nothing more than if the 
station-master had overheard a casual conversation 
between the purchaser and seller when the value of 
the animal was mentioned. Then, in the letters to 
Norwood, in which Captain Mainwaring requests him 
to send a man down to take care of the loading of the 
mare, Captain Mainwaring is writing very much as 
if he were writing to his own agent : he tells him 
he will insure in a certain event, and that, therefore, a 
man had better be sent down to exercise his discretion : 
and so it would be necessary for Norwood to send a 
man down who should declare the value of the animal. 
It is very important to have a definite rule in these 
cases. 

Keating, J. — I did not hear the whole of the argu- 
ment, but, so far as I have heard it, I concur with 
the Court. 

Rule discharged. 



Rawlinos v. Moboan. 



o. p. 

2 Mat, 1865. 

Landlord and Tenant — Covenant to yield up in 
Repair — Verbal Agreement between Lestor 
and Third Person^ during the term, for the 
Sale of the Premises — Measure of Damages. 

Covenant to yield up demised premises at the expira- 
tion of term in good repair. 

During the term, lessor verbally arranged iciih a 
builder to pull down the premises. This arrangement 
was not reduced into vrriting until March, 1864. The 
term expired 25th Decemher, 1863, on which day lessee 
yielded up the premises out of repair. 

On the following day, 26th December, the builder 
took possession, and shortly afterwards pulled down. 

In an action by lessor against lessee for breach of the 
covenant to yield up in repair: — 

Held, thai the lessor was entitled to recover stibstantial 
damages, notwith^anding the agreement, made before 
the expiration of the term, for the demolition of the pre- 
mises ; for the said agreement was, and continued 
during the term, by parol only, and was rwt enforceable 
either at Law or in Equity. 

Qu«re, hou^ever, if the said agreement had been a 
binding one, and thereby the lessor, before the term 
expired, had parted with his interest in the premises, 
whether the damages recoverable by him would have 
been substantial, or norhinal only t 

The action was tried before Willes, J., at the Sittings 
after Michaelmas Term, 1864, and a verdict entered 
for the plain tiff for 22Z., leave being reserved for de- 
fendant to move. 

Huddlestone, Q.C., had obtained a rule calling upon 
the plaintiff to show cause why the verdict found for 
the plaintiff should not be set aside, and a verdict 
entered for defendant pursuant to leave reserved, on 
the ground that, upon the facts stated and agreed upon, 
the plaintiff was only entitled to nominal damages. 



The action was brought to recover damages far 
breach of covenant to repair and yield np in -repar, 
together with certain fixtures, a messuage and pre- 
mises, No. 24, Savage Gardens, in the City of Londai. 
The lease was for twenty-one years from 25th of 
December, 1842, and expired on the 25th December, 
1863, the rent payable thereunder being 179/. per 
annum. 

At the creation of this lease, the premises were 
about 100 years old. 

The plaintiff was interested in one-fifth of the rever- 
sion, and the defendant became assignee of the term 
in 1847, and continued in possession of the premises 
up to the end of thb term. 

For a considerable period before and at the expira- 
tion of the lease, the premises were out of repair. 

The defendant gave up possession at the end of the 
lease. 

The amount to put them into repair /conformably 
with the covenant was estimated, and was to be taken 
at 130Z. 

By letter, dated 1st June, 1863, defendant made an 
offer to the reversioners for a new lease. 
That offer was not accepted. 

Some time before the expiration of the lease it was j 
verbally agreed between Messrs. Myers, builders, of 
Lambeth, and the reversioners (the plaintiff being 
one of them), that the premises should be pulled 
down. 

Upon this, Messrs. Myers entered into possession on ! 
the 26th day of December, 1863, and in JaAiary com- 
menced pulling down the old premises, and they were 
wholly demolished by the following June. 

The said agreement between Messrs. Myers and the 
reversioners was reduced into writing on the 21st day 
of March, 1864. 

It was admitted by the plaintiff that the amount 
paid into Court was sufficient to cover nominal 
damages for the breach of covenant to repair and yield 
up in repair, and it was admitted that if plaintiff was 
entitled to recover more than nominal damages in 
respect of the covenant to repair, he was entitled to a 
verdict for 22/. ; if not, the verdict to be entered for 
the defendant. 

O'MaUey, Q.C., and HoU, now showed eaose. 
Plaintiff is entitled to substantial damages for 
breach of this covenant, although he may not hare 
sustained actual damage. 

Clow V. Brogden, 2 M. & G. 54, per Tindal, C J. ; 
Smith V. Peat, 9 Exch. 164, per Parke, B. ; 
Nixon V. Denham, 1 Ir. L. R. 100. 
' The measure of damages is the amount to which the 
reversion is injured by the premises being out of 
repair, 
I Doe d. The City of Worcester Trustees v. Sau^ands, 
' 9 C. P. 784, per Coleridge, J., 739 ; 

I Tamer v. Lamb, 14 M. A W. 412 ; 

I Colley T. Skelton, 2 B. & C. 273. 
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HuddUstone, Q.C., and Beasley, in snpport of rule. 

Plaintiff is only entitled to nominal damages ; he 

had parted with his interest to Myers daring the term. 

MarrioU v. Cotton, 2 C. & K. 653, 
shows that lessor is not entitled to snbstantial damages 
during the term, 

Daviis T. Underufood, 2 H. ft N. 674, per 

Watson, B. ; 
MarreUi r. Williams, 1 B. & Ad. 416. 
Plaintiff is estopped by his own conduct from 
recoYering substantial damages for breach of this 
covenant 

Erlb, C.J. —I am of opinion that the rule should 
be discharged. The action was brought by plaintiff, 
the lessor, against defendant, his lessee, for breach of 
coyenant in not delivering up, at the expiration of 
the term, the premises demised, in a proper state 
of repair according to the covenant If plaintiff 
is held to be entitled to recover for substantial 
damages, it is agreed that the sum of 22/. is the sum 
which defendant is liable to pay to the plaintiff for such 
breach of covenant. As a general rule, when such a 
breach of covenant is established, defendant must pay 
damages to the extent of the injury that the reversion 
has received by reason of such breach. What reason 
then is there why the defendant in this case should 
be exempted from that liability ? The answer set up 
and contended for by the defendant is, that the plain- 
tiff had entered into some arrangement with a third 
party, Myers, for the sale of these premises. But 
that arrangement, at the time the cause of action 
occurred, was binding neither on the plaintiff nor on 
Myers. It was a mere proposal, one of no obligatory 
force either at Law or in £quity. I should not have 
directed the jury to take this proposal into considera- 
tion, though perhaps it might be difficult to exclude 
it That being so, the question is, should the Judge 
have directed the jury to give nominal or substantial 
damages T The damages are usually matters for the 
consideration of the jury. But here the sum of 
22/. is the damages agreed upon, assuming that the 
Court is of opinion that the plaintiff is entitled 
to recover substantial damages. I am of opinion 
that he is entitled to substantial damages for such 
breach of covenant. I think, however, if before 
the cause of action arose, and ^during the term, 
the plaintiff had entered into a binding agreement 
with a third party, by which he parted with all his i 
interest in the premises, that such a fact might be 
material, for the consideration of the jury, but I do , 
not say that a jury in that case would have been ! 
bound to give only nominal damages. Upon that i 
point I express no opinion. | 

Byles, J.— I am of the same opinion. As I read ; 
this case, plaintiff, before the expiration of the term, | 
verbally agreed with Myers to sell him the premises I 
for the purpose of being pulled down. The premises ' 
were not pulled down, nor was this verbal agreement 



reduced into writing, till after the expiration of the 
term. At the expiration of the term, this was a mere 
parol agreement, not binding on either party. Neither 
the seUer, nor the purchaser, could have enforced the 
agreement. No Court of Equity could have compelled 
either party to complete. I am of opinion that 
plaintiff is entitled to sue defendant upon breach of his 
covenant for the full amount of dilapidations. It is 
^d, that plaintiff has sustained no actual damage ; 
that Myers would have given no more for the premises 
had they been in a proper state of repair ; but even if 
this is so, it may, notwithstanding, be that plaintiff has 
sustained damage, for by reason of the premises being 
out of repair, plaintiff may have been obliged to sell 
in a less favourable market than he could have done had 
the premises been in a proper state of repair. I am 
of opinion, that plaintiff had a right to substantial 
damages for the breach of covenant If this agreement 
had been a binding one, the observations which have 
been made might have applied. But the Court is not 
called upon to give an opinion as to the effect such a 
binding agreement might have upon the damages in 
the case of a breach of covenant 

Keating, J. — I am of the same opinion. I cannot 
see anything in this proposal by which plaintiff has 
deprived himself of his right to substantial damages. 

MoNTAGins Smith, J. — I am of the same opinion. 
The Court have already pointed out that this is not a 
binding agreement ; the foundation of the objection to * 
plaintiff's right to substantial damage fails, therefore. 
It is unnecessary to decide what the effect would be if 
this were a binding agreement. Mr. Bcasley has said, 
that plaintiff is estopped by this proposal with Myers 
from suing defendant I cannot, however, see that 
this in any way amounts to an estoppel. 

Rule diaeharged. 



Ex. 

14 Jak. 1865. 



:.} 



Wright v. Goodlake. 



Interrogatories — Amount of Damage, 

The Court toUl aUow interrogatoriee to he put by the 
defmdant to the plaintiff, to show the amourU of damage 
the plaintiff has sustained, s 

The ground of complaint was, that " The Times '* 
had printed in their paper a column and a-half out of 
the plaintiff's book without acknowledgment The 
interrogatories were put with a view of ascertaining 
what was the sale of the plaintiff's book before and 
after the act of piracy. 

Wills moved for a rule to show cause why an order of 
Martin, B., allowing these interrogatories to be put to 
the plaintiff by the defendant, should not be set aside. 

These interrogatories are only served with a view 
of finding out how little the defendant might safely 
pay into Court. The question here put is, what 
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was the sale of the plaintiff's book before and after 
the insertion of the article in the defendant's news- 
paper. The defendant has no right to inquire into 
that. He admits that he is in the wrong, and wishes 
to know to what extant 

PoLLOCKi C.B.^This role must be refused. 

Mabtin; Chankell, Pigott, BB., concurred. 

Rule refused. 



Ex. 

22, 2i Apbii^ 1865, 



.1 



Pain v. Terby. 



Motion for New Trial — Time f<yr Making — 
Hide 50, H. T, 1853. 

The Court tcould not allow a motion for a new trial 
to he made in the term following the term in which the 
cause was tried, although it was tried on the last day 
but one of term, and was a country cause. There 
might, however, he a case where an exception to this 
rule should he allowed. 

The affidavit stated that the cause was tried in 
Middlesex, before Bramwell, B., on the last day but 
one of Hilary Term, and that the cause was over at 
half-past two, resulting in a verdict for the plaintiff, 
and that both the parties live at Sandwich, as well as 
the defendant's attorney ; that the defendant was in 
^ Court, but his attorney was not. Immediately after 
the trial, the London agent wrote to the defendant's 
attorney, and asked him if he should move for a new 
trial. The defendant's attorney wrote back by i^tuni 
of post, and instructed counsel to move for a new 
trial. The letter arrived the day afber the last day of 
term. 

WordsworOt, 0.(7.— Although by rule 50, H. T. 
1858, no motion for a new trial shall be allowed afcer 
the expiration of four days from the day of trial, nor 
in any case after the expiration of the term, if the cause 
be tried in term, yet it is in the discretion of the Court 
to allow such motion to be made before judgment is 
signed, 

2 Chitty's Arch. Practice, 1528 ; 

BuH V. Barton, 1 Doug. 171 ; 

Begina v. Gough, 2 Doug. 790 ; 

Tidd's King's Bench Practice, 912. 
If the trial had taken place the laat day of term, the 
motion could not have been made. 

Pollock, C.B.— This rule must be refused. There 
might be a case where an exception should be made to 
the rule, but the defendant has not made out such a 
case in the present instance. 

Bbaxwbll, Mabun, and Pioop* concuired. 

BuUr^fitaed. 



1 Mat, 186S» ) 
Cause of Action — Firing Rockets otfer A*9 Land 
to prevent A Shooting Game — Nuisance. 

The dedaraOon dated that the plaintiff had land 
on which thtre toere grouse, and that the defendant, 
with intent to frighten thetn, and to prevent the plaintiff 
from shooting them, unlawfully Jired guns so as to he a 
nuisance, aad thereby frightened away and prevented the 
plaintiff from shooting them. The defendant pleaded 
that the Duhe ofR possessed land adjoining the plaintiff, 
and thai the plaintiff had fraudulently enticed the 
grouse off the said land, hy placing com on his own 
land, and the dtfendant, as the servant of the Duke of 
R, committed the grievanaes to prevent the plaintiff en^ 
tieing other grouse from the Duke oftts land : — 

Held, on demurrer, that the declaration was good, 
and the plea bad. 

Declaration. — That before and at the time of com- 
mitting the grievances hereinafter mentioned, the 
plaintiff was and still is possessed of certain land at 
Stonelow, in the parish of Brampton, in the county of 
Derby, yet the defendant, well knowing the premises, 
on divers days and times between the 1st of October, 
1864, and the commencement of this suit, unlawfully 
and with intent to drive and frighten away grouse and 
other game then lawfully being in and upon the said 
land of the plaintiff from and off and away from the said 
land of the plaintiff to certain other lands, and to pre- 
vent the plaintiff from hunting, shooting, killing, and 
taking the said game on his said land, fired, exploded, 
and projected, and caused to be fired, exploded, and 
projected certain offensive, injurious, noxious, terrify- 
ing, and dangerous rockets, fireworks, missiles, projec- 
tiles, and combustibles, and made and caused to be 
made divers loud, jarring, annoying, and disturbing 
noises close to and over the said land of the plaintiff» 
so as to be and the same were a nuisance and a 
grievous disturbance to the plaintiff in his lawful and 
quiet occupation and enjoyment thereof, and thereby 
also the plaintiff's horses and cattle, which were then 
lawfully in and upon the said land of the plaintiff, 
were then greatly alarmed, terrified, and rendered 
wild, unmanageable, and furious, and impelled to run 
and rush violently in and about and over tbe said 
land of the plaintiff, and into certain bogs and quag- 
mires therein, and against and over the walls, banks, 
and fences of the said land of the plaintiff, and to 
break down and destroy such walls, banks, and fences 
of the plaintiff, and to escape out of the said land of 
the plaintiff, and to go at large, and by reason of the 
premises the said horses and cattle sustained great 
injury and damage, and became and were raadered 
wild, dangerous^ aad unmanageable, and thereby also 
diven laige numbers of grouM and other game then 
lawfully being in and upon the said land were seated, 
fii(^taaed, and driven off and away iron th« aaid 
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hnd of the pUintiff, which otherwise the pkintiff 
might And would hare shot, hunted, killed, and 
token, and the plaintiff was otherwise also greatly 
disturbed and damnifyed in the lawful and quiet occu- 
pition and enjoyment of his said land. 

2nd Plea. To so much of the fint count as relates 
to the said grouse, the defendant says that hefore 
and at the time of the committing of the said sup- 
posed grievances in the first count mentioned, his 
Grace the Ihike of B. was seised in fee of certain 
lands abutting on and next at^oining to the ssid land 
cf the plaintiff in the first count mentioned, and 
was entitle<l to the exclosive right of shooting, killing, 
and taking grouse on his said lands. And the said 
Dake, before the committing of the said supposed 
peTances, had gone to great expense in getting up 
and preserving great numbers of grouse on his said 
lan>ls as the plaintiff well knew. And the defendant 
A}'s that just before the committing of the said sup- 
posed grieranees the plaintiff fraudulently, and wrong- 
folly, and with intent to lure and entice the said grouse 
avsy from the said lands of the ssid Duke on to the 
said lands of the plaintiff, and to obtain for himself 
the benefit of the said expense so incurred by the 
said Duke as aforesaid, laid and placed on the said 
lands of the plaintiff, near to the lands of the said 
Duke, quantities of com and other snhctaneea on 
which grouse feed, and thereby then lured and enticed 
the said grouse in the first count mentioned, end was 
about to lure and entice other grouse away from and 
oQt of the said lands of the said Duke on to the said 
lands of the plaintiff, and was then and there about to 
shoot and kill the said grouse, wherefore the defen- 
dant, as the servant of the said Duke, and by his com- 
mand, in order to prevent the plaintiff from shooting 
sad killing the said grouse so lured and enticed as 
a&resaid, and firom luring and enticing the said other 
grouse as aforesaid, committed the said grievances in 
this plea pleaded, to doing no more than was neces- 
sary for the purpose aforesaid. 

Demnixer and joinder in demurrer. 

Baiflis, in support of the demurrer. 
The declaration is good, 
Keeble v. HickeHngUl, 11 East, 578, 574 ; 
CarringUm v. TayUr^ 11 East, 571. 
A person has a qualified property in the game on 
his land, and the question is, if another man is justified 
in disturbing them by letting off rocketa over the land, 
ao aa to be a nuisance. 

The plea is confined to the grouse, and is not pleaded 
to the whole declaration, and is, therefore, pleaded to 
<l*niage only. A man may lawfully entice game off his 
noi^ibou/s land, but he mi^not firighten them o£ 
The Mowing eases were dted, 
n< QuMjav. Pratt, 4 KL kVL 860 ; 
BladnY. Migtfi, 10 C. B. (k.8.) 718 ; 81 L. J. C. P. 

151; 
JKeodv. Bdwards, 5 Xft. 27; 84 L. J. 0. P. 84; 



Chaaemon v. Biekards^ 7 H. of L. Ca. 849 ; 29 L> 
J. Ex. 81. 

Wills in support of the plea. 
The plaintiff here sows the com with the express 
intention of alluring the game off the defendant's 
I land, which is unlawful. The defendant, then, with 
intention of preventing the plaintiff enticing the game 
in which he has a possessory right, fires off these guns 
to protect himself, 

SutUm V. Moody^ 1 Ld. Raym. 250. 

Pollock, C.B. — The declaration in this case is 
good and the plea bad. The defendant says in his 
plea to the plaintiff, you have done me a wrong, and I 
will redress it by doing a wrong of a different descrip- 
tion to you. Although the law allows you, if yon are 
attacked with force to defend yourself by using force 
in return, yet you cannot inflict a wrong of a dif- 
ferent character. You may claim redress from a man 
if he horsewhips you, but you are not permitted 
by the law, on account of the wrong he has done yon, 
to libel him ; or if a man libels you, the law does not 
permit you to horsewhip him. 

B&AMWELi^ B.— The declaration is good in this 
case. The defendant, for the purpose of keeping his 
game on his land, makes different kinds of noises. 
The defendant admits that the declaration is tme, but 
sets up a right in his plea to fire off rockets for the 
purpose of fnghtoning the birds off the plaintiff's 
land, which, he says, that the plaintiff has decoyed 
off his land. And he says, the game which I frightened 
is game off my land, which you have attracted on to your 
land by fraud, and then, in order that you may not shoot 
these birds and go on pursuing the same conduct, I 
have used this means of preventing them going on your 
land, which you now complain of. I see nothing in 
point of law to prevent the plaintiff from doing what 
he has done. How can the plea then be a justification 
for the act of the defendant f The defendant's remedy 
in this case is to make a greater inducement for the 
birds to stay on his land, by giving the birds more com 
than the pbiintiff does, and thereby preventing them 
straying on to the land of the plaintiff. The remedy 
here is like that in the case of your neighbour digging a 
deeper well than yours, and thereby obtaining the water 
from your well, which is by digging a well still deeper. 

Mabtin, B.— The case of Carnnglon v. Taylor is 
in point. 

PiooTT, B., concurred. 

JudgmeiU for the plaintiff. 

^** f Kebshaw v. Ogdex and Others. 
8 May, 1865. i 

Contract of Sale — Delivery and Acceptance — 

Statute of Fraudsy «. 11 -^Evidence. 

Action for goods bargained and sold, aboiH tU value 
of lOl. 

Tke evidence VHU, that the contract vxunotin writing. 
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that the goods toere weighed by defervdarUs* servant aub- 
sequent to the contrad, and placed into the defendants* 
cart, bvt on arriving at defendants^ toarehouse vKre 
reftised : — 

Held, that it was for the jury to decide in what 
character the goods were delivered to and accepted hy 
the defendants' servant; and that there was evidence of 
an acceptance and delivery to satisfy the Statute of 
Frauds, 

Action for not accepting cotton waste, and for gooda 
bargained and sold. 

Plea.— That the plaintiff was not ready and willing 
to deliver goods equal to the contract ; and the general 
issue. 

The action was tried, before Mellor, J., at Mancheatar, 
at the last Spring Assizes. The material facts are as 
follows : — 

The defendants' agent went to the plaintiff's mill, 
and inquired if he had any cotton waste for sale. He 
was shown five lots : he objected to take one of the 
lots, as he was told it was of an inferior quality. He 
asked if all the other four lots were alike : the plain- 
tiff 's warehouseman refused to guarantee the waste to 
be of the same quality throughout, and told him it 
was all open for him to look at. He was told that the 
four lots were all made from the same class of cotton. 
The plaintiff's warehouseman refused to give him a 
sample, as he said he never did so. The defendants' 
agent subsequently said he would buy four of them at 
20d. per lb. The defendants sent bags to have the 
waste put into. Twenty-one bags were filled and 
weighed by the plaintiff's and defendants' servants, 
and the defendants sent a cart, into which these sacks 
were put. 

On their arriving at the defendants' warehouse, and 
while the waste was being examined, he refused to 
accept it, and without taking it out of the cart, sent 
it back to the plaintiff, who replaced it in his ware- 
house. 

A verdict was entered for the plaintiff for 7SiV7s. 
on the 2nd count, leave being reserved to Brett, Q.C., 
to move to ent^r a nonsuit, on the ground that there 
was no evidence of any contract in writing, or of any 
acceptance and delivery to satisfy the 17th section of 
the Statute of Frauds. 

A rule having been obtained in due course, 

JanuSf Q,C, {ffolker, with him), now showed cause. 

There is evidence here of acceptance and actual 

receipt, "for the agent said that he would take the 

waste at the miU," and his man also received part of 

the waste into his sacks, and took it away in his cart, 

JBdan v. DudfiM, 1 Q. B. 802 ; 

Fwrley v. Bates, 3 N. R. 478 ; 2 H. & C. 200 ; 

38 L. J. Ex. 43. 

Holker cited^ 
Purley v. Bates, suprd ; 
Simmons v. Swift, 7 B. & C. 857. 



Brett, Q. C. (T, Jones with him), contHL 

You must have both acceptance and delivexy to 
satisfy the statute, 

Blackburn's Treatise on Sales, pt 2, c 2, p. 152. ' 

There could be no acceptance tiU the arrival of 
the waste at the defendants' warehouse. They may be 
wrong in not accepting. They must accept and 
actually receive, or vice versd, to satisfy the statute, 
BUI y. BamaU, 9 M. & '^. 36. 

The defendants had not appointed any of their men 
to accept the waste, and immediately they saw it they 
rejected it, and the plaintiff replaced the waste in his 
warehouse. 

The plaintiff is only entitled to a verdict on the first 
count, which is the difference between the market and 
contract price. 

T, Jones cited, 
Cusack y. Eohinson, 1 B. & S. 299. 

Pollock, C.B. — This rule must be dischaiged. 
This case is nearly Identical with Furley y. Bates {loc 
cii.). It was a question for the jury to decide in what 
character the delivery was made to the defendants* 
carter, and what effect should be given to his taking 
the waste away from the plaintiff's mill, and with 
what intention the plaintiff warehoused the waste 
when it was returned to him ; the jury have decided 
by their verdict that there was an acceptance and 
delivery of the goods, and what was the intention of 
the plaintiff when he put the waste again in. his 
warehouse. I think the verdict was quite correct, as 
well as the direction of the learned Judge. 

Martin, B. — This was a question for the jury to 
decide ; they have found that the defendants bought 
the four lots of waste for better or for worse : that 
the defendants are entitled to the waste, the plaintiff 
to the price of it They have found that there was an 
acceptance and receipt of the waste. The defendants 
sent a man to pack the waste and another man to take 
it away, and the moment it was put into the cart there 
was evidence of an acceptance and receipt I myself 
am of opinion that there was evidence of an acceptance 
before. 

Bute discharged. 



C. C. B. 

29 Afril^ 1865. 



Regina 17. Shaw. 



Perjury — Jurisdiction of Magistrates -^Indict- 
ment — Infannati^m and Summons — Evidence 
— Corroboration of Principal Witness. 

An indictment for perjury alleged that after 18 A 19 
VieL e. 118, viz., on December 11, 1864, atB,i%ih€ 
county of L, and within the petty sessional division of 
W, one K was a person licensed to seU beer by retail^ 
and that tnthin six months K was duly sumsno/Md to 
appear before certain Justices acting in and for the siUd. 
county, to answer before such Jtutiees a certain ii^srnia- 
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iimandamplaint against the said K, thm and (here 
fnferred against Mm, for that he had committed an 
cfinee against the said statute; viz,, that he, on 
JkoemJber llih, 1864, being Sunday, at B, in the county 
o/L, didopenhis house so licensed as therein msntioned 
for the saie of beer after 8 p.m. and before 5 p.m., 
contra fonnam statati ; that K duly appeared at the 
Pdty Sessions for the said Petty Sessional division, 
before P and S, two Justices for the said eowUy, and 
then and there, on December Blst, 1864, the said charge 
cme on to be heard, and the prisoner appeared as a 
witness for K, 

ThenfoUowed the assignments of perjury : — 

Held, that the indietwent sufficiently shouted the 
jurisdidion of the Justices. 

The only evidence of an information against K was 
ikat pdiceman T reported to the superintendent his 
honing seen the prisoner in ICs beer-Jiouse between 
3 and 5 o*elock, and the circumstances thereof, and the 
mperindendeni cotnmunieated the report to the clerk to 
(he Justices, who filled up a blank summotis against K, 
vhich was taken by the superintendent to the magistrate, 
viho read and signed it. The summons against K was 
not produced at the trial .— 

Held, that a sufficient information toas proved to 
show the Justices' jurisdiction, and that it was not 
necBssary for that purpose to prove a written informal 
iwvk, or (semble) to produce a summons, 

Seznble {per Chann£ll, B., and Mellob, J.)i that 
a variarwe from the indictment might have been esta- 
hlithed. 

There were three assignTnents of perjury on the words 
"-let. *' I was never in the house (JTs beer-house) at aU 
that day" (Sunday, December Uth, 1864). 2nd. "I 
never was in B {where K*s beer^house was) at aiU that 
day." Zrd, "/ have not been in it for a fortnight 
before that day,^* T swore he saw the prisoner in K*s 
huf'house about 20 minutes to 5 on that day. One 
coniming witness swore he saw the prisoner in B at 
2 o'clock. Another swore she saw him between 3 dnd 4 
dose to E^s beer-house : — 

Held, that there was a sufficient corroboration of the 
principat witness to support the two last cusignments, if 
not the first. 

Case stated by Atkinson, Seijeant, for the opinion 
of the Court for the consideration of Crown Cases 
Reserred. 

Thomas Shaw was tried and convicted before me at 
the last Assizes, 1865, at liverpooL 

The following is a copy of the indictment : 

Lancashire to wit. The jurors of our Lady the 
Qaeen, upon their oaths present, that heretofore and 
after the making of a certain Act of Parliament, made 
and passed in the Session of Parliament holden in the 
ISth and 19th years of the reign of her present 
Majesty, intituled "An Act to repeal the Act of the 
17th and 18th years of the reign of her present 
^mesty, for further regulating the sale of beer and 



other Hqnors on the Lord's-day, and to substitute 
other proTisions in lieu thereof^" to wit, on the 11th 
day of December, 1864, at the township of Burton- 
wood, in the county of Lancaster, and within the 
Petty Sessional division of Warrington, in the county 
aforesaid, one Samuel Kilshaw was a person Hcenaed 
to sell beer by retail to be drunk on the premises. 

And the jurors aforesaid, upon their oaths aforesaid^ 
do further present that afterwards and within the 
space of six calendar months from the day of the 
committing of the alleged offence next hereinafter 
mentioned, to wit, the 11th day of December, in the 
year last aforesaid, the said Samuel Kilshaw was duly 
summoned to appear before certain of her Mijesty's 
Justices of the Peace acting in and for the county of 
Lancaster aforesaid (being the county and place where 
the alleged offence next hereinafter mentioned was 
then and there and therein alleged to have been com- 
mitted by him, the said Samuel Kilshaw, as therein 
mentioned), to answer before such Justices a certain 
information and complaint against the said Samuel 
Kilshaw, then and there preferred and laid against 
him, and then and there depending before the said 
Justices, for that he, the said Samuel Kilshaw, had 
then and there, and within the county and place 
aforesaid, unlawfuUy committed a certain offence 
against the said statute, to wit, that he, the said 
Samuel Kilshaw, on the 11th day of December, 
1864, the said day being Sunday, at the township 
of Burtonwood, in the county of Lancaster, being 
then and there a beer-house keeper, and duly 
licensed to sell beer,' ale, and porter by retail to be 
drunk and consumed in his house and premises there 
situate, did open his house so licensed as aforesaid for 
the sale of beer, ale, and porter, after the hour of 
three o'clock in the afternoon and before the hour of 
five o'clock in the afternoon, to wit, at the hour of 
forty minutes past four o'clock in the afternoon, con- 
trary to the form of the statute in such case made and 
provided. 

And the jurors aforesaid upon their oaths aforesaid 
do further present that the said Samuel Kilshaw duly 
appeared at the Petty Sessions of the Petty Sessional 
division of Warrington, holden at the township of 
Kewton, in Mackerfield, in the county of Lancaster 
(the same being the county division and place where 
the said alleged offence against the said statute was 
then alleged to have been committed by him the said 
Samuel Kilshaw as aforesaid), before Benjamin Pier- 
poiut, Esquire, and the Beverend Harold Hopley 
Sherlock, clerk, being and acting as two of her 
Majesty's Justices of the Peace in and for the county 
aforesaid, and thereupon then and there, to wit, on 
the Slst day of December, 1864, at the township of 
Newton, in Mackerfield, in the county of Lancaster, 
before the said Justices of the Peace then and there 
having competent authority then and there to hear 
and determine the same, the said charge and complaint 
against the said Samuel Kilshaw for the said alleged 
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offence aforesaid, then and there depending as afore- 
said before the said Jostioes aforesaid, came in due 
form of law to be then and there heard and deter- 
mined by and before them the said Justices afore- 
said. 

And the jorors aforesaid upon their oaths aforesaid 
do further present that upon the said heanng and 
determination of the said charge and complaint so 
depending as aforesaid before the said Justices as 
aforesaid, Thomas Shaw, late of the township of New- 
ton, in Hackerfield, in the county of Lancaster, 
appeared as a witness for and on behalf of the said 
Samuel Eilshaw, and was then and there in due form 
sworn, and took his corporal oath on the Holy Gospels 
of God that the evidence he the said Thomas Shaw 
would then and there give should be the truth, the 
whole truUi, and nothing but the trath, so help him 
Ood, by and before the said Benjamin Pierpoint and 
Harold Hopley Sherlock then and there being such 
Justices as aforesaid, and then and there having com- 
petent authority and jurisdiction lo administer the 
said oath, and the jurors aforesaid, upon their oaths 
aforesaid do further present that upon the said hearing 
of the said information and complaint so depending as 
•foresaid before the said Benjamin Herpoint and 
Harold Hopley Sherlock, Justices as aforesaid, it 
became and was a material question whether the said 
Thomas Shaw was in the house of the said Samuel 
Eilshaw at all on Sunday the 11th of December, 
1864, and whether he had seen a certain policeman, to 
wit, John Todd, then and there and before the said 
Justices, then pointed out and shown to him the said 
Thomas Shaw, asid whether he the said Thomas Shaw 
had been at Burtonwood aforesaid on the day and 
year last aforesaid, or within a fortnight previous 
thereto. 

And the jurors aforesaid upon their oaths aforesaid 
do further present that the said Thomas Shaw not 
having the fear of God before his eyes, nor regarding 
the laws of this realm, but seduced and moved by the 
malice and instigation of the devil, unlawfully, falsely, 
knowingly, wilfuUy, and corruptly did swew and 
depose before the said Benjamin Pierpoint and Harold 
Hopley Sherlock, so being such Justices sforesaid, at 
and upon the hearing and determination aforesaid of 
the said information and complaint so depending as 
aforesaid, in substance and to the effect following, that 
is to say : "I was never in the house (meaning the 
beer-house of the said Samuel Kilshaw) at all that day 
(meaning the said Sunday the 11th day of December, 
1864), and never saw the polioeman (meaning the said 
John Todd) before in my life, I never was in Burton- 
wood (meaning the township of Burtonwood aforeaaid) 
at all that day (meaning the said Sunday last afore- 
said), I had not been in it (meaning tho township of 
Burtonwood aforesaid) for a fortnight before that day 
(meaning the said Sunday laat aforesaid)," whaiwas in 
truth and in fact he the said Thomas Shaw was upon 
Sunday the 11th day of December, 1864, in the house 



of the said Samuel Kilshaw, and saw the said John 
Todd there then, as he the said Thomas Shaw at the 
time he so swore then well knew, and whereas in truth 
and in fact the said Thomas Shaw had been at Burton- 
wood aforesaid on the day and year last aforesaid, and 
within a fortni^t previous thereto, as he the said 
Thomas Shaw at iha time he so swore then w^ knew, 
and so the juron aforesaid upon their oaths aforesaid 
do say that the ^ssid Thomas Shaw, on the day and 
year aforesaid at the township aforesaid in the oounty 
aforesaid, did unlawfully commit wilful and cotrupt 
perjury, to the great displeasure of Almighty God, in 
contempt of oar Lady tiie Queen and her Imws^ and 
against the peaee of our said Lady tiie Queen, her 
Crown and dignity. 
On arraignment before plea pleaded, it was objected 
i by the prisoner's counsel that the indictment did not 
' show jurisdiction in the said Justices to hear and 
' determine the information against the said Samuel 

Kilshaw. 
I 1st Because although it was alleged that the 
! offence had been committed within the Petty Ses- 
sional Division of Warrington, it was not alleged, nor 
did it anywhere appear that the said Justices had any 
jurisdiction whatever within such Petty Sessional 
division. 

2nd. Becsnse it did not show that the informa- 
tion sgainst Kilshaw contained any offence over which 
they had any jurisdiction. 

Note. — ^It was afterwards, that is to say, in the 
course of inquiry into the facts of this case, proved 
that the two magistrates named in the indictment did, 
in Kilsfaaw's ease, act as sach within the Petty Ses- 
sional division of Warrington. 

Again, the only evidence at the trial before me of 
the foot of any information or complaint ever having 
been ma4e againsfc Kilshaw, was this, namely, the 
policeman Todd reported to the; superintendent the 
fact of his having seen the prisoner in Kilshaw a 
beer-house between the hours of 8 and 5 o'clock p.m. 
on the day- in question, and the oircumstaneee 
thereot 

The superintendent submitted the £acts and eiienm- 
stances contained in this report to the magistrates' 
clerk, and he thereupon filled up a blank summons 
against Kilshaw. This summons, so filled up, was 
taken by the superintendent* to the magistrate, who* 
after reading it, signed it. It was then put into tibe 
oflSoer's hands for service. This was stated te be the 
usual pnustice in such matters. The magistrste who 
signed such a summons haslalways any explanation 
he may require made to him. In this case he made 
no inquiry into the particulars, facts, or circumstances, 
and no statement of any was in fact ever made to 
him. The summons against Kilshaw was not pro- 
duced on the trial before me, nor was any other 
evidence giwi of its contents, or about it, than what 
I have stated. At the dose of the case for the pro- 
aeeution, the prisoner's counsel objected that there 
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was, in fact, no infotmation or complaint to jnatify 
the issaiog of a summons against Kilshaw, and then* 
fore that the whole proceeding hefore the magistrates 
was oomwi mmjudiu. 

Again, to prore the peijnry assigned, a polios- 
nMoi of the name of Todd was callsd* He swore, 
amongst other things, that he had seen the pri- 
»Hier in Kilshaw's heer-honse, in Bnrtonwood, 
and that he had spoken to him there at twenty 
minntes to fire p.m., or thereabouts, on the daj in 
<]aiestiott. 

To confirm Todd, two other witoesses were called 
for the pffosecntion. One of them swore that he had 
eeen the prisoner Shaw in the Tillage of Bvrtonwood 
(Uie Tillage in which Kllshaw'a heer-honse is), at two 
o'clock in the aitemoon on the same day. The 
other witness swore that she had seen the prisoner 
between 3 and 4 o'clock in the afternoon of the same 
day, on the road leading to Kilshaw's house, and when 
she last saw him he was dose to KHshaw'a beer- 
hooaeu The direction the prisoner was then taking 
kd alao^ as was proved, to the house of the prisoner's 
brother, where, according to the witnesses for the 
prisoner, he was, in fact, at the Tery time when, 
according to Todd's statement, he was in Kilshaw's 
house drinking ale. 

It was contended upon this part of the case, by 
the counsel for the prisoner, that there was no corro- 
boration of the principal witness, Todd, in sapport 
of the ass^nment of peijnry. 

I overruled all these objections. A great nmnher of 
witnesses were then called for the prisoner with a 
riew to contradict the witness Todd, and to showtiie 
tnith of the prisoner's statement before the magfts- 
tntes, namely, that he was never at Kildiaw's house 
on &e Sunday in qnestion, bnt that he was, in fMSt, 
at the house of his brother drinking tea at the time 
when, according to Todd's statement, he was drinking 
beer in Kilshaw^s house. One of the witnesses for 
the defence (one Sarah Bury) admitted that she saw 
the prisoner in the village of Burtonwood on the 
day in qnestion, between 3 and 4 o'clock in the 
afternoon. ' 

1 left all the facts and circumstances of the case 
at once, voluminous and conflictiqg, to the jury. 

He was convicted, and I at ouce sentenced him to 
twelve calendar months' imprisonment with hard 
Uboor. 

He was^ however, the next day, with the sanction 
of lUUor, J«, let out on bail. 

The opinion and advice of the Court, is desired on 
th« case especially on the following points : 

1st. Is the indictment sufficient ? 

Sad. If safficient, was the production of a further 
proof of an infonnation or complaint, as the basis of 
tli« Bommons against Kilshaw, indispensably necessary 
on the prisoner's trial ? 

3rl Is Uie last objection, as to want of corrobom- 
^on, of aayvaloe nndcr the circumstances ? 



CfoUmghaiin for the prisoner. 
1st. The nonproduction of the summons was fatal. 
In its absence, there was no evidence to show that 
there was a charge over which the magistrates had 
jurisdiction. 

2nd. No information was produced, and the case 
finds that there actuaUy was no regular information. 
The proceedings before the magistrates were altogether 
irregnlar. The information is the foundation <^ the 
magistrates' jurisdietioiL There can be no judiciiH 
act without some information, though it is conceded 
SQch information need not be on oath, 

BBgina r. Whyhnw, 8 Cox, 0. C. 438 ; 
Paley on Convictions, 64 (4th ed.) ; 
Orejpp* V. Dm-den^ 1 Smith's L. C. 664 n. (5th 
ed). 
It should be an information in writing, 
lUgina v. ffurrtll, 8 F. & F. 271, per Martin B. 
The conviction is supposed to follow the informa- 
tion, and though Jervia's Act renders it onnecessary 
te set out the information on the conviction, still the 
information may be criled for. 

This loose method of procedure has been allowed to 
step in, to save time. 

3rd. The necessary corroboration of the principal 
witness for perjury is wanting. The evidence of the 
corroboiating witnesses was not snfflcientiy to the 
point By itself it would not be a case for the jury. 
The evidence of each witness must have an existence 
and probative force of its own, 
Best's Evidence, 716 (8rd ed.). 
Here there would be no scintilla of evidenes. 
[BtAGKBiritN, J., referred to the second and t^d 
aasignments of perjury, as to the prisoner not having 
been in the village that day, or within a fortnight of 
that day.] 
Those assignments were immaterial. 
The corroborative evidence must be such as might 
have proved the case alone, not only such as would 
have prevented a nonsuit in a civil case, 
Roscoe's Crim. £v. 766 (6th ed.) ; 
Regina r, Champney, 2 Lew. C C. 258 ; 
RB^naY, MudU, 1 Mood. & R. 128 ; 
Regina v. Yot^ Carr. k M. 132 ; 
Regina v. BouUer, 2 Den. 0. 0. R. 396. 
The prisoner may well have been in the village be- 
tween three and four o'clock, and yet not in the beer- 
house at twenty minutes' to five. 

4th. The indictment was insufficient, it being impos- 
sible to tell from it under which statute the proceed- 
ings were taken. Having undertaken to set forth the 
grounds of jurisdiction, the prosecutor was bound to 
do so properly, 

Regina v. JZai^mw, 8 C. ft P. 439 ; 
Regina v. Dotdling, 5 T. R. 811. 
5th. The indictment Was bad, for not showing 
that the magistrates had jurisdiction in the Petty 
Sessional Division where the offence was com- 
mitted. 
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Erie, C.J. — I think this conviction ought to be 
affirmed. Kilahaw was proceeded against before the 
magistrates summarily, for keeping a beer-house open 
at an unauthorised hour, under statute 18 & 19 Vict 
c. 118, ss. 2, 5. The offence being keeping the house 
open for the sale of beer between three and five o*cIock, 
and the policeman swearing that Shaw was in the 
public-house at twenty minutes to five ; the charge 
against Shaw was, that he was guilty of pexjury in 
swearing, not only that he was not then in the house, 
but that he had not been in the Tillage within a fort- 
night of the time. The indictment alleges, that Eil- 
shaw was summoned befbre the magistrates to answer 
an information for the above-named offence. No 
summons was produced, and no written information 
proved ; but if the party before the magistrates is 
within their jurisdiction, both as to the nature and as 
to the place of the offence charged against him, they 
have a right to proceed, without any regular informa- 
tion or summons. The information may be drawn up 
at the time of conviction. The indictment, indeed, 
impliedly alleges, that a summons had been issued, 
and the case finds that the magistrates' clerk filled up 
a blank summons, and the magistrate signed it ; but 
it was not produced at Shaw's triaL It may be that 
the magistrates' officer had the summons in his pocket 
But, at any rate, the objection taken, and which we 
have to consider, is, not that the summons was not 
produced, but that there was no information to 
warrant the issue of the summons : and, as we hold 
that a written information is not necessary, both those 
objections are disposed of. 

Then it is objected that the indictment is bad, as 
not showing that the magistrates had jurisdiction in 
the Petty Sessional Division where the offence is 
alleged to have been committed. But this is imma- 
terial, as they had jurisdiction as Justices of the 
county. Their jurisdiction is sufficiently shown in 
all ways. The other objection was, that the charge of 
peijuiy was not supported by sufficient corroborative 
evidence. The general law in perjury is, that witness 
against witpess leaves the matter neutral ; the balance 
is even, and the prosecutor is bound to turn the scale 
by corroborative evidence. Attempts to define the 
degree of corroboration required, like all other attempts 
to define degrees, fail. It must be something de- 
serving the name of corroboration. Now is the oath 
of the accusing witness corroborated here I One 
assignment of peijury was, that the prisoner swore 
he was not in the village that day. One corroborating 
witness swore he saw him in the village about two 
o'clock, and the other that he saw him close to Kil- 
shaw's beer-house between three and four. For this 
assignment then there was direct corroboration. For 
the other as to his being in the beer-house, I should 
have thought there was aome corroboration to go to 
the jury. But we need not decide that point. 

Chankxli> B.— I have had some doubts on one 



point, which I will mention presently, bat, upon con- 
sideration, I agree that this conviction must be 
affirmed. 

First, The indictment is not bad. It is sufficiently 
shown under which statute the offence was committed, 
and that the magistrates had jurisdiction. Their not 
being alleged to be magistrates of the Petty Sessional 
Division is immaterial, for by section 5 of 18 & 19 
Yict c. 118, they have jurisdiction as Justices of the 
County. 

Secondly. As to the sufficiency of the corroboratiTe 
evidence. The case does not ndse any point as to the 
materiality of any of the assignments of perjury, and 
the evidence of corroboration on the second and third 
assignments was direct Even if the indictment only 
contained the one assignment— as to the prisoners 
being in the house, — I should hold that there was some 
corroboration. 

On the remaining point I am clearly of opinion that 
there need not be an information on oath, or of neces- 
sity in writing. But I was disposed to doubt whether 
the indictment did not allege a material fact as to the 
summons and information, in the proof of which there 
was a ffulure. But the point is not raised by the 
case, and the prisoner's counsel did not take the ob- 
jection at the trial, that a material fact was not 
proved. 

Blackburn, J.— I am of the same opinion. The 
substantial objection was, that the Justices had no 
jurisdiction, because prior to the summons there was 
no information. But no antecedent information u 
required. The only thing wanted is to know, what 
was the charge ? If there is no information, the party 
to be tried may apply for an adjournment Bat if he 
waives that right the proceedings are good as a^^t 
him, and dfarHori against the witnesses. 

Mellob, J.— I am of the same opinion. I share in 
the doubts expressed by my Brother Channell as to 
the question of a variance. But that objection was 
not taken, and the point is not raised. We are, 
therefore, not bound to' express any opinion upon it. 
On the other points I agree with the rest of the 
Court. 



MoNTAOTJB Smith, J. — I am of the same < 
Unless required by statute, there need be no informa- 
tion in writing or summons, if the party volnntarily 
appears. If it is shown that there is an infbmiatioii 
or charge in writing, it should be produced. But here 
that is not the case, and the objection was, that there 
was no information to support the summons. On this 
and the other points I entirely agree with the rest of 
the Court. 
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6 May, 1865. 



Reoina v. Robinson. 



C^mim— Erle, C.J., Blackbitrn, and Mellob, JJ., 
Channell, B., and Montague Smith, J. 

Uttering a Medal as Current Coin — 24 <b 25 
Vict c 99, «. U— Evidence— " Figure:' 

The prisoner was indicted under section 13 of 24 «fc 
25 Vict, c 99, for uttering **a medal resembling in 
size, ^figure, and colour a half-sovereign^' 

It icas proved that the medal was of the same dia- 
meter and somewhat similar in colour to a haZf-sove- 
Tcign. Thai on one side was an impression of the head 
of the Qiuen, similar to thcU on a half-sovereign; that 
the legend was different : that the medal was guerled, 
hut the guerling, instead of being square as it is in a 
half-sovereign, was round. No evidence was given as 
to the impression on the reverse of the medal : — 

Held, that there was sufficient evidence for the jury 
that the medal resembled a half-sovereign in size, figure, 
and colour. 

The following case was stated by the Common Ser- 
jeant. 

The prisoner was indicted under the statute 24 & 25 
Vict c. 99, s. 18. 

The first count of the indictment .charged him with 
uttering a medal resembling in size, figure, and colour 
a half-sovereign, the same medal then being of less 
value than a half-sovereign. 

After proof of the uttering by the prisoner of the 
medal, Mr. Webster, the Inspector of Coins to Her 
^iajesty's Mint, was called, and his evidence was as 
follows : — 

This (the medal which was uttered) is a medal, 
made of metal, the same diametef as a half-sovereign, 
somewhat similar in colour. On the obverse there is 
the head of the Queen, similar to that of a half-sove- 
reign. The legend is entirely different from that on a 
half-sovereign, being "Victoria, Queen of Great 
Britain," instead of "Victoria, Dei Gratia." The 
medal is guerled, but the guerlmg is round and not 
square. At this point in his evidence, the witness 
accidentally dropped the medal, and it rolled on the 
floor. Strict search was made for it by the witness, 
assisted by the ushers, for more than half-an-hour, 
but it could not be found. The witness then added — 
The medal is of less value than a half-sovereign. It 
had been proved by a former witness that the prisoner 
X»Uced the medal in her hand when he uttered it with 
the obverse side uppermost. The medal was not 
shown to the jury. Mr. Webster was about to give a 
description of the reverse of the medal from memory 
after it was lost, but this evidence was objected to by 
the prisoner's counsel, and counsel for the Crown 
declined to press it. 

For the prisoner, it was objected that the word 
"figure ** in the indictment meant the impression on 



the medal, and that such impression must be similar 
to the impression on the genuine coin for which it was 
uttered, and that there was under the circumstances 
stated, no evidence to go to the jury that the medal 
resembled in size, figure, and colour a half-sovereign. 

For the Crown, it was contended that "figure" 
meant the general shape and outline of the medal, not 
the impression upon it, and that there was evidence 
for the jury, and the prisoner was found guilty and 
remains in custody. 

The questions for the Court are — 

1st. What is the true meaning of the word ''figure " 
in the statute and the indictment ? and 

2ndly. Whether, under the circumstances stated, 
there was any evidence for the jury ? 

O. Francis for the prisoner. 

Under this section, the medal uttered by the pri- 
soner must resemble a current coin of the realm in 
"size, figure, and colour." There is not sufficient 
evidence that this medal resembled a half-sovereign 
in figure. 

Webster's Diet., sub voce, "Figure." 

There was only evidence of the impression on one 
side of the medaL 

[Blackbubn, J.— If we give the strict sense to the 
words which you contend for, this section would only ' 
be a repetition of the 9th.] 

Crawfurd, for the Crown, was not heard. 

Erle, C.J. — This conviction must be affirmed. We 
think there was evidence for the jury that this medal 
resembled a half-sovereign in size, figure, and colour. 

Conviction affirmed, 

C. C. B. 1 Rboina V. Levi. 
6 Mat, 1865. J 

Comw— Erle, C.J., Blackburn, Melloe, JJ., 
Channell, B., and Smith, J. 

Bankruptcy— Evidence— \2 & 13 Vict. c. 106, 
«. 233. 

Section 233 of the '* Bankruptcy Act, 1849," applies 
to criminal proceedings. 

Therefore, where the bankrupHhas not disputed or 
sought to annul the petition for adjudication, and is 
subsequently indicted for an offence under the Bankrupt 
Laws, the Gazette is, as against him^ conclusive evidence 
of the bankruptcy, (£c. 

The following case was reserved by Martin, B. : — 
On the 4th of March, 1865, Morris Levi was tried 
and convicted before me at Warwick, on an indict- 
ment which charged that he became, and was adjudi- 
cated, a bankrupt on the 12th day of November, 1864, 
at Birmingham, in the Court of Bankruptcy for the 
Birmingham district, and that, within sixty days next 
before the said adyudicatiou, he committed a misde- 
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meanor under the Srd clause of the 221st section of the 
Bankruptcy Act of 1861, 24 & 25 Vict c 134. 

Upon the trial, the proceedings in bankruptcy were 
giren in evidence, from which the following facts 
appeared : — 

On the 7th of ITovember, 1864, John Painter, a 
creditor to the amount of more than 50?., presented a 
petition for adjudication of bankruptcy against Levi, 
which was duly filed. 

On the 10th of November, 1864, an order was made 
by the Court of Bankruptcy, in the following words :— 
"The Bankruptcy Act, 1861. 

" In the Court of Bankraptcy for the Birmingham 
district. 

*' In the matter of Morris Levi, of Edgbaston-stroet, 
Birmingham, in the county of Warwick, clothier, 
against whom a petition for ac^udication of bank- 
ruptcy hath been filed. This 20th day of November, 
1864. 

« Upon the application of Mr. Hodgson, solicitor in 
the matter of this petition, and upon reading his 
affidavit, filed herewith, I do extend the time for 
opening the said petition until Saturday next, the 12th 
day of November instant, at twelve o'clock at noon. 
G. W. Sanders, Commissioner." 

On the 12th of November, 1864, at about one o'clock 
in the afternoon, another order was made by the Bir- 
mingham Court of Bankruptcy, in the following 

words : — 

'*The Bankruptcy Act, 1861. 

**In the Court of Bankruptcy for the Birmingham 
district 

" In the matter of Morris Levi, of Edgbaston-street, 
Birmingham, in the county of Warwick, clothier, 
agsinst whom a petition for adjudication of bank- 
ruptcy has been filed on the 7th day of November, 1864. 
«' The 12th day of November, 1864. 

"The petitioner, John Painter, not having pro- 
ceeded to obtain adjudication of bankruptcy within 
the three days after the filing the petition, nor within 
such extended time which was granted for the purpose 
by order of the Court, dated the 10th day of Novem- 
ber instant. It is hereby ordered, upon the application 
of Mr. Herbert Wright, on behalf of James Murray, 
John Haidy, and John Kershaw, creditors to the 
amount required to constitute a petitioning creditor, 
that the said James Murray, John Hardy, and John 
Kershaw, be at Uberty to proceed to obtain adjudica- 
tion of bankruptcy against the said Morris Levi. 

" G. W. Sanders, Commissioner." 

On the same day Morris Levi was adjudicated a 
bankrupt in the following words :— 

«*The Bankruptcy Act, 1861. 
•' In the Court of Bankruptcy for the Birmingham 

district 

" 12th day of November, 1864. 
" In the matter of Morris Levi, of Edgbaston-street, 
Birmingham, in the county of Warwick, clothier, 



against whom a petition for adjudication of bankruptcy 
was filed on the 7th day of November, 1864, before Mr. 
Commissioner Sanders. 

<' I, the said Commissioner, upon good proof upon 
oath before me, this day taken, do find that the said 
Morris Levi became bankrupt, within the true intent 
and meaning of the Law of Bankruptcy, before the 
day of the date of the filing of the said petition against 
him, and I do therefore declare and a4jadge him bank- 
rupt accordingly. 

"G. W. Sakdebs, Commissioner.** 

The alleged bankrupt was within the United King- 
dom at the date of the adjudication, and has not taken 
any step or proceeding to dispute or annul it 

The London Gazette of the 15th of November, 1864, 
was duly proved and put in evidence, and contains 
the advertisement of the adjudication. 

Upon this, it was contended for the defendant that 
the adjudication of bankruptcy was invalid, because 
that the proceedings must have been taken either 
under the lOlst section of the Bankruptcy Act of 
1849, or under the 96th section of the Bankraptcy 
Act of 1861, that the lOlst section of the Bankraptcy 
Act of 1849 was inconsistent with the 96th section of 
the Bankruptcy Act of 1861, and was therefore repealed 
by the 230th section of the Bankruptcy Act of 1861, 
that imder the 96th section of the Bankruptcy Act of 
1861, a new petition ought to have been presented by 
James Murray, John Hardy, and John Kershaw. It 
was also contended that the adjudication was void, 
because it did not appear from the proceedings upon 
what petition the Commissioner proceeded to adjadi- 
cation. 

I reserved these points for the consideration of the 
Court for Crown Cases Reserved. 

The act of bankruptcy on which the adjudication was 
made, and the only one. proved at the trial before me, 
was an assignment by Morris Levi, made in the form 
given in Schedule D to the Bankruptcy Act of 1861. 
The deed was dated on the 5th of December, 1864. 
It was stamped on thi 9th of December, 1864, and 
Registered on the 10th of December, 11864 ; it further 
appeared that on the 10 th day of December, 1864, an 
order was made in the following words : — 

"The Bankruptcy Act, 1861. In the Court of 
Bankruptcy, Basinghall Street, London, the 10th day 
of December, 1864. In the matter of a trust de^ 
executed by Morris Levi, of Birmingham, in the 
county of Warwick, clothier, bearing date the 5th 
day of November, 1864, and made between the said 
Morris Levi of the one part, and Henry Howell, of 
Birmingham aforesaid, accountant, of the other part. 
Before Mr. Registrar Winslow, acting for Mr. Com- 
missioner FonbUnque. Upon the application of Mr. 
Barton, solicitor of the assignees of the estate and 
effects of the said Morris LevL It is ordered that the 
time for registration of the deed be extended to the 
17th day of December inst., so that the same msy ^ 
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leceiyable in evidence under the 194th section of the 
Bankruptcy Act, 1861, but the order is in no way to 
interfere with the 4th condition of the 192nd section 
of the said Act T. £. Winslow, Acting Commissioner, 
LS., filed 10th of December, 1864." 

No evidence was given as to Mr. Winslow's autho- 
rity to make this order. 

Upon this it was objected that, nnder Motion 192, 
clause 4, and sections 193 and 194, of the Bankruptcy 
Act of 1861, the deed was invalid, and that it onght 
not to have been received in evidaaee of an act of 
bankruptcy before the Birmingham Court of Bank* 
niptcy, and that, therefore, the adjudication founded on 
it was void. It was also objected that under the same 
sections the deed could not be xeoeived in evidsnoe 
before me. 

It was further objected, that as the conditions of the 
192nd section, clause 4, of the Bankmptey Act, 1861, 
had not been fulfilled, it was not competent to the 
Court in London to extend the time for its r^gistratioD. 
It was also objected that evidence ought to have aj)- 
peared on the face of Mr. Winslow's order ; or to have 
been given of Mr. Winslow's authority to aot upon the 
occasion under the provisions ^of the 27th section of 
tbe Bankruptcy Act of 1849. 

I admitted the deed in evidence, and reserved these 
points for the consideration of the Court of Crown 
Cases Reserved. 

I request the opinion of the Court of Ciiminal Ap- 
peal upon the following questions. 

1st, Whether the alleged bankrupt was precluded 
under the circumstances from raising any objection to 
the validity of the adjudication ; and if not, 

2nd. Whether in order to authorise a l^gal a^'udi- 
cation of bankruptcy a new petition ought to have 
been presented by James Murray, John Hardy, and 
John Kershaw. 

3rd. Whether the adjudication is void by reason of 
its not appearing upon the proceedings on whose appli- 
cation the Commissioner proceeded to abjudication. 

4tlL Whether the deed of the 5th of November, 
1864, was admissible in evidence at all, and, if so, 
whether upon any of the grounds stated in the case 
there was any irregularity or defect in it, or the 
manner in which it had been dealt with, or any pro- 



ceeding taken upon it which prevented its being made 
use of at the trial as evidence of a good and available 
act of bankruptcy. 

FUzJames Stephens for the prisoner. 

The argument turns entirely on the construction of 
the 233rd section of the Bankruptcy Act of 1849 (12 & 
13 Vict. c. 106). My contention is, that the provisions 
of this section do not apply to a criminal trial, but if 
they do apply, the other side having jmt in the pro- 
ceedings, and those being evidently informal, we were 
entitled to take the objection. Ko case on this 
point has been decided in this Court It is true that 
in the case of 

Jee^'fta V. JSiUon, 2 C.C.C. 318, 
the 24th section of 5 & 6 Yict. 122, winch is re-enacted 
by tbe 283rd section of 12 k 13 Vict. c. 106, was 
held by Pollock, C. B., to apply to criminal proceedings. 
But on the other hand, in the case of 

Regina v. X^ofu, 9 C.C.C. 299, 
Martin, B., held that that section applied to civil 
matters only, so that it may be taken that the cases 
are equal 

[Blackburn, J. No ; for yon must take into con- 
sideration that a judicial construction was put upon 
a statute, and that afterwards the Legislature, being 
presumed to know of that construction, re*enacted 
the same provision.] 

lliat would be a very strong argument if it had 
been a solemn decision by the full Court, but hardly 
80 when it was only the decision of a single Judge. 

[BiACKBimK, J., referred to 
Rsgina v. Harris, 4 C.C.C. 140.] 

FiMf Q.C. for the Crown, was not called upon. 

Erls, C.J. — ^The conviction must be affirmed. I 
am very clearly of opinion that by the words of the 
statute, "the Gazette dudl be conclusive evidence in 
all esses as against such bankrupt,** the Legislature 
meant all cases civil or criminal as far as the bankrupt 
was concerned. 

GBAxmsLL, B.— I am of the same opinion. The 
Gazette is conclusive evidence against the bankrupt in 
all cases wheze he has not appealed. 

Co9mai<m ^firamL 
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EQUITY. 



Lord Chancellor. 

14 Nov. 1864. 
10 May, 1865. 



Cooks v. Ck)OKB. 



FictUioua Suit — Declaration of lUegitimacy. 

The Churt will not administer the trusts of a settle- 
ment made for the purpose of obtaining a declaration 
that an infant is illegitimate, 

Gnmey v. Gumey (2 K R 106) disapproved of. 

Sir William Cooke and Harriet Eloise Trebeck inter- 
married in 1855, and they cohabited nntil May, 1861, 
when Lady Cooke left her hasband*s house. During 
the cohabitation no child was bom of the marriage. 

In March, 1862, Lady Cooke left this country for 
the Continent, in company with Mr. Elmsall. In 
June, 1862, Sir William Cooke commenced a suit for 
the dissolution of his maniage : in November, 1862, a 
decree nisi for dissolutiou was pronounced, and was 
made absolute in March, 1863. In December, 1862, 
the defendant, Maiy Cooke or Elmsall, was bom to 
Lady Cooke. 

By an indenture, dated the 2nd of December, 
1868, and made between the mother of Sir William 
Cooke of the one part, and a trustee of the other 
part, after reciting that the mother of Sir William 
Cooke, had transferred 10002. 3Z. per cent. Consols 
into the name of the trustee, it was- declared that 
the trustee should hold the same on trust for all the 
children then living of the marriage of Sir William 
Cooke and Harriet Eloise Trebeck in equal shares, and 
if there were only one child then living, then for that 
one child, with a proviso that during the minority of 
any such children it should be incumbent on the 
trustee to apply the whole of his or her share for his or 
her maintenance and education ; and if there was no 
child then living of the marriage, then to pay the 
income to C. E. S. Cooke, the younger brother of Sir 
William Cooke, for life, and on his death to hold the 
fund upon the trusts therein mentioned. 

The bill was filed by C. E. S. Cooke against the 
infant Mary Cooke or Elmsall and the trustee of the 
settlement, and averred that the infant defendant 
claimed, as the only child of the marriage, to be entitled 
to the whole of the trust funds ; that the plaintiff, on 
the contrary, claimed to be entitled to an immediate 
life-interest therein, and that the trustee declined to 
act except under the direction of the Court It prayed 
that the trusts of the settlement might be a^inis- 
tered ; and that it might be declared that there never 
was any child of the maniage of Sir William Cooke and 
Harriet Eloise Trebeck. 



The ordinary infant's answer was filed, on behalf of 
Mary Cooke, by her guardian. 

Evidence was given by the plaintiff to prove tlie 
illegitimacy of the infant, and notice to crofis^zaminift 
some of the witnesses was given by the infant de- 
fendant ; but to avoid this, and by arrangement, an 
affidavit was filed by the plaintiff and his mother, in 
which they admitted that the settlement was made for 
the purpose of raising the question of the legitimacy ofi 
the defendant, but that this had been done without 
the consent of Sir William Cooke, who held himself 
entirely neutral, and refused to concur in the settle- 
ment, or in raising the question of the legitimacy of 
the infant by this suit or otherwise. 

It appeared that under the will of the plaintiffs 
father certain family estates, of about the annual Talue 
of 8000Z., were settled upon Sir William Cooke for 
life, with remainder to his male issue in tail, with 
remainder to the plaintiff for life, with remainder to 
his male issue in tail, with remainder to the female 
issue of Sir William Cooke in tail, with remainder to 
the female issue of the plaintiff in tail, with remainder 
over. 

At the hearing before Vice-Chancellor Wood, the 
guardian of the infant disclaimed, and his Honour 
dismissed the bill with costs. See the case reported,. 
2 H. & M. 124. The plaintiff appealed. 

Gifardf Q.(7., and Godfrey Lushingtan, for the 
plaintiff, relied on, 

Gumey v. Oumey, 2 N. R. 106 ; s. c. 1 H. & M. 
413. 

The plaintiff and his mother were as much interested 
in the suit as was Mr. Gurney, the alleged lather of 
the child in that case. 

[The Lobd Chakoellob intimated that he dis- 
sented from Oumey v. Oumey,] 

It was for the benefit of the infiGLnt to have her status 
determined at as early a period as possible. No Act of 
Parliament or rule of the Court was contravened by 
this application. It was troe that the suit, to a certain 
extent, was fictitious ; but it was competent to the 
Court to avail itself of a fiction, in order that justice 
should be done in cases where the law did not permit 
a question to be otherwise raised. They referred to 
Maine's Ancient Law, 25. 

The Court availed itself of fictitious settlements in 
cases relating to the guardianship of infants. 

C. S» Roundell, for the trustee. 

Overendy Q,C,, and Bagshatoe, for the infimt, were 
not called upon. 
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Ths Lobd Chancsllor said : Two considerations 
weighed with him against allowing this suit First, 
the suit was not for the benefit of the infant, bat had 
for its object to make her illegitimate ; and thongh 
fictitious settlements had been allowed and adminis- 
tered hy the Conrt, where they were for the benefit of 
m infint, yet he knew of no case where snch a settle- 
ment had been acted on, so as to found a claim against 
the infant's interest. Secondly, the suit was col- 
lofflvely instituted with the yiew of accelerating the 
trial of what would be another cause, between other 
parties and as to other property, and bringing the 
matter on at a time when by law it could not be 
done— a conrse contrary to the policy of the law. He 
would, howerer, reserve his final judgment. 

10 Mat, 1865. 

The Lord Chancellor said : The settlement or 
declaration of trust, on which this suit is founded, is a 
fraadolent instrument ; that is to say, it was prepared 
and executed for a purpose different from that which 
ia ezpreased and apparently intended by the instru- 
ment. It was not the desire or the real object of the 
parties to make a bond fide settlement of property, or 
to confer any benefit on the infimt defendant The 
settlement was intended only to serre as a reason or 
occasion for the institution of this suit, the object of 
which is to bastardise the infant 

Secondly. The refusal of the trustee, on which the 
suit pretends to be instituted, was wholly collusive 
tndunreaL 

Thirdly. There is no real controversy ; for there is 
no opposition of interest The infant, who alone has 
a contrary interest under the trust to that of the 
plaintiff, by her counsel, very properly disclaims and 
repudiates all right and title under the settlement 

Fourthly. The suit pretends and affects to be insti- 
toted for the purpose of determining the alleged right 
or claim of the infiant defendant to thU small trust 
property ; but, in reality, it is manufactured for the 
porpose of compelling the present trial, in an indirect 
way, of a most important question affecting the title 
to large estates, namely, the status of legitimacy or 
illegitimacy of the infiant 

It is wholly contrary to the principles which govern 
the administration of justice that any person should be 
permitted by means of an unreal trust, designed and 
created for the purpose, to force another person, as 
defendant in a collusive suit, to try prematurely, and 
agiinst his will, an important right or title, which has 
Oct yet arisen or come into possession, so as to admit 
of its being brought forward and prosecuted in the 
regnlar and legitimate way. 

1 approve^ therefore, of the Vice-Chancellor's deci- 
sion in the present case ; but I cannot at all assent to 
the principles or reasoning on which his former deci- 
sion in Oumey v. Chimey {loc eU.) was founded. 



LordB JxisUces. 

8, 9 Mat, 1865. 



Cooks v. Benbow. 



PartnerMp — AeoounU — Capital — Allowanee 
for Bad Debts — Interest — Advancement. 

A father trading alone took his sons into partnerships 
and undertook to bring into the business " all his 
capital then or usually employed therein^ without any 
allowanee of interesL** In estimating the father* s 
capital, the book-debts due to him tocre, according to 
the custom of the trade, valued at 201. per cent, below 
(heir nominal amount ; but they aeiually realised more. 
The father withdrew large sums from the capital, to 
pay trade debts incurred before the partnership was 
entered into, and one of the sons substituted capital of 
his own. In the absence of express contract : — 

Held, 1st, that the sum realised for book-debts, be^ 
yond the estimated amount, was capital, and not 
partnership profits; but that the fact that the father had 
taken the sons into partnership by way of advance^ 
ment, was at once conclusive on this point: 

Held, 2nd, that no interest was payable to the sons on 
account of capital withdrawn by the father to pay trade 
debts due at the date of the partnership: 

Held, Zrd, that no interest was payable to the sons on 
account of ctddUional capital brought in by them : 

Per TuRNRR, L. J. — The withdraieal by a partner of 
capital, in order to pay his private debts, is so far for 
the benefit of the olQur partners, as preventing the 
mischief that would arise from an execution against 
the partnership property, that, in the absence of fraud, 
no interest is payable to the other partners on account of 
the capital so withdrawn : 

But semble (per Knight Brvoi, l^.Z,), --Interest 
may, under some circumstances, be payable between 
partners on account of capital brought in or with" 
drawn, independently of express contract. 

This was an appeal from an order made by Stuart^ 
y.»C., on an adjourned summons. 

On the 6th of Karch, 1855, an indenture of partner- 
ship, was made between John Benbow the elder, and 
his two sons, John Benbow the younger, and Clifton 
Benbow, by which John Benbow the elder took his 
sons into partnership in his business as a miller, for 
six years, from the preceding Ist of January. The 
deed recited the desire of the father, as well to relieve 
himself of part of the labour of conducting the business 
as to advance his sons, and contained clauses that the 
father should bring into the business the whole of the 
capital, plant, and stock-in-trade, then and usually 
employed by him in the business ; and should continue 
to employ and use sudi capital, plenty and stock-in- 
trade, or the money to arise from the sale thereof, in 
carrying on the business) and for the benefit of the 
partnership, during the term of six years, if he should 
so long live, without any allowance of interest for the 
use of the same ; and that the capital so brought in by 
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him should be considored his private property, and 
should be accounted for, by the partneiBhip, to him or 
his estate. 

John Benbow the elder died on the 10th of July, 
1861, having made his will, which was proved by 
John Benbow the younger alone. 

A creditors' suit was instituted against the executor, 
to administer the estate. 

In taking the accounts, the Chief Clerk disallowed 
three items of 743Z., 1,825/., and 2012., which were 
claimed by the defendant, the executor, who had 
previously purchased his brother's interest in the 
partnership, under the following circumstances — 

The defendant alleged that the capital of the tes- 
tator in the business when the partnership was entered 
into w^as 11,414/., composed of 6,054/. for book-debts 
(after deducting 20/. per cent, from the nominal value) 
and 5360/. for cash and stock. Evidsnce was pro- 
duced that, in estimating the valae of trade assets 
when new members enter a partnership, it is usual to 
write off a certain x>er-centage from the capital in 
respect of bad debts, and that it was fair and reason- 
able in the present case to debit the testator at the 
rate of 20/. per cent on the trade debts then owing to 
hiuL These debts, however, actually realised very 
much mors than hml been anticipated, and the defen- 
dant contondad that the difference between the esti- 
mated and KeaHsed vahia belonged to the partners as 
profits^ and he churned the sum of 748/. as his own and 
kiA brother's shves of suoh profits. 

It further appeared that , the testator had from time 
to time withdrawn partaanh^ capital to a large 
amoont to disduvge deht» ixwuiied by him before the 
partnership was entered into, . The dc&ndant claimed 
to-be aUowed tiio b«» oi 1,835/. Xor interest on the 
amon&t so witbdrMnu 

The defendant fuithav aU9gf4 thiat the withdrawal 
of capital by the. testator a»ad^ it necsasarjt for him to 
supply additional capital himself, and he claimed 201/. 
forftteere^Ottttichctfpittd. ' 

The Chief Clerk hth^g <iMSiMmi tiM* efadms in 
qtteaiion, tfie deAMatrt' twft iMtt a rantftotifl to'Tary 
the certUkrate. Tibe* isiMtiiHoiis ' iMtt' Adjoartied i»to 
Cowt and dittifitted tiy '^ fioo'Cliaiioellori and 
l^renpon tike prasent appeal ^trim bfOOgllt 

Oreeruf, Q.O., and JTik^^m^ fdt tik 4«i»ndA«t cett^ 
Midtd that the partiierahip took tktf ^cMk^^bls att 
the- e»thiai«t6dyrit<frferb<»ttct or worse. If't9rtdrtr«4 
ioA reaiKsed I«^ rttMe^d of 'ttoie tHaii ttM eMitti^«d 
Amomit; tti« pattrMM- 'WoiOid h«¥e imfllBMd Ifte l(m»\ 
Hkey ottght, tltefefove, to Imw the advantnge el thft 
sttf^tis. 

Thedefeta^ntlifld a ekinv to fatetfeet in the iMit«p« 
of untiqaidateii damages, <Sn tteanilit of the teetttkn^ft 
ftdlore to Uttsp the presafibed amount of tapiUX fta 
tile purtiiet^hfp, 

Siiry \:Altm, TQtVt. 5Wt 
The^ efifeet of the Mooflt(aiia>iiee of ealntal ia Hie pM« 



sent case was eqniralent to that oC discenthmsnce of 
services in 

Airey y. Borham, 29 Bear. i2d. 
As to the third daim, the deliMMbat wn entitled to 
interest on the excese of capital ewployed by him in 
the partnerdiip^ 

HariT, Clarke, 6 De 6. H. Ik G. 293, 254. 

Mali/is, (1,0. t and JUushaw for the plaintifs con- 
tended that the capital *' then and usually employed 
in the business," according to the terms of the deed of 
partnership, meant capital after payment of debts. 
No distinction could be drawn between private debts 
and trade debts, for the testator before he took his 
sons into partnership, was tradiog alone, so that all 
his debts were private debts. 

No claim could be sustained by a partner for interest 
in respect of excess of his own cental or defieiencj of 
a co-partaer's in the absence of eoEprcss contract, 
MeymoU ▼. MeymaU, 81 Bear. 445 ; 
ffiU T. King, 1 K. B. 161, 84L 

Gretne, Q.C.^ iR reply, argued that MeynuU v. 
MeymoU was distinguishable. In that case there wis 
no express provision as to interest ; in the present 
case interest was expressly moationed, but the tes* 
tator agreed to give it up for the benefit of the part- 
nership. The only point decided ia HiU v. King was 
that the Chief Clerk coald not properly delegate his 
functions to an accountant 

Knight Bruce, L.J., said : There were three 
points on which it was sought to vary and surcharge 
the accounts as taken before the Tice-Chaneellor. 
First, as to a sum of 74S7. composed thus : at the for- 
mation of the partnership, the debts then due to tbe 
trade were valued at a certain amonnt less than th»r 
nominal value as being partly doubtful or bad. In 
this the parties had been agreeably disappointed, for 
the debts due to the former trade were found to be 
better than had been anticipated by a large sum ; from 
that an inference had been deduced, that the partner* 
ship was to have the benefit as against the father's < 
estate of the total amount of the trade debts, so far as 
they exceeded the anticipated value. This could not 
be without an express contract ; the mere fact that 
the debts had been calculated at less than the nominal 
value could not amount to such a contract, and the 
Vice-Chancellor's conclusion on this point was right 

The claims for the sums of 1,825/. and 201/., failed 
for want of contract. The former was a claim on 
account of interest on sums withdrawn firom the 
capital of the current trade to pay current expenses 
belonging to the earlier state of the trade ; it was said 
that the new firm was entitled to be allowed 10/. per 
ceili int6i«st on the capital so withdrawn. It vas 
also said, 'ffist the appellant was entitled te an allow- 
ance for interest on the capital brought in. The with- 
drawal by a partner of sums firom the capital of the 
partnership, or failure to bring in capital, might be 
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80 gross as independently of any partioalar contract to 
giTc the partners wrongfully affected interest in the 
natnre of damages, but it most be a very plain, tangible, 
and gross case. Here there was a total absence of 
contract and wrongful intention. Each of the three 
claims failed for want of contract 



TuBNE^, L.J., said : As to the claim for 2012. for 
interest on the additional capital brought by the 
appellant into the business, it was very observable 
that in all partnership articles, when it was intended 
that the partners should be entitled to interest on the 
capital brought in by them, an express proviaian was 
inserted for that purpose in the deed; where there- 
fore there was an absence of such a provision, it might 
be assumed that interest was not to be paid. Agfiin, 
it was material to consider in the present case what 
circumstances led to the additional capital being 
brought in. The appellant brought in the additienal 
capital £or the benefit of the concern generally, because 
if he had not done so, the business must have fidled, 
and he and his co-partners would have suffered. He 
did not bring it in on any express or implied contract 
that interest should be paid, and there was no case in 
the books where interest had been allowed on capital 
brought in in the absence of express agreement. The 
consequence of so allowing interest would be, that in 
every partnership account it would be neceaaazy to 
take an account of how the capital stood at every period 
of the partnership ; an item of interest would be intro- 
duced so long as the capital of any one partner was in 
excess of the proportion which he was bound to keep 
in the partnership. 

The daiiu of 1,8257. for interest on the capital with- 
drawn by the father involved two considerations : 
fint, what was the father's capital, and secondly, 
assimiing that 11,4112. was to be considered as the 
father's capital, whether interest was chargeable. 

First, the amount of the Other's capital depended 
on the object of the partnership articles, the whole 
meaning of which was, that they should bind the 
partnership as it stood at the time when it was formed. 
The capital of the partnership was then 11,4142., but 
there were large debts constantiy accruing, which the 
father had paid from time to time out of the business. 
"When it was agreed that the aons should come into 
the business, they came into the capital of their 
father, subject to the debts. To say that the father 
could not withdraw anything, was a hopeless conten- 
tion, for some of the debts, at least, were payable out 
of the assets of the partnership. The case was dear, 
so far as trade debts were concerned. It was not so 
clear as to private debts, but, as the claim was made 
against the father's estate, the onus of showing that pri- 
vate debts had been paid out of the assets of the partner- 
fihip rested on the claimant, and no evidence to that 
effect had been produced. It had been objected, that 
part of the capital of the partnership had been applied 
by the father in payment of a mortgage debt on the 



mill, but the mortgage was on the building in which 
the trade was carried on, and might fairly be con- 
sidered a trade debt^ and the appellant had failed to 
prove that any private debts had been paid out of the 
partnership aaaets, or otherwise than in respect of, and 
on account of, the trade. All the property of the 
father, with a trifling exception, was engaged in the 
trade, and all the debts were trade debts. But sup- 
pose that part of the partnership property had been 
applied in payment of debts other than trade debts. 
It had been ingeniously argued that this would have 
been a breach of covenant on the part of the father for 
which the appellant was entitled to compensation in 
taking the partnership accounts, but the practice of 
the Court was, if his Lordship rightiy recollected the 
cases on this point, that where a partner fraudulentiy 
withdrew from the partnership money belonging to it, 
the Court would wder the money to be brought into 
Court, but there was no case in the books where, in 
the absence of fraud, a partner who had committed a 
breach of covenant by withdrawing partnership capital, 
had been ohazged with interest The reason was, 
that it was for the benefft of all the partners that their 
private debts should be paid ; for, if the creditors 
obtained judgment and issued execution, the partner- 
ship property might be seized under the execution, 
and the execution against any one partner would put 
the partnership into the greatest peril. As in the 
case of bringing in additional capital, to allow interest 
on account of capital withdrawn, would cause great 
di£Glculty in taking partnership accounts. 

The claim of 7482. was in respect of allowance for bad 
or doubtfol debts due to the father at the time of the 
commencement of the partnership, and which had 
since turned out to be good. But this was not a case 
of the purchase of a business by the sons. They were 
introduced into it by thedr father as an advancement, 
and, therefore, psecedentB of making an allowance for 
bad debts did not apply. An account had been produced 
as evidence in support of the claim ; but that account 
did not show any agreement or aasent on the jmrt of 
the father to the deduction of the 202. per cent on 
account of bad debts. The accoimt was nothing more 
than an estimate made by the appellant of his father's 
assets. The question was not one of purchase between 
the father and sons, but a question of the extent of 
benefit which the father intended to confer. 



MinuU, —Appeal dismissed, 
appeal. 



with costs of the 



Swift v. Swift. 



jMxrdM JnstiooB. 

18 Maboh, 11 May, 1865. 

Separation Deed — Misconduct of the Father — 
Custody of the Children — Public Folicy — 
Trustee — Parties — Practice, 

The Court has power io control the rights ofafaOier, 
who has misconducted himseif, over his children. 
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Therefore a covenant by a /ather, who has been guilty 
of misconduct^ to relinquish the care of the children to 
the mother^ is not against public policy^ and will he 
specifically enforced. 

In such cases it is the practice of the Court to grant 
an injunction till further order only. 

It is sufficient thai the separation deed should be exe- 
cuted by the trustee before the hearing of the cause. 

Semble, that the Court trill not approve of a scheme 
for the tnanagement of the children^ unless they are 
parties to the suit. 

This was an appeal from a decree of the Master of 
the Rolls, and was heard by their Lordships in 
private. 

Fur the report of the case in the Court below see 
5 N. R. 263. 

Knioht Beuce, L. J., said : He agreed with the 
Master of the Rolls in thinking that the execution of 
the trust deed in question by the trustee was proved 
by sufficient eyidence before the hearing of the cause, 
and, therefore, in time, and that the bill contained a 
sufficient allegation of misconduct on the part of the 
defendant, the husband. He also agreed with his 
Honour in attributing more credibility and weight to 
the evidence of misconduct on the part of the husband 
than to the evidence of misconduct, or alleged mis- 
conduct, on the part of the wife. He thought that 
by credible testimony the husband was proved unfit 
to have the care and management of the children ; but 
the evidence did not satisfy his Lordship of the wife's 
unfitness for that purpose. The deed, however, on 
which the suit was to a considerable extent or wholly 
based, seemed, whatever might be the husband's 
demerits, to contravene to some extent the policy of 
the law by the covenant that the children should at 
all times thereafter be under the sole care of their 
mother. But that circumstance did not vitiate the 
residue of the deed, which must, he conceived, be con- 
sidered to be, as to a great part of it, binding. 

The decree, however, in granting a perpetual injunc- 
tion, went too far, and should, in his opinion, be 
modified thus, "that the defendant Robert Swift, his 
agents and servants, be restricted by injunction until 
further order from removing, &c., and from inter- 
fering, ftc., that it should be referred to Chambers to 
approve of a proper scheme for the education, care, 
and management of the children, and that the account 
and costs should stand as already directed." 

It was, however, to be observed that the children 
were not parties to the suit, and as the Lord Justice 
was of opinion that for the present at least there 
should not be a reference to approve of a scheme for 
their education, care and management, he would not 
press the point. 

Turner, L. J., said : This was a suit by a married 
woman suing by her next friend against her husband, 
for an account and payment of what was claimed to 



have become due to her in respect of annuities which 
the husband, by a deed of separation between him 
and her, covenanted with a trustee, who was also 
named as a defendant to the suit, but who was 
out of the jurisdiction, to pay to her for her main- 
tenance, and for the maintenance of the infant 
children of the marriage, and also for an injunction to 
restrain the breach of a covenant on the part of 
the husband, contained in the deed of separation, that 
the children of the marriage should at aU times there- 
after be under the sole care of the plaintiff. 

The separation deed contained the usual covenant 
by the trustee for the indemnity of the husband, hot 
it was not executed by the trustee until after the filing 
of the bilL The bill stated the occasion of the sepa- 
ration of the plaintiff and her husband to have been 
indecent conduct alleged by a daughter, one of the 
infant children of the marriage, to have been com- 
mitted towards her by her father. He by his answer 
denied the indecent conduct imputed to him, and 
brought a charge against the plaintiff of intemperance 
and adulteiy, but he admitted an attempt to remove 
one of the children, the same daughter as to whom 
the charge of indecent conduct was preferred^ from 
the custody of the plaintiff. 

Upon the hearing of the cause, the Master of 
the Rolls was of opinion that the charge of in- 
decent conduct made by the bill against the hus- 
band was established by the evidence, but that the 
evidence failed to establish the charge against the 
plaintiff of intemperance and adultery, and his 
Honour accordingly made a decree by which he 
ordered a perpetual ii^unction against the husband, 
to restrain him from proceeding to obtain the in&nt 
children from the custody of the plaintiff, and from 
interfering with the plaintiff in the sole care, manage- 
ment, and protection of them, and directed an account 
of what was due in respect of the annuities. Fh>m 
this decree the husband had appealed. 

Upon the case coming on before their Lordships, it 
was left in their Lordships* hands upon a statement by 
the parties of the points on which they respectively 
relied. 

The material points relied upon on the part of the 
husband were, that the conclusion at which the 
Master of the RoUs had arrived upon the evidence 
was erroneous ; that the covenant as to the children 
being under the sole care of the plaintiff was void as 
being opposed to public policy; that the charge 
against him of indecent conduct was not sufficiently 
alleged by the bill, and that the deed of separation 
was not executed by the trustee until after the bill 
was filed. 

His Lordship had considered these points, and his 
opinion was, that they did not furnish any sufficient 
ground for impeaching the substance of the decree. 
He agreed in the opinion of the Master of the Rolls as 
to the result of the evidence, and he was of opinion 
that the covenant in question was not void upon the 
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ground of pnlilic policy. The power of the Court to 
control the rights of a father over his children in cases 
in ▼hich the father had misconducted himself, was 
beyond all question ; and where the father, having 
miscondacted himself^ had covenanted not to exercise 
hk paternal right, his Lordship could see no ground 
on which the Court could refuse to recognise such a 
corenant The fiither in such a case had done no 
more by his covenant than what the Court would have 
done in the absence of the covenant. If, indeed, the 
impntation which the defendant had brought against 
the plaintiff was well founded, the Court might well 
bre refosed, and probably would have refused, to 
enforco the covenant; but that imputation failing, 
bis Lordship could see no ground for the Court refusing 
to enforce it. 

The cases referred to in the argument on the part of 
the appellant went to this extent only, that the Court 
WDoId not allow the right to the custody of the children 
to be made a mere matter of bai^n between the hus- 
band and wife upon a separation between them. They 
fell &r short of deciding that, where the husband had 
miscondacted himself towards the children, he could 
Aot by a separation deed, or by any other deed, cove- 
nant not to set up his paternal right. The provisions 
in the Divorce Acts went far to show that there was 
no principle of public policy to prevent him from 
doing so. 

As to the alleged insufficiency of the allegations of 
the bill, his Lordship thought it enough to say, that 
the defendant had taken issue upon the bill, as having 
alleged the misconduct imputed to him. It was clear 
^t be had been in no way misled by any insufficiency 
of allegation in the bill ; and as to the deed not having 
heen executed by the trustee until after the bill was 
filed, it was sufficient that he had executed it when 
the cause was heaid. It was the duty of the Court to 
dispose of the caae as it stood at the hearing. The 
deed, when executed, became, as his Lordship appre- 
hended, good ab initio, iln his opinion, therefore, 
the decree was right in substance ; but, having regard 
to the nature of the covenant contained in the deed, 
^ thought that the ixyunction should not have been 
nukde perpetual. The covenant was, that the children 
shonld at all times thereafter be under the sole care, 
management, and protection of the wife. There 
might thereafter be misconduct on her part, or other 
ciitnmataneea might arise in which it might not be 
expedient that the covenant, although perfectly valid, 
should be strictly enforced ; and 'he thought, there- 
fore, that the Court, in the exercise of its discretion in 
cas^ of tpedfic performance, should not have tied its 
hands to the extent to which they were tied by the 
decree. His Lordship thought that the ii^'unction 
^uald hava been till further order only, and the more 
so as he obterved that this had been the usual form of 
<vda in etm in which the Court had interfered with 
^ pttoBil 4fl^t over children. To this extent, 
^Wsn^ tetiwi^ the decree should be altered ; 



but the alteration was one more of form than of sub- 
stance, and ought not to affect the costs of the appeal, 
which ought to be paid by the appellant. 



Wood, V.-C. \ 

21 April, ( Ttcker v. Bitkrow. 
9 Mat, 1865. ) 

Purchcm in the name of Another — Resulting 
Trust-^ln Loco Parentis. 

The rentUing tnul arising from the payment of the 
purehaee-money, will not he rebutted hy the pnrduue 
being taken in the name of a airanger^ towards whom 
thejmrchaaer has to some saetent placed himself in loco 
parentis, where he has not also manifested an intention 
to provide for him. 

Therefore^ where an illegUiimaU child of the pur- 
ehasei's daughter was admitted to copyholds for lives, 
in remainder after two of the purchaser's children, no 
presumption qf an intended advancement was raised, 
although the grandchild was horn in his grandfather's 
house, and had been hnmght up there, and his grand- 
father had sent him to school. 

The object of this suit, which was now heard on 
motion for decree, was to obtain a declaration that the 
defendant James Burrow was a trustee for the plain- 
tiffs of a copyhold close, which by the custom of the 
manor was held for lives successively. 

William Burrow, the elder, purchased the copyholds, 
which were then held for the lives of John Giles and 
Hannah Giles, in 1799, and on the 25th of March, 
1799, he caused his daughter, M. Burrow, to be 
admitted, to hold, after the determination of the estate 
of J. Giles and H. GQes, for her life. 

On the 29th of November, 1804, D. Burrow (a son 
of W. Burrow the elder) was admitted on the death of 
J. Giles. 

On the 27th of April, 1815, the defendant, J. 
Burrow was admitted on the death of H. Giles. On 
aU these admissions the fines were paid by W. Burrow 
the elder. 

The defendant, who was bom in 1806, was the 
natural son of M. Burrow, by J. Watts, to whom she 
was afterwards married on the 25th of March, 1815. 
The defendant was bom in the house of his grand- 
father, W. Burrow the elder, and up to the date of his 
admission to the copyholds he had been brought up 
there, and had been put to school by his grandfather. 

W. Burrow, the elder, died on the 9th of August, 
1820, having by his will given the defendant a legacy 
of 601, and specifically devised the copyholds in ques- 
tion to Mrs. Watts, for her life, with remainder to 
D. Burrow for his life, with remainder to W. Burrow 
the younger, for the residue of the testator's interest. 

W. Burrow, the younger, predeceased the last 
tenant for life, who was now dead, and the plaintiffs 
were the devisees in trust of his residiuuy real estate. 
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The defendant claimed the copyholds as an advance- 
ment. No such claim had been made either by M. 
Watts, or D. Burrow, upon their admission. 

ItoUf Q.C., and Bahington-y. for the trustees. 
1st. No presumption was raised in favour of an 
illegitimate child ; the only case to the contrary was, 

Bcckford v. BecJcfordy Lofft. 490, 
which could not be relied on. There was no legal 
obligation in such a case. 

Soar V. FosUr, 4 K. & J. 152. 
2nd. Assuming that the grandfather had placed 
himself in loco parentis for some purposes, would the 
rule apply? The case of double portions was different ; 
or there the gift itself is some cTidence of the inten- 
tion, 

Povrys V. Afamfidd, S Myl. & Cr. S59 ; 
Childers v. Childers, 1 De G. & J. 482. 

Jesael, Q.C., £or the defendant 
The rule applied to persons who put themselves in 
loco parentis as well as to an actual parent. You most 
not look to the gift itself for evidence of a person 
having placed himself in that relation, but you must 
show it cUiunde; and that onus was satisfied in this 
case. The doctrine turned on a moral obligation, and 
had been applied to the case of double portions, 
ademption of a portion, and the allowance of interest 
on a contingent legacy, 

Cfrave v. Lord Salisbury, I Bro. C. C. 425. 
And why should it not be extended to the case of 
an advancement, which was on the same footing t 

Ko inference against the presumption conld be raised 
from the circumstance of the defendant not being the 
first life . Lord Eldon put this very case in 
Finch V. Fivu^, 15 Ves. 43, 51 ; 
J)yer v. Xhfcr, 2 Cox, 92. 
The decision in 
Beckford v. Beckford (loc. cit.), ' 
was on the grounds of the putative father having pat 
himself in loco parentis. So as to a grandfather, 
Ebrand v. DaTicer, 2 C. C. 26. 
[Wood, V.O. — In that case tbe gmndfather was 
under a legal obligation, the father being dead.] 
There was no legal obligation in 
Currant r, Jago, 1 Ck)ll. 2«1. 
The exact point was admitted to be indispntable by 
Sir E. Sugden, as counsel, in 

KUpin V. KUpin, 1 MyL k K. 620, fSt^ ; 
and the observations of Brou^i^iim, L.-C., in that case 
(p. 542), were in tiie defendant's iavottr. 

BaJbingion, in reply. 

9 Mat, 1865. 

Wood, Y.-C, after stating the facts of the case, 
said : That he had had to consider the general qnes- 
tion in Soar v. Poster {loc. eii.) ; but KUpin v. Kilpin 
{loc, eU.) was not there brought to his notice. There 
conld be no reasonable donbt, tram sabseqnent circom- 
stances, that itwBS not the gnmd&ther's intention 



that the copyholds shotdd be an advancement ; but 
the question was, whether the doctrine of the Court, 
as to a purchase by a father in the name of his child, 
was applicable to the case. 

Now how far had the cases gone I The doctrine of 
the Court generally was, that the ontis probandi lay 
on a person who claimed to take away the legal estate 
from another. This onus was satisfied by proof tkt 
the claimant had paid the purchase-money. But that 
circumstance was rebutted by the circumstance of the 
person to whom the legal estate was conveyed being a 
child of the purchaser, which, in the absence of con- 
temporary evidence of a contrary intention, was held 
to be conclusive evidence of an intention to advance 
the chad. This was settled in Dyer v. Dyer {loc, 
cit.) ; where the doctrine in question was referred to as 
" a rule of property which is so well established as to 
become a land-mark, and which, whether right or 
wrong, should be carried throughout* The rule had 
been further extended to illegitimate children, and to 
grandchildren, where the father was dead. No doubt, 
Lord Eldon had said in Finch v. Pinch {loc dL) that 
you must not fritter away the rule, but, on the other 
hand, you must satisfy yourself that the case comes 
within it. 

The case of an illegitimate child did not depend on 
any moral obligation to provide for the child, as had 
been argued, but on the natural obligation as well as 
the legal obligation under the Poor Law. This was 
the ground stated by Mr. Peame (Feame's Cases and 
Opinions, p. 827), thus: "Considering the natnral 
obligations a man ik under to provide for such child- 
ren, as well as the legal demands upon him, by out 
Poor Laws, at least, ultimately grounded on the original 
and necessary connection between the laws of natoie 
and society, I apprehend, the principles of natural obli- 
gation, public convenience, and parental duties will, 
however diminished in strict legal force, in respect of 
their deviation from the direct mid-channel of legal 
adoption, still extend to the present case, it not being 
to raise an equity against the law, . . but in support 
of the legal title, which is in the daughters, against a 
eonstructive equity for the parent, so as to bring it 
within the rule above noticed." This was the ground 
of the decision in favour of the illegitimate child in 
Beckford v. Beckford {loc. cit.), and of the grand- 
children in Ebrand v. Dancer {loc. eit.). 

The cases which had been cited for the defendant 
related to questions as to double x>ortion8, ademption 
of a portion, or interest on a legacy. His Honour conld 
not, however, accede to the argument that the doctrine 
of advancement by purchase in the name of another 
stood on the same footing as those cases. The ques- 
tion there was, in what character an undoubted gift 
was made, whereas the questinn in cases Hke the 
present was, whether there was a gift at alL It 
might well be that a person had so far placed him- 
self in loco parentis thxt the Conrt would consider that 
an actnal gift was made in that chanttter, and would 
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treat it «b a portion, or would allow interest on a 
Iflgacj ; but oovid the pvetamption be ezteadixl to a 
case of adTanoeoMDt I Hia Honour ooociuTed in Lwd 
Cottenbam's oboeryatioii in Powffa t. Mmufidld {loe, 
cU,) : '*The offices and duties of a parent ave infi- 
nitely yarionsy some having no oonaection whatever 
with making « proriaton for a child ; and it would be 
most illogical, from the mere exercise of any of soch 
offices or datie9 by ono not the father, to infer an 
intention in soch person to assame also the duty of 
providing for the child." 

With regasd to Kilpin v. Kilpin (Zoc eU.) there conid 
be no doubt about the decision of that case, as there 



were oonteuKpoimiy dedarations : and the admission 
of Sir S. Sngden in his argument was unnecessary to 
the decision, and did not amount to more than an 
observation of oounsel, however eminent. 

Uis Honour was, in fact, asked on a supposed 
analogy, which did not apply, to carry the doctrine 
of Dyer v. J)y€r (loc eiL) to the extent, that if a 
steanger had educated a child, he had thereby pledged 
hdmaelf to the forther duty of making a providott 
Sot him in the world. He should, therefore, declare 
that tiie defiondant was a trustee for the phuntiffa, but 
conaidenog the vei^t of authocity he should give no 
costs. 



COMMON LAW. 



Bbowk, Appellant v. Evans, 
Sespondent. 



29 Apsii^ 1865. { 
^^5 Vict. 59, B. I— Turnpike Soad^Aotml 
Repavn — BetrospecUve Bate — Future Mepain, 

Under 4 <fe 5 Vie^ c 59, s, 1, an order of JusHcea, 
dirtdingpart of the rate to be applied to repairs of the 
turnpike road already exectOedy is ladj as the statute 
contemplates future repairs only. 

Oh the hearing of the information, proof having been 
given of the balance of accounts of the turnpike trust, 
the Justices are toarranted in asmming that the trustees 
have rightly appropriated the funds of the trust, wntH 
something appears to the contrary, 

ObM stated ibr the ofinkn «f the Cooct. anderSe A 
21 Viet c 48. 

Appeal against an Older of Justkes dtting in Special 
Sessions at Downham Market, in KorlolJk, made npan 
an information under 4 & 5 Vict. c. 59, s. 1, which 
was laid by the respondent against the appellant, the 
surveyor of the highways of the parish of Fordham, in 
the same county. 

It was proved upon the hearing of the infiormation, 
that the respondent was the clerk to the trustees of a 
certain tDmpike>road, appointed by a private Act^ 
of 1852, and that a certain portion of the turnpike- 
road in the pariah of Fordham was out of repair, 
and that the funds of the trustees were insufficient for 
the repair of the same, until a sum of 1,982/. 15s, Bd., 
which was then due from the trust fund on the credit 
of the talla of the district (in which this turnpike- 
xoadlaf), was paid (^ ; that aince the passing of the 
privBli Afit in 1852, the trustees had not repaired the 
piece of road until about a year pievioua to the date 
of tfat present information, when an information 
onder 4 4.0 Tiat c 59, was laid, and on order made 



for the payment by the surveyor of the highways of 
the parish of Vordham, to the trustees, of 4321 2s. (ML, 
being the sum estimated for the necessary repairs 
of the road for one year from the making of that order ; 
that it would require 54/. 15*. to put and keep in 
repair the said portion of the road for one year from 
the date of the present information, and this estimate 
included 261. Os, 7(2., for materials laid on, and work 
already done on the piece of road, and paid for by the 
sorveyor of the trustees, and also further sums due 
from the surveyor of the trustees, for materials laid 
on, and work already done on the piece of road, and 
still unpaid for, the estimate of 48Z. 25. 6d. for the 
previous year having proved insufficient for that pur- 
pose. The Justices made the order for 54/. 15^. 

The questions for the Court were : 

1st. To support the application, was it sufficient to 
prove that part of the sum of 1,982/. 155. Bd. due 
on the credit of the tolls of the north district is still 
due, or ought proof to have been required of the 
amounts received by the trustees therefrom, that they 
had been dnty applied, and that after such due appli- 
cation part of the debt due on the osedit thereof still 
remained unpaid ! 

2nd. Was the above order properly made for eams 
to repay money already expended on, or fw materials 
provided for, Ihe repair of the aaid piece of road, as 
above mentioned f 

By 4 ft 5 Yiflt. c. 59, s. 1, continued by sundry 
Acts, and lastiy by 28 & 24 Vict. c. 67, ** It shall he 
lawful for the] Justices at any Special Sessions for the 
highways hoiden after the passing of this Act, upon 
informatum evhibited before them by the clerk or 
treasurer of any turnpike trust, that the ftinds 
of the said trust are insufficient for the repairs 
of the turnpike roads within any parish, notice in 
writing of such intended information having been 
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preyioosly given on the part of such clerk or treasurer 
to the parish surveyor twenty-one days at least 
before such Special Sessions, to examine the state of 
the revenues and debts of such turnpike trusts, and 
to inquire into the state and condition of the repairs 
of the roads within the same, and also to ascertain the 
length of the roads, including turnpike roads, within 
such parish, and how much of such road is turnpike 
road, and if after such examination it shall appear to 
the said Justices necessary or expedient, for the pur- 
poses of any turnpike road, so to do, then to adjudge 
and order what portion, if any, of the rate, or assess- 
ment levied, or to be levied by virtue of the said 
recited Act, shall be paid by the said parish surveyor, 
and at what time or times, to the said Commissioners 
or trustees, or to their treasurer or other officers 
appointed by thorn on that behalf, such money to be 
wholly laid out in the actual repairs of such part of 
such turnpike road as lies within the parish from 
which it was received. ** 

Jlannetit for respondent. This order is good. 
1st. It is clear that the Justices were not bound to 
inquire into the due application of the funds, 

^egina v. White, 4 Q. B. 101. 
[He was then stopped on this point] 
2nd. The rate may be retrospective under this Act 
The old notion that a rate cannot be retrospective, was 
dispelled by 

Harrison v. Stickney, 2 H. of L, Ca. 108, 125, 
which laid down that there was no such general rule 
of law, but the question was, whether the particular 
Act in each case prohibits a retrospective rate, * ex- 
pressly or impliedly. In the case of sewers' rates, a 
retrospective rate was held good in 

The level of ffiUl, 2 Stra. 1127 ; 
and 

Bex V. Totoer HamUta, 1 B. & Ad. 232, 
which was under 

23 Hen. 8, c. 5 ; 
and the present Act only differs from that in the one 
word " actual," as to the repairs. 

Ihdke, for the appellant 

Ist The Justices ought to have inquired into the 
funds, and satisfied themselves that they had not been 
improperly appropriated, and that this large sum was 
really owing, 

BegifM V. S(nUh Shields, 8 £L & B. 599, 606. 

[CocKBURN, C.J. —The Justices were clearly war- 
ranted in assuming that the trustees had rightly 
appropriated the funds, until something appeared to 
the contrary.] 

2nd. The order is clearly bad, as authorising part 
of the money to be spent on previous repairs. By the 
statute it is to be ''wholly laid out on the cuiual 
repairs." These repairs may have been done years 
before. 

[CocELBTTiiN, C.J. — Is not thatdanse simply a direc- 
tion as to the particular part of the road f] 
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8 Mat, 1865. 



:.i 



JvdgmmUfor the appellant. 

Fkewin v. Thb Local Boaed or 
Health of Hastings. 

Local Government Act, 1858 (21 d: 22 Vict c. 
98) — Provisions as to FurcJuue of Lands — 
Provisioned Order of Secretary of State — 
Certiorari 

Under the Local GovemmerU Ad, 1858, Local Boards 
have power to purchase lands, having given noHces, <£€.! 
and obtained the provisional order firom the Secretary of 
Slate. This order is not, however, of any validity till 
confirmed hy Act of Parliament : — 

Held, theU such a provisional order cannot be removed 
into the Cowt of Queen's Bench by certioraru 



No ; it is the only direction as to the appUcatioii of 
the money. This Act, therefore, does by implication 
prohibit a retrospective rate ; and, therefore, Earrism 
V. Stickney is not against me. 

See also, 
Regina v. Preston, 18 L. J. M. C. 4. 

Nothing in this Act implies that it intended to ^ 
reimburse the trustees for prior expenses. 

Hannen, in reply. 

The Act cannot have intended to exclude sndi 
repairs as these, for the orders are made on a prospec- 
tive estimate of the cost of future repairs : it is im- 
possible to calculate to a nicety what the cost will be, 
and it would be practically out of the question to come 
repeatedly for supplemental orders, for which twenty- 
one days' notice is required. 

[CocKBTJKN, C.J. —after reading the section— I 
thuik this section means, that the Justices are to 
inquire into the then state and condition of the road, 
and take that into account in the amoimt of the sam 
they order, and not that the trustees should spend the 
money first, and then come to be repaid. How can 
the Justices '' inquire into the state and condition of 
the repairs of the roads," if they have already been 
repaired ? I think that cUuse shows that it is intended 
only to apply to future repairs.] 

Then no retrospective rate in any case can posnbly 
be good. 

CocKBUKN, C. J.— It would be a very inconvenient 
result, and as I think one inconsistent with the inten- 
tion of the Act, to hold that the trustees might fint 
repair the road and then come to the Justices for the 
reimbursement The Justices are to inquire into the 
state of repairs, and then if it appears to them 
" necessary or expedient," to adjudge what portion of 
the rate is to be applied to the actual repairs. How 
can the Justices exercise any discretion, if the trustees 
repair the road before coming to themf On this 
ground, for the reasons I have giren above, I think ^ 
the order is bad. 

Shee, J., concurred. 
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On the 26th of January, Wills, A., obtained a role 
niri for a certiorari to remove into the Court of 
Qaeen's Bench a provisional order of the Secretary 
of State empowering the Local Board of Health 
of Hastings to put in force the powers of the Lands 
Clanses Act, 1845, with respect to the purchase of 
hnds otherwise than by agreement, as to certain 
hnds of the Rev. Charles Hay Frewin, on the 
ground of its being made without jurisdiction. 

1st Being made for purposes not authorised by the 
Act. 

2nd. Because made as to lands which are not suffi- 
ciently or properly defined, and the description and 
quantities of which in the said order mentioned neither 
agree with those mentioned in the advertisements, nor 
with those mentioned in the notice to Mr. Frewin, and 
because the said order is bad, for that it is impossible 
to say how much is intended to be taken. 

Facts.— Certain land being required of Mr. Charles 
frewin, for the purpose of widening and altering a 
certain road within the borough of Hastings, the 
horoDgh Local Board of Hastings (proceeding under the 
provisions of the Public Health Act, 1848, and the 
Local Government Act, 1858, s. 75, petitioned the Secre- 
tirj of State. An inspector was sent down by him to 
inqnire into the propriety of the proposed alteration, 
and on lus report the Secretary of State made a pro- 
visional order empowering them to proceed, but no 
Act of Parliament had been obtained. 

Section 75 of 21 & 22 Vict. c. 98 (Local Government 
Act), enacts, with respect to the purchase of land by 
Local Boards, after provisions as to the service of 
notices, ftc., proceeds : 

''That the said Local Board, upon compliance with 
the provisions hereinbefore contained, &c., may, if 
they shall think fit, present a petition under their seal 
to one of her Majesty's principal Secretaries of State. 
The petition shall state the land intended to be taken, 
ud the purposes for which it is required, and the 
Bunes of the owners, lessees, and occupiers of land 
who have assented, dissented, or are neuter in respect 
of the taking such land, or who have returned no 
uuwcr to the notice. It shall pray that the Local 
Board may, with reference to such lands, be allowed 
to put in force the powers of the said Lands Clauses 
Consolidation Act with respect to the purchase and 
tiking of land otherwise than by agreement, and such 
prayer shall be supported by such evidence as the 
Secretary of State requires. 

** Upon the receipt of such petition, and upon due 
proof of the proper advertisements having been 
pablished, and notices sensed, the Secretary of State 
shall take such petition into consideration, and may 
either dismiss the same or direct an inquiry in the 
(district in which the land is situate, or otherwise 
inquire as to the propriety of assenting to the prayer 
of sach petition ; but until such inquiry has been 
made in the district, after such notice as may be 
<lu«cted by the Secretary of State, no provisional 



order shall be made affecting any land without the 
consent of the owners, lessees, and occupiers thereof. 

'* After the completion of the inquiry as last afore- 
said, the Secretary of State may, by provisional order, 
empower the Local Board to put in force with reference 
to such order the powers of the said Lands Clauses 
Consolidation Act, with respect to the purchase and 
taking of laud otherwise than by agreement, or any of 
them, and either absolutely or with such conditions 
and modifications as he may think fit, and it shall be 
the duty of the Local Board to serve a copy of any 
order so made in the manner and upon the person in 
which and upon whom notices in respect of such land 
are hereinbefore required to be served. 

**No prcmstoruU order ao made shctU he of any 
validity, unUss the same has been confirmed hy Act of 
Parliament, and it sihall he lawful for the Secretary of 
Stale, as soon aa conveniently may he, to obtain such 
confirmation, and the Act confirming such order shall 
be deemed to be a public general Act of Parliament*' 

Section 77, in^oiia, enacts, "Whenever such con- 
sents, as aforesaid, have been given in the cases in 
which they are hereinbefore required, the said Secre- 
tary of State shall, as soon as conveniently may be, 
take all necessary steps for the confirmation of such 
order by Act of Parliament ; but previously to suck 
confirmation it shall not be of any validity whatever, 
and every Act of Parliament confirming such order 
shall be so deemed a public general Act In case any 
petition shall be presented to either House of Parlia- 
ment against any provisional order framed in pur- 
suance of this Act in the progress through Parliament 
of the bill confirming the same, the bill, so far as it 
relates to the order so petitioned against, may be 
referred to a select conunittee, and the petitioner shall 
be allowed to appear and oppose as in the case of 
private bills." 

Liuh, Q.C. {Broum, Q.a, and ffance with him), 
now showed cause. 

Field, Q.C. {A, WiUi with him), in support of the 
rule. 

CooiLBXJ&N, C.J. — ^I am clearly of opinion that it is 
not for us to interfere with the order. This inquiry 
by the Secretary of State was intended to supersede 
inquiries by Parliament by private bill, where it is 
desirable to avoid an extravagant outlay, and to sub- 
stitute this for more expensive proceedings— to guide 
and assist the Legislature in deciding whether a 
measure should pass into permanent law : but until 
that Act of Parliament is obtained, the order has no 
validity. We should be usurping an authority which 
does not belong to us if we stepped in, and it is 
beyond the sphere of our action were we to grant the 
order. 

Blackbubn, J.— I am of the same opinion. Para- 
graph 6 of section 77 shows very strongly that the 
order is to have no validity until confirmed by Act of 
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Parliament : there ig nothing to show that the Coart 
has jurisdiction to control provisional orders. 

Mellor, J., concurred. 

JtuU ducharged. 



Q.B. 

9 May, 1865. 



The Sheffield United Gas 
Company r. The Over- 
6EBBS OF Sheffield. 



C<ai$ — Rating Appeal — Refereiux to AfhUrm- 
tto7i--l2 <Cr 18 Vict, c, 45, m. 12 <k 13. 

lu euseordanec wUh the power given to a Cotert of 
Quarter Sessions, hy the 12 4: 13 VieL c 45, «. 13, an 
appeal against a rate was rtfcrred to an arbitrator ; 
the order qf reference toas sUenl aa to costs. The 
award woe in favour of the respondents, who allied 
f&r his oosis, including the costs of the reference. The 
OUrk oftks Peace reused to give them : 

Held, that he was right, and that the order of refer- 
ence hmmng been silont as to costs, nostibosquent Sessions 
had power to grant thorn. 

Section 13 of the 12 ft 18 Yict. e. 45, is as follows : 
" That it shall he lawful for any Court of General or 
Quarter Sessions of 1^ Peace, before which any 
appeal (except against a sunmary conyiction or an 
Older in bastardy, or any proceedings under or by 
Tiitae of any of tiie statutes relating to her If igesty's 
revenue of Excise or Oostoms, stomps, taxes, or post 
offices) shall be brought to order witii consent of the 
parties or their attorneys, that the matter or matters 
of such appeal be refeired to arbitration to such 
person or persons, and in such msaraer and on such 
terms as the said Comt shsll think reasonable and 
proper ; and such order may be made a rule of the 
Court of Queen's Bench, on tiie application of either 
parties, and the award of the arbitrator or atbitraton 
or WBpinge of the umpire may, on motion by either 
party, at the Sessions next or next but one after such 
award or umpirage shall have been finally made and 
published, or after the decision of the Court of Queen's 
Bench, on any motion for setting aside the same, be 
catered as the judgment of the Coitt of General or 
Qoavter Senions in the appeal, sad shall be as bind- 
img wmA effectual «o all intents m if given by the said 
Oourt." 
The following an the £Mta of the case ^— 
On the 11th of November* 1859, the overseen of 
the township ef Sheffield, aMeased the ^leffield 
United Gas Company to the peer-rate. The company 
appealsd, and the iqppeal came on to be heard at the 
Qoaiier Sessions at Ponte&act, for the West lUding. 
The Court respited the appeal to the next general 
Quarter Sessions to be held by adUoumment at Bother- 
ham, to enable counsel to agree upon a case for the 
opinion of the Queen's Bench, with a view to ascer- 
taining the principle on wbieh the cempaay etight to 
be rated ; and ordered further, that if the principle 
could be so ascertained, Ae appeal shovld be refened 



I to an arbitrator at the bar, who should certify whether 
' the appellants had been assessed at too high a nm 
and to what extent. 

The case hanring been accordingly snbmitted tnd 
judgment pronounced, and the principle of ntmg 
ascertained, the appeal was referred to an arbitrator, 
who made his award, in writing, on the 29th of April 
last, that the said company had not been assessed at 
too high a sum. 

From the tins of the appeal being brought at tha 
Pontefract Sessions to the making of the award, tha 
appeal had been respited, by consent, from Qoarter 
Seasions to Quarter Sessiona The award was brought 
into Court at Rotherham Sessionsi the fiist seanons 
after the publication of the award, when the appel- 
lants oljwted that the Conrt had no power to g^ 
costs : tlM nte was, however, confirmed with ooat^ 
the chairman adding, *< We confirm the rate, and give 
dm respondsnts all the costs which it is in the power 
of the Conrt to give. The reHKmdenU delivered to 
the appeUflcnts their bili of costa, which contained oo 
item whidi had been before this Court, bat merelythe 
coats of the trial of the appeal at Sessions, and of the 
reference aad awanL On the bill of cosU coming to 
be taxed at Sheffield, the Deputy Clerk of the Peace 
refused the respondents any ooaU of the reference or 
award, on the ground that the Sessions had no power 
to give any eoats^ except the coats actually ioAiined it 
the Sessions. 

At the tnteimediate Sessions at fflieffield, oa Ihe 
26th of August and 7th of September, the respoDdeata 
rsceiyed fimm the Deputy Clerk of the PsMS an older 
that the said rate be confirmed, and that the appel- 
lants pay to the oveneers of the township of Sheffisid» 
the respondents* 28d<. 4s. 9f<., for their oosU «t the 
Quarter Sessions rsUittBg to the said sppesi 

The appaUsats* attorney immediatoly psid tfas 



At the next QMrtsr Sessions, held at Dooeastflr, « 
the 91rt of October last, the le^ondenta mowed the 
Oo«rt to diraottiM Deputy Osck of the Peace to ta 
the costs of the rsferanoe and awnrd ; bat the OnA 
dflclined to interfere, on the ground that th^y hadno 
power te do so. 

Metlish, Q.C., liaying obtained a rule msi ^ * 
mandamus to the Justices to cuter continiiBnces frsn 
Session to Session, to the next Oenersl Qosiiti' 
Sessions for tixe West Riding ; and at such General 
Quarter Sessions to consider, award, and crdor saeh 
costs as by the said Justices shall be thought reaseouble 
and just to be iwiid by the appellants to the respen- 
dents in pursuance of the statute, ftc 

Overend now showed cause, and cited, 
Jtegina t. Staffordshire, 7 £1. & Bl. 935. 

MeUish, Q.C, {MasOe, and ML D, Cloasb^, intb 
him), in support of rule, 

Megina v. Merionethshire, 6 Q. & 163 ; 

T. Glmwrgan, !• L. J. If. CL 172. 
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CocouBN, C.J.— I think this rale mnit be dis- 
chai]ged. It aj^tean to me, looking at the 12 & 18 
Vkt & 45, 8& 12, 13, authorising the Court of Quarter 
Saanons to refer matters to an arbitrator, that the 
section means that when coaTenience requires^ and by 
consent of the parties, the Court maj substitute an. 
arbitrator or lunpire for themselres^ yet at the tine 
they d» that, they may impose such terms as they 
think proper, e, g. in the case of eoets. I differ with 
what Mr. Hellish says as to the reciting, and that al 
the Senions, the arbitzotor having made his award, can 
take on themselves to consider what has been already 
decided, and disallow it if they like. The language 
of the section is totally different; we must see 
whether any order of costs was made at the time of 
the order of reference. There is no power to impose 
sabaequent oosts. The Court of Quarter Sessions are 

Bulckbitbx, J.— I concur (after reading the sec- 
tion). Putting a fair construction on the section, the 
meaning is, that where the Court which has by the 
conaent of the parties, ordered a matter of dispute to 
be referred " on such terms,** it is the same as saying 
once for ally at the time by whom the costs shall be 
borne. Thfl subsequent Court of Quarter Sessions 
hare merely a ministerial duty to perform. The Clerk 
of the Peace was right, and the rule must be dis- 
charged. 

}LEUji^ay J., o<meurred. 

Ruit diiektufed. 



I CowPBB p. Flxtohsb. 



12 May, 1865, 

Jomt-Tenants — Severance — Lestor and Leasee'^ 

Bight to Distrain — Leescnr^B TUle — Estoppel, 

One joint-tenaiU may demise for a fixed renl to 
G9othert giving him exclusive possession of the whoU^ 
<^ there will be a right to distrain for the renL 

Semhle, tksU such a demise would operate as a seser* 
««^ of the joint-tenaneif, and the rent and the right to 
dialTain would be in resped of the lesson's moiety. 

Semble also, that the rule by whieh a lessee is estopped, 
from denying his lessor* s titie^ is applicable to suA a 
d«msc 

Actba tor trespass to recover damages for a distress 
OS the plaintiffs premises, committed by tko defen* 
dant as agent of Joseph Cowper and J. S. Hayne. 
Plea of not guilty by statute 11 Geo. 9, e. 19, a. 91. 
It was proved at the trial before Mellor, J., at Man- 
cbttter, that in 1^55 W. C. died, and by his will 
deviled all his estates real and personal to the use of 
J<Meph and James Cowper and J. S. Hayne^ ''their 
bein, executors, administraton, and assigns, aceording 
to the nature and quality of the same estates respect- 
ively,** upon certain trusts^ and made them eicecutors 
o^his wiU. Shortly after, on October 18, 1855, James 
Cowper (the plaiiitiff) wrote and signed an apj^catlon 



"to the executors of the late W. C, deceased," re- 
questing them to let him a certain part of the devised 
estates at an annual rent, to be fixed by an arbitrator, 
and for "a term of years to be fixed upon between us." 

On 1 st November next, a stamped agreement annexed 
to this letter was signed by Joseph Cowper, James 
Cowper, and J. S. Hayne, beginning, "we the under- 
signed executors of the late W. C, deceased, do hereby 
agree to the proposal of James Cowper hereunto 
annexed," on certain conditions, one of which was 
that James Cowper **do take" the premises "as a 
yearly tenant. " It was subsequently agreed by parole 
between the three that James Cowper should become 
tenant of other premises in addition to those included 
in the written agreement above, and pay for the whole 
ISO/, a year, and James Cowper afterwards entered 
upon the whole premises, and paid rent at the rate of 
180/. a year, at irreguUr intervals, into a bank to the 
account of the executors of the late W. C. In 1869, 
rent for three half years being in arrear, Joseph 
Cowper and J. S. Hayne authorised a distress upon the 
premises so held by him for it, to which the plaintiff 
submitted, and paid the rent due. Kent becoming 
due again in 1863, Joseph Cowper and J. S. Hayne 
authorised the defendant to distrain upon the pre* 
mises, and to recover damages for that distress this 
action was brought. 

Upon these facts Mcllor, J., directed a verdict for 
the defendant, giving the plaintiff leave to move to 
enter the verdict for him on the ground that on such 
a tenancy there could be no right to distrain. 



Srett, Q.C.9 having obtained a rule nisi to t 
verdict for the plauilifi^ on the ground "that althou^ 
the plaintiff and hia joint-tanants might by agreefflent 
with the plaintiff their eo-tenant, give him as against 
them exclusive possession of the joint property, yet 
that the agreement did not create anch a tMancy as 
carried with it a right to distrain**' 

R, Q. Williams {B. fames, Q.C, and M, PoweR, 
with him), now showed cause. The distress was good. 

1st. Because there was a good agreement to let» and 
an entry, 

Bac. Abr. "Leases," Letter 1.5, and ••Joint 
Tenants," Letter L 2, 
"One joint-tenant or tenant in common, may let his 
part for years, or at will to his companion ; for this 
only gives him a right of taking the whole profits, 
when before he had but a right to the moiety thereof ; 
and he may contract with his companion for that pur- 
pose, as well as he may with any stranger*" He thea 
cites, 

Pleadats Casey 2 Leon. 159, 
" It was said by Plowden, and agreed by the Courts 
that if the father and sou be joint-tenants for a hun- 
dred years, and the son takes a lease of his father of 
the lands for fifteen years, to begin, &c., the same 
shall conclude the son to claim the whole twm or 
parcel of it by survivor." 
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[Blackbubn, J. — ^It does not follow from that that 
the father could demise so as to have the right to feudal 
services, and distress for rent. I presume it means 
that the son was estopped from denying that the 
father was the sole lessor.] 

Yes. The plaintiff is also estopped from denying 
the title of his lessors. If A chooses to go into pos- 
session of a 8tranger*8 house who has no title to it, 
and if A pays rent, the estoppel is complete. What 
difference can it make that the lessor has some, instead 
of no, interest ? It is the same with joint- tenants of 
a patent 

[BLACEBiniN, J. — ^Were these joint-tenants of the 
fee simple, or for life, or for years ? It is not of im- 
portance.] 

They took under a wilL 

[Blackburn, J.— In 
Jamu v. Poriman^ Owen, 102, 
Popham, C.J., said : "One joint- tenant may make a 
lease to the other, though he cannot infeof, for a lease 
is but a contract" This was doubted by Fenner, J. 
Bacon no doubt had this case before him. If the 
opinion he expresses be that of Gilbert, C.B., it is 
of very high authority, if of Bacon himself, it is 
of less.] 

BreU^ Q.C; in support. There was no right of 
distress. 

1st. The possession of one joint-tenant is the 
possession of all, and all are in the actual possession 
of every part. How could he enter into possession 
under the agreement to let! He was already in 
possession. 

[Blackburn, J.— Might not such a letting operate 
as a severance, so as to give to the two the right to 
distrain in respect of their two-thirds T See 
Coke latt 186, a ; 11 Hen. 0, foL 83; 
which was an action of maintenance, and turns en-- 
tirely on a pleading point] 

In Coke, '* lease " only means the right to exclusive 
possession. If this agreement to let has any validity, 
the plaintiff is his own reversioner, and must authorise 
the distress as weU as his co-tenants, and in fiict dis- 
train upon himself. 

2nd. The doctrine of estoppel only applies in the 
case of that which can be done in Law, not where 
what is attempted to be done is really void.* 

Blackburn, J. — I think the rule should be dis- 
charged. The plaintiff brings his action for a distress 
committed by tiie defendant, on the authority of two, 
who, with the plaintiff, were joint-tenants of the 
premises distrained upon. The defendant, by his 
plea, justifies, under 11 Geo. 2, c. 19, s. 21. The de- 
fence of Joseph Cowper and J. S. Hajme, who are 
virtually the defendants, is that if there was any rent in 

[* Queen, whether the title of the lessors is disclosed in the 
agreement to let, so as to admit the leasee to dispute the 
lesaor'B UtteT] 



arrear, they were justified in distraining. Thdr justi- 
fication all depends upon the question, whether, oir 
the evidence given at the trial, there was sufficient 
proof of a letting, and of rent in arrear ? The £fu;ts ate 
peculiar, but we have no difficulty in saying that there 
is evidence of the relationship of landlord and tenant 
between the plaintiff and his joint-tenants sufficient to 
justify a distettss, subject to the point of law reserved. 
The three were executors of W. C, and joint- 
tenants under his will of the prefaiises in question. 
They afterwards enter into an agreement, in writing, 
not artificially worded, which agreement referred to a 
letter which the plaintiff had written "to the exe- 
cutors" (which expression includes himself ), offering 
to take the premises, as tenant, upon certain terms. 
The agreement beg^ : "We, the undersigned 
executors, do hereby agree to the proposal of James 
Cowper (the plaintiff) hereunto annexed ; " and tlus 
is signed by all three. The plaintiff, however, had no 
er^joyment of the premises under this written agree- 
ment ; but afterwards a parole agreement is made be- 
tween aU three, nnder which the plaintiff is to hare 
exclusive possession of those premises and others in. 
addition, and to pay a higher rent. Then ho pays his 
rent for some years, and on one occasion sabmits to a 
distress authorised by his joint-tenants, and shows in 
every way that he is their tenant. Then the question 
of law is submitted, that because the lessors of the 
plaintiff were joint-tenants with Mm, therefore there 
could not be any right to distrain. I think, first, that 
our decision that there was a right to distrain, is best 
placed on this ground, that when the three joint- 
tenants were agreeing about the terms of the tenancy, 
their agreement amounted to what could operate in 
Law. Two of them having an undivided two-third^ 
agreed to give the plaintiff the exclusive possession of 
the whole ; and I think that was equivalent to this, 
that they let to him their two-thirds. In James t. 
Porlman, Popham, C. J., says, " one joint-tenant may 
make a lease to the other ; *' and Coke, in Co. litt 
186, a, says, " one joint-tenant may let his part for 
years, or at will, to his companion." In this view, it 
would resemble an ordinaiy lease by one of two joint- 
tenants to his co-tenant, by which the lessor lets his 
moiety, and reserves the right to rent, and to distrain 
for that rent in respect of that moiety. The effect of 
this, then, is equivalent to a severance of the joint- 
tenancy ; and if such be the effect of it, there was, 
no doubt, a right to distrain for the rent in the rever- 
sioner. But, secondly, if this is impossible in Law, 
I am still inclined to think that we should up* 
hold the right to distrain, on the ground that the 
parties intended that there should be such a right 
In this view the plaintiff is estopped from denying his 
lessor's title while he continued in possession. There 
is no direct decision to this effect— only a dictum of 
that eminent Judge, Flowden, which, however 
weighty, is not equal to a decision. I do not see any 
reason why we should not hold the distress good on 
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this gronnd also ; bat I think it is better rested on the 
first gronnd, which I believe to be the tme one. 

Mellos, J. — I am of the same opinion. At the 
tria], though I felt the difficulty, jet my impression 
was that the plaintiff conld not recover, on the ground 
of the estoppeL On further consideration, however, 
I prefer to put my decision on the first ground. I 
think that there being a rent and arrears of rent, 
the ii|^t to distrain existed. If it were necessary, 
moreover, I think that the plaintiff is estopped from 
denying the right to distrain ; but on that point I 
do not feel so much confidence. 

Shee, J. — I am of the same opinion. Coke dis- 
tinctly says, ** one joint- tenant may let his part for 
years, or at will, to his companion ; " and I think 
that authority is quite sufficient for our purpose as 
regards this rule. No doubt has ever been expressed 
as to the correctness of that doctrine, as laid down by 
Coke. 

Ruh discharged, 

Q. B. I O'Hanlan v. The Great Wbbtbbk 
6. J 



IS Hat, 1865. 



Railway Company. 



BaUway Carriers — Nonrdelivery — Meamre of 
DamageB. 

In oHmaHnff (he damages for loss by non-delivery of 
goodiy a reasonable importet^s profit is an element for 
the consideration of the Jury, 

The declaration was for non-deliveiy by the defen- 
dants of certain cloth. The defendants paid into 
Court 22Z., and the plaintiffs replied damages ultra. 
The action was tried at the last Glamorganshire Assizes, 
before Blackburn, J., when a verdict was found for 
the plaintiff for 31. beyond the sum paid into Court, 
with leave to enter the verdict for the defendants if 
there was no evidence of damage above the 221. paid 
into Court. 

A rule nisi to enter the verdict for the defendants 
having been obtained on the 21st of April last, 

Sowen now showed cause, and dted, 
Rice V, Baxendale, 80 L. J. Ex. 871 ; 
Oee V. The Lawxuhire and Yorkshire Sailway 
Company, 30 L. J. £z. 11. 

Orove, (10. (Giffard, Q.O., and OUivantmth him), 
in support of the rule, 

Hadley v. Baxendale, 9 Exch. 341 ; 
WHson V. The Laruxuhire and Yorkshire Railway 
Company, 80 L. J. C. P. 232. 

Blackbubn, J.— I think this rule should be dis- 
cbaiged. The measure of damages is the value of the 
goods at the place of importation ; that is the market 
price. If there was a market at the place of delivery, 
of coune that would regulate their value ; but if, as 
Iwre, then were no market, then the jury must ascer- 
tain the nuurket price, taking into consideration those 



elements which, in the " higgling'* of the market, must 
exist, and by which the market value is regulated. 
There must be an average value at the place plua 
the cost price and carriage, including the importer's 
profit ; for no one can import without reasonable profit, 
and importer's profits must enter into the estimate^ 
and are an element for the jury. The railway com- 
pany paid 10 per cent., and the jury found they 
ought to pay 25 per cent. I cannot say the jury were 
wrong. 

Hellob, J. — I am of the same opinion. It is im« 
possible to exclude importer's profits in the estimate, 
and we cannot limit it to the costs of the carriage 
plus the cash price. What the importer's profits are, 
is for the jury to consider ; and it cannot be said the 
verdict was so wrong that it ought to be set aside. 
The jury might have been a little too liberal in their 
estimate, but it cannot be said that they were wrong 
in law in taking into consideration the elements they 
did. 



Shee, J., concurred. 



Rule discharged. 



Riley v, Lee. 



c p. 

5 Mat, 1865. 

Treapan — Knowledge of Vicious Habit of a 
Tame Animal — Remoteness of Damage, 

The owner of a horse which escapes into a neighbour's 
field is liable, not only for ordinary damages for the 
trespass, but also for the loss occasioned by the violenu 
of the trespassing horse, whereby another horse in the 
field was killed. 

This was an appeal against the decision of the 
Judge of the County Court at Halifax. 

Case. — ^A plaint was entered in the said County 
Court by the plaintiff, on the 10th day of November, 
1864, whereby he sought to recover the sum of 22/. ; 
and the following is a copy of the particulars attached 
to the summons served upon the defendant : — 

"Nov. 8, 1864. 
" Charles Lee to Samuel Riley. 
" 1864. 
" Octr. 26. 

"Ibkck horse . • £22 0.'* 

The action was brought to recover the sum of 22/., 
the value of a horse belonging to the plaintiff, which 
had had its leg broken in the night-time. The horse 
had been left safe and sound in the plaintiff's field on 
the evening of the 25th of October last, and was 
found the following morning standing there on three 
legs, the fourth having been broken, as was all^d, 
by the kick of a horse of the defendant's. 

The plaint was tried before a jury, and it appeared 
in evidence that plaintiff and defendant occupied two 
adjoining farms, and that an occupation-road extended 
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from a highway through the defendant's fann, of 
which it fonned part, into the plaintiffs farm, where 
it formed part of plaintiff's farm, and terminated 
some two or three fields* length within the farm. 
That there was a gate across the occnpation-road at 
the point where the two farms adjoined, which be- 
longed to the defendant to repair, and had been 
erected by the occupier of his farm immediately pre- 
ceding him, some seven or eight years ago, and that 
being broken in two places, plaintiff had given notice 
to defendant to repair it, about three weeks before the 
oceozrence which j^ve rise to the action, and had 
apprised him that it was his duty to repair it It 
appeared further, that the defendant's harsesy md par* 
ticukily a large grey mare of hig^ had on. serenl 
oceasians passed through this gateway along the plain- 
tiff's portion of the occupation-road, and thence 
throng a small gateway opening from the occupatioA- 
road into a meadow-field of the plaintiff, called the 
Rye Bank, and thence through a hedge into another 
field of the plaintiff's, called the Pasture, being the 
field in which the plaintiff's horse had been left sound 
and well on the evening of the day in question. That 
the last-mentioned gateway was a small one (one and 
a-half yard wide) for plaintiff's cows to enter the 
close called the Rye Bank from the occupation-road, 
and that there was a gate reared against the opening, 
and stones placed against it on the field side to support 
it) but that if a horse pushed his breast against it, the 
gate would fall down. And it was in evidence that 
the defendant's horses, including the grey mare, had 
on several xn-evious occasions pushed tiie gate down, 
and entered the plaintiff's land through the gats. It 
further appeared, that on the night before the horse 
was found lamed, this gate had been fastened by one 
of the phuntiff 's sons : further, that the hedge sepa- 
rating the two fields of the plaintiff's (the Bye Bsnk 
and the Pasture) had been of sufficient strengtii dnring 
all tin summer previous to prevent the plaintiff's 
cattla from passing oat of one fidd into tha other. 
This gate was found thrown down, and recant foot- 
marks of a horse were observed on the moniBg of tlie 
26th of October on each side of it, and traced across 
the close called Bye Bank, and through the hedge into 
the field called the Pasture ; and in the latter field, 
close to where the plaintiff's horse was found standing 
on three legs^ strong marks of horses' ''sonffiing" 
were observed, and patches of black and of grey hair 
wore found at the same spot, corresponding with tile 
colour of the plaintiff's horse, which was black, and 
with that of the defendant's grey mare. The plain- 
tiff's horse was discovered standing on three legs, 
as before mentioned, at about eight o'clock in the 
morning of the 26th of October, and on being examined 
by a veterinary surgeon it was found that the off hind- 
leg was broken, a compound fracture, and that a piece 
of the bone had been taken out. The horse was 
obliged to be killed, and on a poat-mortem examina- ' 
tion the bone exhibited an appearance of having been 



struck, and a piece of it knocked out by a violent 
blow. Such shoes as the defendant's grey oaie had 
on, it was in evidence, might have caused it The 
ordinary shoe of a horse would not, nor coold the 
plaintiff's horse have caused the injury to itselL 
About twelve o'clock the same day the plaintiff's sons, 
accompanied by the veterinary surgeon, went to the 
defendant's stable, and there found his servant foment- 
ing the off lund-lcg of the defendant's grey mare 
with hot water. There were '' abrasions " priaeipaUy 
inside the thigh down the leg towards the hock; hairwas 
found knocked off in several ^aces, and the colour of the 
mare corresponded with that of the patches of grey hair 
found in the field. The defisndanfs mare was a laigo, 
powerful animal seventeen and a-half hands high, and 
its shoes had attached to them large strong " caulkLns," 
formed by the shoes being turned down at the heels. 
The plaintiff's mare was about fifteen hands high. 
There was no evidence of the defendant's mare being 
a vicious one. No evidence was given on the part of 
the defendant except as to the value of the plaintiff's 
horse. A letter was put in, dated the 28th of October, 
1864, from the {daintiff's attorneys to the defendant, 
charging the death of his horse to have beep, occa- 
sion^ by a kick from the defendant's mare, and 
claiming compensation, to which no answer had been 
returned. 

On the dose of the plaintiff's case the attorney for 
the defendant sulmiitted that there was no evidence 
to go before the jury, and directed the Judge's atten- 
tion to the case of Cox v. Burhidge, reported in 32 L. J. 
C. P. 88. The Judge decided there was evidence for 
the jury, and that it was not necessary for the plaintiff 
to prove that the grey mare of the defendant was a 
vicious animal. That there was a distinction betwixt 
the two cases : that it might not be in the ordinary 
course of nature for a horse to kick a child, but that 
it was so for one horse to kick another, particularly a 
strange one, when they met in a field. 

The Judge, in summing up to the jury, told them 
that the case depended mainly on circumstantial evi- 
dence. That there was no direct evidence bringing 
the plaintiff's hone in contact with the dsfondint's, 
and showing that tiie defendant's anre caused the 
ix^uiy ; but that he thought there was sufficient evi- 
dence for them to take the case into eonsidetation, 
and in the exereise of their judgment to consider 
whether sufficient ground of complaint had been made 
out by the plaintiff. That the plaintiff was bound to 
furnish them with reasonable evidence from which 
they might presume that the defendant's mare was 
the cause of the accident That was one question, 
but in order to make the defendant liable, supposing 
that his horse had done the mischief, it must be shewn 
that the defendant's mare was wrongfnlly on the 
plaintifTs land. That if defendant was bound to 
repair the gate, it was also his duty to keep his cattle 
from trespassing upon other person's land. 

The Judge directed the attention of the jury to the 
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fact that 00 evidence or explanation had been offered 
on the part of the defendant as to where the grey 
mare was on the night in question or what she was 
doing. That he certainly expected that some eyidence 
wonld have been adduced on this poiat, and that it 
might be reasonably expected tiiot some evidenoe 
woald be given whidi woald answer tiie presamptioa 
that ddendftnfs nwre did the nischaef ; where die 
was that night, and why defendaaf s man was tomid 
fomenting the grey mare's logs, wore circamsteBees 
which mi|^<)reasonably have some weight in the matter. 

The three points for eonsidetation were, first «f aU, 
ad mainly, did the jory think the droamstanees 
given in endenee were snffieient to satisfy them tiiot 
the defeDdant's mare caosed tke deaith of I3ie plaintiirs 
horse f If so, then oanM the next questum, idutiiar 
defendant was liable f 

His mare would become a tmspsMer as soon 9M it 
passed tha gate leading to the plsaatiff's poitioii of 
the ooeapetion*road. The main diJBenlty was, whether 
there was sufficient evidence to lead the jmy to a 
eonclnsion that it was defendant's mam tiiat did tlie 
mi^hief. It was entirely a matter for their consi- 
deration. It did not require that the evidence should 
be as strong and exact as would be required to convict 
a man charged with murder, but still that it should 
be such reasonable evidence as men of ordinary capa- 
city would act upon as between man and man. 

The qriestion had arisen, whether defendant was 
liable, supposing that plaintiff did not give evidence 
of notioe to defendant that his mare was a violent 
animaL The Judge said he was of opinion that had 
nothing to do with the present question. He added, 
that if defendant's horse got into the plaintiff's field, 
whether plaintiff's horse began to kick first or not, 
did not affect the question if the defendant's man 
was a trespasser. It was for the jury to ; consider, 
fint of all, whether the death of plaintiff's mare was 
caused by the defendant's mare ; secondly, whether 
defendant's mare was trespassing; and then the 
amount of damages. The jury found a verdict for 
plaintiff damages 14/. 

Notice of appeal has been given by the defendant, 
and the following are the grounds of appeal. 

Ist That there was no evidence to support the 
ckim of the plaintiff. 

2nd. That the Judge of the said Court was wrong 
when, at the end of the case of the plaintiff, he deter- 
mined that it was not necessary for the plaintiff to 
prove that tha grey mare of the defendant was a 
vidons *Ti ifTi<^^ 

Sid. That the Judge of the said Court was wrong 
when at the end of the case of the plaintiff he deter- 
mined that there was evidence for the jury in support 
of the case of the plaintiff, if the plaintiff proved that 
the grey mare of the defendant had committed a tres- 
pass by entering the fields of the plaintiff, and had, 
whilst conunittlng that trespass, kicked the mai« of i 
the plaintiff: ' 



4th. That the Judge of the said Court misdirected 
the jury at the trial of the plaint, and particularly 
when he observed that no evidence or explanation had 
been offered on the port of the de£BndAnt as to whero 
the grey mare was on the night in question, or what 
she was doing, and that he certainly expected that 
some evidenoe wonld have been adduoed on this pointy 
and that it was rsasonable to expect that thejuiy 
shoohl have some evidence which would answer tha 
presumption that defendant's mare did the smschipif, 
Further, whea he said that whether defsodaat's mara 
was a violent aaimal or Bot| he was of opinion that had 
nothiqg ta do with tha question ; nor if the defea- 
daaf s horse got into the plaintiff's fiaUs, whether 
plaintiff 'i hone bqgaa to kiok first or not^ 

MmiUf for the appellant 

nie case, as stated by the Judge of the Ooanty 
Court, takes the liability of the defendant in tha 
County Court action to keep up the gate in question, as 
proved. But assuming that the defendant was bound 
to keep up the gate, and that it was owing to hSa 
negligence so to do that his grey mare strayed into 
the plaintiff's field, and did the injuries complained 
of to the plaintiff's horse, is the defendant liable unle« 
he knew that the grey mare had a habit of kicking ? 
Now in this case there was no evidence of a vicious 
habit, and still less was there evidence that the defen- 
dant knew of it In 

Cox V. Burfndge, 13 C. B. (s. s.) 430, 82 L. J. C. P. 89, 
there was no evidence of the owner's knowledge of the 
vicious habit of the horse, and the Court, on that 
ground, held that the defendant was not liable, and 
on the same ground the appellant is not liable. The 
Judge of the County Court said it was mansuetce natural 
natural to a horse to kick a strange horse ; but this is 
not the fiict 

[Erlb, C.J. — Caz V. BuHndge differs from the pre- 
sent case in this, that there the horse straying on 
the highway was not as against the child who was 
kicked a trespasser. The child was not the owner of 
the highway, but here the plaintiff is the owner of 
the locus in quo,] 

The appellant Is only liable for acts which are the 
natural consequence of the trespass. So the case still 
turns on the nature of the grey mare. 

Horace Smitlt, for the respondent 
It is aa ordinary act of a straying hone to kick any 
strange horse that it meets. This is why it is custo- 
nuury to take the shoes off a horse turned out to grass 
with other horses ; mares, espeoially, are skittish, and 
apt to kick under such circumstances. The present 
case differs from Cox v. Burbidgcj for here there was a 
dear breach of duty, not mere neigligenee^ 

Stary. Sookesby, 1 Salk. 335 ; 

Po¥»U V. Salitbury, 2 Y. & J. 3dl ; 

Anon, I Vent 264 ; 

Booth V. Wilson, 1 B. A; Aid. 59, 
were also cited for the respondent. 
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MauUj in reply. 

The defendant was not sued in trespass, but for the 
yalue of a horse. The whole question turns on the 
knowledge by the defendant of the vicious disposition. 

5 May, 1865. 

Erle, C.J. — Our judgment must be for the respon- 
dent The action was in substance an action for 
breaking and entering the plaintiff's close and killing 
the plaintiff's horse. An action on the case might 
hare been brought against the defendant for letting 
down a fence, which it was his duty to maintain, by 
reason whereof the defendant's horse strayed into the 
plaintiff's close, and did much damage, and kUled 
plaintiff's horse. The form of declaration in exten$o 
would have been trespass or case, but the County 
Courts are emancipated from forms, and the plaint 
there was for the value of one black horse ; but the 
evidence shows what the plaintiff meant, and the 
case shows what the County Court Judge had in his 
mind at the time of summing up. The evidence 
was to the effect, that the defendant's grey mare 
had, through the defendant's neglect to keep up the 
gate, escaped into the plaintiff's close, and iqjured 
the plaintiff's horse to such an extent that it had to 
be killed. Now, the defendant's counsel contended 
that the defendant was not liable unless the plaintiff 
proved that the grey mare was vicious, and that the 
defendant knew of its vicious propensities, relying on 
Cox V. Burbidge, in which it was held that in the case 
of tame animals no action would lie for injuries done 
by the ferocity of the animal, unless the owner had 
knowledge of the animaVs ferocity ; but in this case, I 
am of opinion that it was not the duty of the Judge to 
lay down that it was incumbent on the plaintiff to 
prove that the animal was vicious, and that the 
defendant knew of its vice. I should be taken by Mr. 
Maule's point, but the facts do not support it This 
action is really an action of trespass. It is clear that 
the defendant is liable for some damage, and the sole 
question is, whether the damage in respect of plaintiff's 
horse is too remote. Can it be said that it is too 
remote ! The contest on the part of the defendant is, 
that the Judge should have asked the jury was the 
horse ferocious, and did the defendant know it ? but 
I think that this was not necessary, because the 
nature of the injury did not fall within the characte- 
ristic of ferocity. It is the nature of strange horses 
to play first, and then to quarrel, and this nature does 
not fall within the category of ferocity, of which the 
owner must have had knowledge, to make an action 
lie. It is the propensity of horses when they meet 
strange horses to have a kicking match, but this is 
not a propensity of which the master could have had 
knowledge by experience, and this difference of the 
nature of the propensity supports the summing up of 
the Judge ; for if there was no vice, there could be no 
knowledge by the owner of the vice. Thus the main 
objection is got rid of ; and as to the farther objec- 



tion as to the want of evidence, it is got rid of^ for I 
say that it matters not whether the horM of the 
plaintiff or the horse of the defendant began the fray. 



Byles, J.— I am of the same opinion. We most 
scan carefully the expressions of the Judge, to see 
what the defendant's complaint is. He says that the 
jury were not told that the vicious nature of the horse, 
and the defendant's knowledge of that vicious nature, 
were essential to the maintenance of the action. The 
case shows us that the defendant's grey mare was a 
powerful animal, seventeen and a half hands high ; 
that its shoes had attached to them large strong 
caulkins, formed by the shoes being turned down at 
the heels. The marks on the other animal were such 
as shoes like these would have produced. May not, 
then, such an animal as this have produced the 
injuries complained of* and would not these injuries 
be proximate consequence of the defendant's negli- 
gence ? I conceive that it would. There is sufficient 
evidence to say that the accident was the proximate 
consequence of defendant's negligence. 

Kratino and Montague Smith, JJ., concurred. 

Judgment for respondent 

C. P. ) Hbasd and Another v. Holmax 
2 May, 1865. ) and Another. 

Policy of Insurance — Arrests in Court of 
Admiralty — Agreement to Release — Meaning 
of ike word *^ Ship*' in the Agreement-^ 
Amount of Damages, 

A ship called ** The Grenfells,** of which the defen- 
dants were the insurerSf came into collision with plaintijfs 
ship " The Westward Ho / " Plaintiffs arrested *' The 
Orenfells" and took proceedings against her owner in 
the Court of Admiralty. Plaintiffs agreed to release 
*'The Grenf ells'* on condition th€U defendants wcM 
pay the amount of damage which plaintiffs' ship had 
received from the collision :— 

Held, theU the plaintiffs^ under this eigreement, were 
entitled to recover damages, both for the injury to the 
ship itself and for the detention occasioned by the 
collision ;— 

Held, also, that the word **ship" in the agreement 
meant **o^oiur of ship," 

Declaration for that whereas before and at the times 
of the making of the agreement hereinafter-mentioned, 
the plaintiffs were the owners of a certain ship called 
•*The Westward Ho!" and one Charles Thomas 
Mitcheson was the owner of a certain ship called 
"The Grenfells," and the said Charles Thomas Mit- 
cheson had effected with the defendants, as repre- 
senting the Western Insurance Clubs of Topsham, 
and also with the Sunderland Insurance Clubs repre- 
sented by the said Charles Thomas Mitcheson himself^ 
insurances upon the said ship ** The Grenfells," indud- 
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ing the usual collision clause, wherebjthe saidiosorance 
clubs became insurers to the said Charles Thomas 
Hitcheson against the damages which he might become 
liable to by reason of the said ship ' 'The Grenfells " run- 
ning down, and coming in collision with and ii^uring 
any other ship ; and whereas the said ship " The Gren- 
fells ** liad, during the continuance of the said insurance, 
run down, and come in collision with and injured the 
said ship of the plaintiffs, called "The Westward 
Ho!" and the said ship "The Grenfells" had been 
thereupon arrested and then continued under arrest 
at the suit of the plaintifib by process out of the High 
Court of Admiralty, and for that an agreement was 
thereupon mutually entered into between the plain- 
tifis and the defendants and the said Charles Thomas 
Mitcheson, in the words and figures following, that is 
to say, ** an agreement, made the 13th day of March, 
1868, between Geoige Heard, of Bideford, in the 
county of Devou, shipowner, on behalf of himself and 
"William Heard, his co-partner (under the firm of 
Heard Brothers), of the first part ; Charles Thomas 
Mitcheson, of Sunderland, in the county of Durham, 
shipowner, of the second part ; John Holman & Sons, 
of Topebam, in the said county of Devon, merchants, 
on behalf of the Western Insurance Clubs of Topsham 
aforesaid, of the third part ; and Charles Thomas Mit- 
cheson, of Sunderland aforesaid, on behalf of the 
Sunderland Insurance Clubs, of the fourth part; 
whereas the said Heard Brothers are the owners 
of the ship 'Westward Hoi* and the said Charles 
Thomas Mitcheson the owner of the ship 'Gren- 
fells,' and the said ship 'Grenfells' having run into 
and iivjured the said ship ' Westward Ho ! ' the said 
ship ' Grenfells ' has been arrested, and now con- 
tinues under arrest ; and whereas on the applica- 
tion of the said parties of the second, and third, 
and fourth parts, the said Heard Brothers, have 
agreed to release the said ship ' Grenfells' on the 
terms and conditions hereinafter appearing : Now 
these presents witness, and the parties to these 
presents mutually agree with each other as follows, 
the said Heard Brothers shall forthwith release the 
said ship 'Grenfells' from the said arrest, and in 
consideration thereof the said parties of the second, 
third, and fourth parts, some or one of them, 
shall forthwith pay or cause to be paid to the said 
Heard Brothers the amount of damage which the said 
sliip ' Westward Ho ! ' has received from the said 
eollision, and that the whole of the said parties of the 
second, third, and fourth parts shall be, and are 
hereby declared to be, in proportion to their respec- 
tive interests, liable to pay the same amount of 
(iamages, and also the costs of the proceedings in the 
Court of Admiralty against the ship ; and it is further 
agreed between the said several parties hereto, that 
if uiy dispute or difference shall arise between the 
said Heard Brothers and the said other parties hereto, 
or any or either of them, with respect to the amount 
of dami^es claimed by the said Heard Brothers by 



reason of the said collision, the said amount shall be 
referred to the award and determination of William 
Richard, Esquire, of New City Chambers, Bishops- 
gate Street, London, whose decision shall be final and 
conclusive between the parties, and any party hereto 
may make these presents a rule of any one of her 
Majesty's Courts at Westminster.'* 

And the plaintiffs say that afterwards they did 
release the said ship " The Grenfells " according to the 
terms of the said agreement, and the plaintiffs say 
that a dispute then arose between the plaintiffs and 
the defendants, and the said other party, as to the 
amount of damages claimed by the plaintiffs by reason 
of the said collision, and thereupon the said amount 
was referred, according to the terms of the said agree- 
ment, to the award and determination of the said 
WiUiam Richards, who thereupon, after entertaining 
the said matter so referred to him, and the various 
allegations and evidence of the parties, duly made 
and published his award of and concerning the matter 
so referred to him according to the terms of the said 
agreement, and thereupon awarded and determined 
that the amount of damages which the plaintiffs were 
entitled to be paid by reason of the said collision 
within the true intent and meaning of the said agree, 
ment, was a certain large sum of money, to wit the 
sum of 2,078^. Os. lOtL ; and the plaiotiffis say that the 
said costs of the proceedings in the Court of Admi- 
ralty amounted to a large sum of money, to wit the 
sum of 191. 15s. Id. ; and the plaintiffs further say 
that all conditions precedent were performed and ful- 
filled necessary to entitle the plaintiffs to be paid by 
the defendants a large sum of money, being a propor- 
tionate part of the said several sums of money for 
which the defendants were liable, in proportion to 
their said interests and according to the terms of the 
agreement, amounting in the whole to the sum of 
2,092/. 15s. lid. ; and although the defendants have 
paid to the plaintiffs part of the said sum, yet they 
have neglected to pay the said residue, amounting to 
519/. la. 2(2., which still remains due and unpaid. 

The second count was for money had and received. 
The defendants pleaded various pleas, traversing the 
allegations in the first count, and also to the whole 
declaration accord and satisfaction. 
The facts of the case were as follow : 
Plaintiffs were the owners of a ship called "The 
Westward Ho !" and the defendants were the managers 
of an insurance dub called the Western Marine In- 
surance Association, at Topsham, in the county of 
Devon. This association was framed upon the basis 
of fixed rules, a copy of which was attached to each 
policy. These policies, with the said rules attached, 
were underwritten by the defendants. A Mr. Mitche- 
son was the owner of a ship called "The Grenfells." 
He had insured her in the said association by a policy 
dated the 80th day of March, 1862, for 2000/. To this 
policy the said rules were attached. The 17th condition 
of the rules (which was material), was as follows : 
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'' XVII.— That in case of damage or lots bj contact 
which any ship in this aasociatioii may do to othecs, 
this society shall be liable to contribate its proportion, 
but not beyond the sum insured, and also law costs 
gtTen in any snit or action d^ionded by the pnerioiu 
consent in writing of the maoagen npon this policy ; 
but in no case shall this society pay for ioss or damage 
to one or both ships more tliaii the amn insurad on 
policy."* 

On the 21st of February, 1868, ''The GranleUs** 
came into collision with '< The Westwavd Ho !" olT 
Beachey Head, whilst on her voyage to Bordaanz. 
"^TheWeatward Ho! "was obliged to pat bade The 
plaintifis, npon hearing of the aoUisioB, cansed ^'Tbe 
Qreiifells" to be anwted by pneess issiiing ant of iha 
Oonrt of Admiralty. lOteheaon, deairoua that **The 
Gienif^*' ehonld be nleaaed, reqaeatod the d«fe»- 
dants to make some arraagement with the plaintiffs 
fisr that purpose. Aoeordingly, on tiie I8th ef Ifaidi, 
1868, the agreomeat set oat ia the dod«stiea was 
■lade. A sam of IfSOOl. was paid by the defendants, 
act the request of Mitcheaon, to the plaintijBB^ withont 
prejudice. The parties, howerer, not being able to 
agree aa to the amount of damage ^* The Weatward 
Ho f *' had sastained, the matter waa, undertfae agree- 
ment, reforred to Mr. W. Riehaada, who, on the 2ith 
of March, awaided that "the earn of 1,887/. ISf. ikl. 
was tiie amount ef the damage which the aaid ship 
' Westward Ho ! ' had reeeired irom the aaid ooUi- 
non, and the said Heard Biothen having, in addi- 
tion to the daim for damagea which the aaid ship 
* Westward Ho !' had received from the asid coUi- 
sioii, made a claim for further damagea by raaaon 
of such eoUisiofi, such forther damage being in 
leepect of the detention of tha 'Westward Ho!' 
during the time the damagea auatainod by tha aaid 
ship by the said oolliaion were being repaired, and 
otherwise by reason of the aaid collision (such fmiher 
damagea not being any portion of the aforesaid 
damages which the aaid ship 'Westward Hoi' 
has reoei¥ed from the said oeUiaion), and ftuHiar 
awarded tliat the sam of 786/. 7s. H. waa the 
amount of such further damagea so aoatained by 
tSie said Heard Brothers, by reaaon of the aaid ooUi- 
sion." 

The costs incurred by the plaintifiB in the Ck>urt of 
Admiralty, in respect ef the arrest and rekaae of the 
ship, amounted to 192. Ifis. Id, The defendants refused 
to pay the sums awarded. Hie action was tried before 
ISrle, C.J,, in London, last December, and a Terdiet 
was entered for the plaintifis for 519». la. 2d,, with 
leare for defendants to more. 

A rule had been obtained calHag upon t}ie plaintaffa 
to show cause why the verdict found for the plaintiffii 
should not be set aside, and a yerdict entered for tha 
defendants on a noaanit, pursuant to leara xeserred, 
on the ground timt the defendants were only liable 
for the damage which *' The Westward Ho ! " snstaiaed 
by the collision, and not for the further damage sus- 



tained by 1^ plaintiffii in reapect of the detention of 
"" The Weatward Ho!" 

Liuh, Q.C., and Watkiu WUUams, now showed 
cause, and contended that, under this agreement, the 
plaintiffs were entitled to recover the same daouiges as 
they would have recovered upon the policy iu this 
Court, or in the Court of Admiralty. Aad that the 
damages to which they were entitled were damages 
both for the iigury to the ship itself sod for the 
detention^ 

Madachan's Merchant Shipping, 285, 286. 

Mdlvh, Q.C, aad T, Jmes, in support of the nk, 
azguod, that 1^ aeventeenth condiiioB (set oat abore) 
being xncorponted in tiie policy, formed part of the 
present i^greement That the words of the agTeement 
are to be taken in their natural sense, and thenlon 
plaintiffs can only recover the damsge done to the 
hull of tiie ship, and not any conaequential damage. 

Eble, CLJ.--I am opinba tiiat the plaintifii m 
entitled ander this ^^emeat to the aame amooat of 
damages as they would i^n the policy hare been 
entitled to reoowv in the Court of Admiralty, in 
whidi ''The Grenfelk" was detained, proyided that 
that amoont did not oxceed the sum mentioaed ia 
the policy. I am of opinion that the plaintifis aie 
entitled to recorar that aom by way of damages ; that 
ia, not only ^» som of money that would be neeea- 
sary to repair the franewock of the ship, bat slso fnch 
further daanagea as would compensate the owner for 
the looi wiach he mtiff have sustained by the deteation 
of his ship, heyoad the mere damage done to bar 
framewodc 

Hw agreement zeeiteB that» " Hie ahip 'OrenfeUs ' 
having run into and injured the aaid ship 'West* 
ward Ho 1 ' the said ahip <Orenlells * haabeenaneated, 
and now oontiBnes under arreat ; and whereas 
on tiie application of tbe partiea of the aeeood, 
third (that ia the defendants), aad fourth parts, the 
said Heard Brothers (the plaintiffs) have agreed to 
releaaethe ship 'ClnnfiBUa' on the tenaa and coa- 
ditiona" titerein stated. 

The conditiona apen which the plaintift agreed to 
ideaae the ahip were, that the defondauts and the 
other parties, or some or one of thorn, wionld pay to 
the pWrnHflTa " the amount of damage wUch the said 
ahip 'Westward Ho!* haa received from the aaid 
ceUision,*' and the coata of proceedings in the JUni- 
ralty Court ; aad that, in caae of dispute, the amoant 
of damage should be reforred to arbitration. It has 
been referred, and the sum awarded as the amount of 
damage waa 2,0782. 0«. lOd, The queatioa is. Have 
the pkiatiffs by this agreement given up the right to 
' recover daaaagea for the loas ef freight, and for the 
detentioa oocaaioned by the oolliaion ? It has been 
contended by the defendants that the pljuntiffs have 
by this agBoement given up their right to recover any 
! damages beyond the amouat of damage done to the 
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ship itself, beeaum the words in the agreement are, 
thit the defendants are to pay to the pkintiffii " the 
ammmt of damage which the ship has received from 
the coUifiOB." It has been srgaed that these words 
only mean the iignry done to the framework of the 
shim '^'^ <2o ^ot indnde consequential damages. I am 
of opinion that these words can be prop«rly held to 
mean any damages that the owner may have sustained 
by sQch collision. I think that the agreement is 
capable of each a constnietion. And what the 
damages are is explained, I think, on referring to the 
17th clause of the rules attached to the policy. The 
WDids tiiere are : " That in any case of damage or 
loa by contact which any ship in the association may 
do to others, this society shall be liable to pay." There 
the words damage or loss would clearly include conse- 
qnential damage. I hope that defendants will be 
held harmless in any other action, in any Court, upon 
the policy. 

Btlbs, J. — I am of the same opinion. The ques- 
tion is, What is the meaning of the word ''ship" in 
the agreement ? Are we to give to that word, in this 
case, its literal signification and meaning ? Tiia con- 
sequence of placing such a construction upon the wovd 
would be, that, although direct damage must be paid 
fur, TBt indirect or consequential is not to be recovered. 
It is plain, looking at the recitals in the agreement, 
that such was not the intention of the parties, nor their 
meaning ; and we must place such a construction upon 
the agreement as would carry out their intention and 
meaning. The word "ship" here means owner of 
ship. Human language often fails to express our exact 
intentions. It is no rhetorical expression to construe 
•( ahip " as meaning '* owner of ship." We use many 
such elliptical phrases : we speak of the "Gabuiet," 
meaning the '' Ministers who sit in the Cabinet ; " 
the ''Bar," for "the gentlemen who ait behind the 
Bar." So here the parties used the word ' ^ ahip " for 
"owner of ship." 

Keatino, J. — ^I am of the same opinion. At the 
time when the agreement was entered into, the ship 
was under arrest in the Court of Admiralty : and it is 
dear that the plaintiffs there could have recovered 
damages for the detention of their vessel It is plain, 
from the recitals in the agreement, that the intention 
of the parties by entering into the agreement was, that 
the plaintifis should release the ahip, on the condition 
that they should be paid the damages resulting from 
the collision. The plaintiffs never would have parted, 
both with tiieir security for damages, and a jwrtion 
also of the damages that they were entitled to recover 
in the Court of Admiralty, and yet such is the con- 
struettOD sought by the defendants to be placed upon 
this agnemeint. 

Mmniuaini Smith, J. — I am of the same opmion. 
^- l«M»ai^wehave no right to speculate on the 
wotdftfr^flgnement, but that we srast adhere to 



their literal meaning. It is true that we must not 
speculate, nor is there any necessity for it But, at 
the same time, we must look at the circumstances 
under which the agreement was entered. We must 
try and give effect to the intention of the parties as 
expressed in the agreement Great injustice would be 
done if we were to adhere simply to the literal mean- 
ing of the word " ship." 

Itule discharfed. 



I Djly, Appellant, v. Simpson, 
} Beapondent 



C. P. 

3 Hay, 1865. 

Stage-Flay— 6 S 7 Ttct. c, 68. 

A draafuUie npremUaHom^ aithough tkeadars do na 
afptar on the siage bodily hui hy meam of reflecHoiis o» 
iMrron^ is a "sto<^0-|»2ay" vrithin ihe vuamng «/ 6 db 
7 Viet, €. 68. 

The following case was stated by the under-signed 
Stipendiary Magistrate for the borough of BIr- 
mingfaam : 

By statute 6 & 7 Vict. c. 99, s. 2, it is enacted that 
"It shall not be lawful for any penon to have or keep 
any house or other place of public resort for the public 
performance of stage-plays, without authority by 
virtue of letters patent from her Majesty, her heirs, 
ftc., or without licence from the Lord ChamberUdn of 
her Majesty's household for the time heing, or from 
the Justices of the Peace, as hereinafter provided. 
And any person as shall offend against this enactment 
shall be liable to forfeit such sum as shall be awarded 
by the Court in which, or the Justices by whom, he 
shall be convicted, not exceeding 201, for every day 
on which such house or place shall have been kept 
open by him for the purpose assigned without legal 
authority." 

By section 11 of the same statute, " Every person 
who for hire shall act or present, or cause, permit, or 
suffer to be acted or presented any part in any stager- 
play in any place not being a patent theatre, or duly 
licensed as a theatre, AaE forfeit such sum as shall 
be awarded by tiie Court in which, or the Justices by 
whom he shall be convicted, not exoee£ng lOL for 
every day which he shall so offend." 

By section 16, " In every case in which any money or 
otiier reward shall be taken or charged cBrectly or in- 
directly, or in which the purchase of any article is 
made a condition for the adnussion of any person into 
any theatre to see aany stage-play ; and also in eveiy 
case in which any stage^Iay shall be acted or pre- 
sented in any house, room or place in which Stilled 
or fbrmented excisable liqnor shall be sold, every 
actor shall be deemed to be acting for hire." 

And, histly, by section 23, " In this Act the word 
<stage>play' shall be taken to include any tragedy, 
farce, opera, burletta, interlude, melodrama, panto- 
mime, or other entertainment of the stage or any part 
thereof." 



154 



THE NEW REPORTS. 



[2D May, 1885. 



On the 15th of December, 1864, James Day (herein 
called the appellant), licensed victualler, appeared 
before me, the undersigned Stipendiary Magistrate 
for the borough of Birmingham on two informations 
at the instance of Mercer Hampson Simpson the 
younger (herein called the respondent), being the pro- 
prietor of a licensed theatre in the same borough, 
framed respectively upon the 2nd and 11th sections 
of the above statute, the first charging that on the 
24th day of I^ovember last he did unlawfully keep a 
certain house and place of public resort in the said 
borough for the public performance of stage-plays with- 
out authority in that behalf by virtue of any letters 
patent, or a licence from her Majesty*8 Justices of the 
Peace, &c., and did unlawfully continue so keeping 
open the same for four successive days thereafter con- 
trary to the Act of 6 & 7 Yict. c. 68, which hath for 
the said offence imposed a forfeiture of any sum not 
exceeding 20^. for each of the said days on which the 
said house and place was so kept open for the purpose 
aforesaid. 

The second information chaxged that the said appel- 
lant did unlawfully for hire cause, and permit, and 
suiSbr to be acted, &c., ftc., in a certain place, to 
wit a house, the house, the said place, not being a 
patent theatre, or duly licensed as a theatre, &c., 
and continue the same for four successive days, 
contrary to the Act, &c., which hath for the offence 
aforesaid imposed a forfeiture of any sum not exceed- 
ing lOL for each of the said days. 

It was proved that the appellant is the occupier 
of a concert-hall, licensed under the 73rd section of 
the Birmingham Improvement Act, 1861, as a place 
kept and used for public dancing, music, and other 
public entertainment of the like kind, and that he 
was a licensed victualler. That the concert-hall con- 
sisted of a large room — ^the floor being covered with 
seats and small tables for refreshment, consisting, 
among other things, of distilled and fermented excis- 
able liquor. 

That there was a gallery round three sides of the 
hall fitted up with similar seats and tables, that 
the fourth side, or further end of the hall, presented 
the appearance of a regular theatre, with a stage raised 
above the floor of the hall, a proscenium, or curtain, 
a float for foot-light, wings, and drop-scene, and that 
every person entering the hall paid 6<2., in exchange 
for which he received a cheque entitling him to refresh- 
ments of the value of Zd,, and a seat in any part of 
the hall during the whole evening. It was proved 
also that when the public were admitted the curtain 
of the stage was down, but that it was subsequently 
raised, and the following performance then took place 
in and about the stage. 

On the rising of the curtain there was a represen- 
tation of a storm at sea, and of a man swimming, this 
was not a living person, but in theatrical phraseology 
a "double" of tiie prince hereinafter named. When 
the storm subsided a drop-scene was disclosed, with a 



clear lake in the background. A character then ap> 
peared upon the stage in costume of a Greek prince, 
who spoke some lines relative to the shipwreck from, 
which he had just escaped. He was then joined by 
another person dressed as an attendant, and a conver- 
sation was held between them. The latter was de- 
scribed by the witness as a low comedian. The two 
were the only persons who during the course of the 
evening appeared bodily on the stage, they were twice 
on the stage together, and the dialogue between them, 
on each occasion was short and comparatively unim- 
portant. 

There were several other characters, a king, a prin* 
cess, ftc., a chorus, and the dialogue between them, 
was a composed set drama, with a regular plot of love, 
courtship, and matrimony. The peculiarity of th& 
representation, and that which, according to the con-- 
tention of the applicant, distinguished it from an 
ordinary stage-play, or entertainment of the stage* 
was the following — 

With the exception of the two above-mentioned, 
the dialogue was wholly subordinate to the plot of the 
piece, none of the characters were at any time bodily 
upon the stage. They had their places in a chamber 
below it, where they acted their parts and addressed 
each other in the words allotted to them, but by a com- 
plication or combination of lenses and mirrors their 
figures were reflected upon a mirror at the back of the 
stage so ingeniously and effectually that to the spec- 
tators the appearance was that of persons actually 
upon the stage. There was a good deal of dancing 
and music and singing, and there was no change of 
dress or scenery during the performance. 

It was admitted that the place was not a patent 
theatre, and that the appellant had no licence from 
the Lord Chamberlain or the Justices, except as above- 
mentioned. 

It was contended on his behalf that he was not liable 
to be convicted of an offence under the above-mentioned 
section of 6 ft 7 Yict. c. 68. 

Firstly, he was licensed under section 73 of the 
Birmingham Improvement Act, 1861, to keep a room 
or place for public dancing, music, and other public 
entertainments of like kind, that the performance 
above set forth came under the description of a public 
entertainment of like kind with those specified, 
and the latter statute being of later date than the 
6 ft 7 Yict. must be taken pro tarUo to operate as an 
exclusion of the borough of Birmingham fi*om the 
provisions of the statute. I was of opinion that the 
entertainment was essentially different from those to 
which the licence intended, and that the defence on 
that ground was without weight. 

It was then contended, secondly, that it was not on 
entertainment of the stage, inasmuch as only one of 
the characters who sustained the plot of the piece 
was bodily upon the stage, the second being an unim- 
portant subordinate, and that the others were merely 
! represented upon a mirror at the back of the stage by 



5J Mat, 1803.1 



THE NEW REPORm 



155 



optical iUusions. I was of opinion that in order to 
constitute an entertainment of the stage, it having 
been prored that there was a regnlar plot and dialogue, 
it was not at all essential that the characters should 
he bodily upon the stage, and I considered the offence 
prored, and convicted the appellant in a nominal 
penalty upon each information : whereupon the ap- 
pellant, heing dissatisfied with my determination as 
em}neoiis in point of law, applied to me in writing 
within three days after the same, to state and sign a 
case setting forth the facta and the grounds of such 
determination for the opinion of the Superior Courts 
of Law, and I heg respectfully to ask for judgment of 
the Honourable Judges of the Court of Common Pleas 
upon the correctness of my determination, 
Polioe Court, Birmin^uun, 9th January, 1865. 
T. C. Snetd Kynnebslxy, 
Police Magistrate. 

Maifes, SevjL, for the appellant, contended, that the 
lepresentation in question did not fall within the term 
"stage-play," as interpreted by section 28 of 6 ft 7 
Viet c. 68. The object of the representation was to 
show the invention called "Pepper's Ghost." The 
living actors were purely subordinate ; the dialogue 
•also was quite subsidiary to the main object of show- 
ing the invention. 

He cited, 
Oattini v. Laboris, 5 T. R. 242 ; 
Sob v. Randy, 6 T. R. 286. 

Field, Q.V,, for the respondent. 

The earlier Acts relating to this subject, viz. — 

3 Jac. 1, c 21 ; 

12 Anne, stat. 2, c 23 ; 

10 Geo. 2, c. 28, 
show that the real object of these and the present Act 
is to establish a censorship, in order to prevent stage- 
plays from violating public decency. In this case 
there iras a regular story : a complete stage-play qttoad 
the purposes of these Acts. There is that thing for 
which Uie censorship was established. 
He cited. 

Hex V. Handy {vhi suprd), 
denying that it overruled OaUini v. Laharie {uH 
ittprd) ; and 

Lee V. Simpson, 3 C. B. 871 ; 

Huuell V. Smiih, 12 Q. B. 217 ; 
decisions under 3 ft 4 Will. 4, c 15 (The Act to 
Amend the Laws Relating to Dramatic Literary Pro- 
J?erty),and 

ChmhaH v. Ball, 14 C. B. (n. s.) 306. 
The present Act is not merely in protection of the 
"Uieatre^ but the public have a distinct interest, as 
appean from the requisition that a copy of every 
*' stage-play " be sent to the Lord Chamberlain. 

Rbx^ C. J.— This conviction must be affirmed. We 
^redflHNQtnot to prevent the use of an entertain- 
; 80 ingenious an invention ; but the 



law requires that in the case of a ''stage-play** there 
should be a licence. The words of section 23 are 
wide. It says, that ''the word 'stage-play* shall 
be taken to include every tragedy, comedy, farce, 
opera, burletta, interlude, melodrama, pantomime, or 
other entertainment of the stage, or any part thereof!'* 
Now the defendant's entertainment seems to me to 
fall within the words of this section, and if he wants 
to continue the entertainment with the accessories of 
the stage, he must obtain a licence. Here are set words, 
and all the materials of a "stage-play,** a regular 
story of love and matrimony pronounced by living 
actors, and the images of those living actors are seen 
by the audience. The only difference between this 
entertainment and a regular " stage-play " consists in 
the fact that the images of the actord are seen reflected 
on a mirror, in respect of which I am unable to say 
that the magistrate's decision was wrong. 

Btles, J.— I am of the same opinion. Nothing 
can be more large than the words of the statute, ''the 
words 'stage-play' shall be taken to include every 
tragedy, comedy, farce, opera, burletta, interlude, 
melodrama, pantomime, or other entertainment of the 
stage ; " and then, as if to make these words still 
more comprehensive, follows the words, " or any part 
thereof. " There seem to me to be three distinct viola- 
tions of the statute by this entertainment. First, we 
have the representation of the " double " swimming, 
and the dialogue with a living actor on the stage. 
Secondly, we have the dialogue of the persons unseen, 
with all the accessories of the stage. Thirdly, the 
reflection of the figures on the glass : I do not say that 
this, without the dialogue or pantomime, would be a 
stage entertainment; but here we have dialogue, 
dancers, lights, and living actors on the stage— so 
this question does not arise. I cannot say that the 
magistrate was wrong. 

Kbatino, J., concurred. 

MoNTAOiTx Smith, J. — I am of the same opinion. 
Here we have a regular plot, and characters sustained 
by living actors. The performance, as stated by the 
magistrate in the case, would clearly, if performed 
on the stage of a regular theatre, be a " stage-play : " 
so that the only thing suggested to take this entertain- 
ment out of the Act, is the fact that the figures were 
seen in reflection. Seijt. Hayes said, that a penal 
statute should not be strictly construed, and that if 
we decided against the appellant, we should deprive 
the public of the opportunity of seeing an ingenious 
invention ; but there are many ways of exhibiting the 
' invention without dramatic additions : at all events, 
- we must interpret an Act of the Legislaturo as it 
stands. On the facts, it is impossible to say that the 
magistrate was wrong. 
I Conviction affirmed. 
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f Bat, Clerk, v. Bubial Bqasd 
C. P. J OF Barnsley. 

3 Hai^ 1865. ) Cobb, Clerk, v. Same. 

^ Binder, Clerk, v. Same. 

15 k 16 VicL c. 65, & 02. 

Tht words ** every incumbent or miniOer of the 
parish^** t» 15 <fr 16 Vid, c. 85, ». 82, mean every ' 
incumbent or minister in the parish; so thai the in- 
eufnibent qf an ecclesiastical district in a pariah falls 
vnihin the term ** every incumbent or minister of tht 
parish,'^ and is therefore entitledy in respect of burials, 
to receive the samx, fees which he enjoyed or received 
prevumsly to the passing of the said AcL 

fecial Case. — Ist The townkbip of Bunsky, in 
the county of York, fSotms a part of the pariah of 
Silkstone. It has aepaiate oyerseers of the poor, and 
separately maintaina its own poor. 

2iil. Up to tike time of tiie making of the Order in 
ConncU of 8tii of .Angost, 18S1, [hereinafter men- 
tiered, tbe laid township formed one parochial 
ehapeby, which had enated from time immemonaL 
The dhnrch of St Haiy's was the pavoehial chapel of 
the aaid chapelry, and there waa belonging to the aaid 
chapelry, and within the aaid townabtp, an snciont 
bnzial-groimid, in whieh, from time immemorial, the 
Tenunns of the iahahitsnts of the oaid chapelry had 
hoen, and were of right entitled to be, buried ; and 
lor burials in tfasa borial-gronnd, and for the erection 
of moDomenta therein, and in the aaid chnrch of St. 
ICary, leea had ahraya bosn paid to the incumbent for 
Hie time being of the said chapelry. 

Sid. In or aibaat the yeafr 182S, an additional 
chnidi, called St Qooige'a Chur^ waa built within 
the arid cfaapeliy by Hor ICigeaty'a Commiarioiiers 
for ^mlding Kow Chmviies, under the piwririona of 
58 Geo. 8, c. 45, and 59 Geo. S» e. 184 ; and on or 
about the 16th of June, 1824, a burial-ground within 
the aaid township was, under tiie provirions of the 
aame statutes, purchased and appropriated by the said 
Commissioners as and for a burial-ground for the aaid 
church of St Geoige. This church and buiial-groaad 
were afterwards duly<oonsecrated. 

4th. By an Order in Council, bearing date the 8th 
of August, 1831, a distiict was divided from the sold 
chapeliy, and assigned to the said church of St George, 
under the provisions of the statutes above referred to, 
and of the statute of 7 & fi Geo. 4, c. 72. A copy of 
this Order in Council, marked '' A," accompanies and 
is to form part of this case, and the statements therein- 
contained are to be taken as correct 

5th. The district so assigned to the said church of 
St George has since the said Order in Council been 
called * ' St. George's district " The residue of the said 
township has since the same Order in Council been 
called * * St Mary's district " In this latter district are 
situate the said church of St Mary and the said ancient i 
burial-ground belonging to the said chapelry. This 



ancient burial-ground waa enlarged about forty years 
ago, and from the time of its being so enlaiged until the 
formation of St George's district as aforesaid, wu 
the burial-ground of the said chapelry, and since the 
formation of St Qeoige*s district as aforesaid, his 
been the buiial-gsound of the aaki district of St Mary, 
and for burials and the erectioa of monuments therein. 
Fees have always been paid to the incumbont for the 
time being of St Mary's. 

6th. Since the formation of St Geozge's district as 
aforesaid, the burial-gronad so appropriated aa and for 
the burial-groond of St Geoige's church as aforesaid, 
has been the burial-ground of the said district of 81 
George's, and for burials and the erectLon of monu- 
ments therein. Fees have always been paid to the 
incumbent for the time being of St George's diatrict. 

7th. By an Ordei in Conncil, bearing date the 28rd 
of May, 1844, a diatrict called ''St John's districf'was 
divided from St George's district, under the provisions 
of the atatutaa «bovo refeired to. A copy of this 
order, marked "B,^* accompanies and is to form part of 
this case, and the atatements therein-contained are to 
be taken aa oomet 

From the making of this order vntU the year 1656, 
divine service for "St John's diatrict *' was performed 
in a school-room in thart^irtrict, and in 1858 a churdi, 
called St John's church, was built in and for the 
same district, in which church divine service has since 
been performed. 

8th. The district so aaaigned to St John's church 
has since the said last-mentioned Order in Council 
been called " St John's district." The residue of St 
George's district has since the same Order in Council 
been called " St. George's district." 

9th. There has never been any burial-ground assigned 
to or belonging to St John's district, but the remains 
of persons dying within the limits of this district have 
been accustomed to be buried in the burial-ground of 
St. Geoi^'s district, of which St John's district 
formeriy formed part, and for such burials in the said 
burial-ground of St George's district, fees hare always 
been paid, since the formation of St. Geoige's district 
as aforesaid, to the incumbent for the time being of 
St. Geoige's district 

10th. By an Order in Council, bearing date the 
2nd day of February, 1857, made under the provi- 
sions of 16 & 17 Vict c. 184, it was ordered (amongst 
other things) that (with certain exceptions therein- 
mentioned) burials should, after periods in that behalf 
appointed, be discontinued in the said burial-grounds 
of St Mary and St Geoige's districts. A copy of this 
Order in Council, marked "C," accompanies and is to 
form part of this case, and the statements therein- 
contained are to be taken as correct. 

11th. TTpon the last-mentioned Order in Council 
being made, it became necessary to provide a ncvr 
burial-ground for the said township of Barnsley, and 
the vestry of the said township having refused to pro- 
vide such burial-ground, the Local Board of Healtli 
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for tha Slid townsliip beaoM, on or about the 3rd day 
of Febmary, 1958, nnder the praviswna of tho 4th 
flectum of 20 k 21 Yict c. 81, the Burial Bosid for 
the said township. 

12tL The asid Banal Boaid afterwards, nnder tiie 
proviaioiM of the Tizieas statBtes relating to the borial 
of the deed, duly pre^rided a borial-gnmad lor the 
aaid township. 

19th. The borial-groQnd eo proTided bf the said 
Burial Board (except the perfeion thereof not intended 
to be consecrated, and npon which portion a chapel is 
erected and built) was, with a chapel, erected thereon, 
on or sbont the 6th day of li^oyember, 1861, duly 
consecrated, from which time it became the burial- 
ground £or the said seyeral ecclesiastical districts of 
the said townsliip within the meaning and according 
to the proTisions of the said last-mentioned statutes. 

Hth. llie plaiutiffy the Ber. Henry Josiah Day, ia 
the incumbent of the said district of St. llary, and 
ckims to be entitled to perform the duties and have 
the same rights and authorities for the performance of 
the religious service in the burial-ground so provided 
bj the said Burial Board, of the remains of the 
parishioners or the inhabitants of the said district of 
St Kaiy, and also to be entitled to receive the same 
fees in respect of such burials which he has previously 
enjoyed and received for burials in the said burial- 
ground of St Mary's district, as if such burial-ground 
so provided by the said Boxial Board waa the bmial- 
groond of St. Mary's district. He also claims to be 
entitled to fees for ouch mtmmmBOts, giavestooesy 
tablets, and monumeatal xnaodptsoBa esected or plaeed 
in the omaeerated part of the bnrkd-gniond so pro- 
vided by the aaid Bttrial Board as aforesaid, or 
in the diapel erected titereon, aa naj be so erected 
or plaeed over the vsaiains^ or in memoiy of p»> 
riahioBera or inhabttanta of the said diatriet of Si 
Maiy, in lies of the feea or snma which he would haire 
been entitled to for the eneting or placing of tmet 
monunuats^ graTestemea, tablets, and numuaental 
iascriptions in the aaid barial-groinid of SI. Marf*a 
datiict, or in the aaid chared of St. Mary; 

15th. The plaintii; the Ser. Clemeait VraBeis 
Cobb, is the incumbent el tfaa aaid diatriet of St. 
Geo^g^ and datras to be antifled to perform the 
datiea^ and hatve the aame ligkta aaid anthorities for 
the perfonnanee ot Brijgniua aervioe in the bmial- 
gnnmd ao provided by the said BuM Bond, of the 
reoudna of parishsoneni or inhahitBata of fha said ^»- 
trictof St. Georgcv and also to beentitled ti>i«eeive 
the same feea in respeet of such bariala lAish he haa 
previously received and e^eyed isr bvnah ha tiia 
said burinlrgiMad of St. GaotgB'a diatriet, aa if aach 
barial;grwuid aa provided by the aaid Burial Board 
were the bnrial-giouBd of St Geoxge'a diatriet He 
also dauM to be entitled to feea Ssr aoch monnments, 
graveatoaMi^ tablets, and Biummeatal inacriptioBs 
erected ac plaeed ia the eonseerated part of the bnrial- 
groiiBd«»pKovJded by the said Burial Board aa afore- 



said, and in the chapel erected tboeon, aa may be ao 
erected or placed over the reaiaina or in memory of 
parishioners or inhabitants of the aaid district of St 
Cfeerge^ in lieu of the feea or snma which he would 
have been entitled to for the aeetiag or placing of 
such monuments, gravestones, tablets, and monu- 
mental inseriptiotts in the aaid burial-ground of St. 
Qeorge'fl district, or in the said chnreh <^ St Oe<»ge. 
16tb. The pla^ttff, the Bot. William John Binder, 
ia the inenmbent of the aaid district of St. John, and 
daima to be entitled to perform the duties, and haye 
the aame rigfata and authorities for the performance of 
religious service in the burial-ground ao ]m>vided by 
the aaid Barial Beard, of the remains of parLshionera 
or inhabitants of the said district of St Jdui, and also 
to be entitled to receive the aanae laaa in respect of 
aneh bmials which he would hare been entitled to 
enjoy, and receive for boriala in a hsrial-ground pro- 
vided fee the aaid district of St John, aa if the burial* 
groaad ao provided by the said Barial Board, waa the 
borial-ground of St John'a diaferict He also ekima ta 
be entitled to feea for snch nionnnMmt% gnyeatonea, 
tablets, and monnmeintal inaeriptioDa eoreeted or placed 
in tite conaecrated part of the borial-gEoand ao pro- 
▼ided by the Burial Board aa af ore aa id , and in the 
chapel erected thenon, as may be so erected or placed 
oyer the rematna, or in memory of parishioners or 
inhabitants of the said district of St John, in lieu of 
the feea or sums which he would have been entitled to 
for the erecting or placing of such monuments, grave- 
stones, tablets and mennmantal insciiptiona in a 
bnrial-grouiBd provided for St. Jofan^a district, or in 
the said cfanrch of St John. 

17th. H the Court skeold be of opinion, that neither 
the said Clement Vraaeis Cobb, as the inemnbent of 
St Qeorge's district, nor the aaid William John 
Binder, as the incumbent of St J(rfm'a district, haa 
any right or title to Ises, aa in the 15th and 16th 
pamgrapha of thui caae is reapectively mentioned, then 
the said "Btmrf Joeiah Bay, aa the incumbent of St 
Mary's district, chdma to httra the same right, and to 
be entitled to the same tees in reapect of pariahionen 
or inihahitanta of the wholeof the aaid townahip, which 
before the said Order in Council of the th of Aqgoat, 
1881, fbimed one pareefcial chapeby aa hereinbefore 
mentioned, aa he daima in lespeot of parishienen or 
inhabitaata of the aaid district ef St Maij, as in. the 
14th pangtaph of thia case ia stated. 

18th. If the Court should be of opinion that the 
said Cknaent Francis Cobb, aa incumbent of the said 
district of St. George, haa the right, and ia entitled to 
the Ims daimed by htm aa in the I5th paragraph of 
thia caas ia sUted ; but that the aaid William John 
Binder, aa the incmibent of the aaid diatriet of St 
John, haa no right or title to the fees, as in the 
16th paragiaph of this caae mentioned, than the said 
Clement Francis Cobb, aa inemnbent of the said dis- 
trict of St Geozge, chdms to have the same ri^vta, 
and to be entitled to the same leea in reapect of 
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parishioners or inhabitants of the whole of the district 
of St George, as it existed before the said district of 
St. John was formed ont of it, as he daims in respect 
of parishioners or inhabitants of the said district of 
St. George as now existing^ as in the 15th paragraph 
of this case is stated. 

19th. The said Borial Board, who are the de- 
fendants in the sereral actions, deny that the plaintiffs, 
or any of them, hare or has the rights^ or are or is 
entitled to fees as aboye claimed by them respectirely. 

20th. The questions for the opinion of the Conrt 
are, whether the plaintiffs, or any and which of themt 
have or has any, and if any, what rights, or are, is 
entitled to any, and if any, what fees as abore claimed 
by them respectively. 

2l8t. Judgment is to be entered for one shilling 
damages, and costs of suit Qndnding one-third of the 
costs of this special case and the argument thereof), in 
each of the said actions in which the Court shall 
decide in favour of the plaintiff in such action, and 
judgment is to be entered for the defendant, with costs 
of suit (including one-third of the costs of this 
special case and the axgument thereof), in each of the 
said actions in which the Court shall decide in favour 
of the defendants in such actions. 

James Eemplat, 
For the Plaintiffh. 



(Signed) 
(Signed) 



J. B. Hauls, 

For the Defendants. 



8 Mat, 1865. 

lAuih, Q.a, for the plaintiffs. 

It is not necessary to go into the Church Buildings 
Acts : the case turns on the Interment Acts. I admit 
that the incumbent of St John's does not come within 
the statutes so as to entitle him, so that the question 
is, whether Cobb and Day are entitled. The chapeliy 
of St Mary was originally co-extensive with the town- 
ship of Bamaley, and within the said township there 
was an ancient buiial-ground belonging to the said 
chapelry. Subsequently, in 1828, St Geoige^s district 
was carved out of the chapelry of St Maiy, under the 
provisions of 58 Geo. 8, c 45, and 59 Geo. 8, c 184 ; 
and in 1824, under these statutes, a burial-ground was 
provided for the district of St Geoige. In 1844, by 
an Order in Coundl, a new district, called St John's, 
was carved out of St George's ; but there has never 
been a separate burial-ground for this district 

The question, then, turns on 15 k 16 Vict c 85. 
This Act was originally only for the Metropolis^ but 
its operation was extended to other places by sub- 
sequent Acts. Section 2 enables the Privy Council to 
order the discontinuance of burials in existing burial- 
grounds. Subsequent sections provide for the pro- 
vision of new burial-grounds ; and then section 82 
provides that, after the consecration of such ground, 
such ground shall be deemed the burial-ground of 
the parish for which it is provided, and that every 
incumbent or minister of the parish shall perform the 
duties and receive the same fees in respect of such 



burials as he previously received. Now although up 
to this point in the Act, burial-grounds for puishes 
are spoken of, yet when section 52, the interpretation 
clause, is looked at, it will be seen that section 82 
extends to ministers or incumbents of ecclesiistical 
districts, as well as to those of parishes. The Act is 
not intended to deprive any one of his rights or feea, 
but merely to provide new burial-grounds. Tou must 
read incumbent or minister of the parish, to mesa 
incumbent or minister in the parish. 

Mani8ty, Q,C., e&ntriL 

Mr. Lush admits that the incumbent of St John's 
has no claim to the burial fees. The right claimed 
by the incumbents of St Mary's and St Geoige's is 
purely statutoxy. No doubt, without the Act, each 
incumbent of a church with a burial-ground would 
have been entitled to the fees for burials in that 
burial-ground ; but under the Act, the burial fees are 
given to the incumbent or minister of the parish,— that 
is to say, the whole parish. If Mr. Luah is right in 
his construction, one must read " o/" the parish 
"f»'» the parish, and "for which'* "for wham:' 
Ton could not enforce the duties for the performance 
of which the fees are claimed. The Burial Board 
claims the fees. Are there to be double fees, and this 
when you cannot compel the incumbent to perform 
the duties ? 



Erle, C. J.— The incumbent of St Mary's district 
and the incumbent of St George's district are boUi 
entitled to the burial fees of their respective separate 
districts, in respect of corpses over which they have 
performed the services. Bamsley is a township main- 
taining its own poor, and therefore, for the purposes of 
this Act, is a " parish." Before the passing of the 15 
ft 16 Yict c 84^ there were within the township two 
burial-grounds, St Mary's and St George's ; so that 
though there were three places for religious services, 
there were but two burial-grounds. Then, under the 
statute, the Board of Health of Bamsley made one 
new burial-ground for the entire township, and the 
question arises, who is to have the burial fees in tho 
new ground f Section 82 is capable of the construction 
contended for by the incumbents of St Mary's and St 
George's. Section 82 says, that every incumbent or 
minister of the parish shall perform the duties and 
have the same rights and authorities for the perform- 
ance of religious service in the burial in such burial- 
ground, and shall be entitled to receive the same fees 
in respect of such burials which he has previously 
ez\joyed and received. This section must be read 
together with the interpretation clause, section 52, and 
then it seems to me that the incumbent of an eccle- 
siastical district is entitled to the fees. Section 52 
defines incumbent or minister to mean the dei^^yman 
who would have been entitled to the fee had the body 
been buried in the churchyard or burial-ground of the 
parish from which it came, or in the burial-ground of 
the ecclesiastical district, in case such district has a 
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bnrial-groimd at the passiiig of this Act ; and thns, 
read with the interpretation clanse, section 32 seems 
to apply to the present cases. The objection made by 
Kr. Manisty is, that the words of the 82nd section 
were " every incnmbent or minister of the perish, and 
that neither of the present plaintifis are incumbents of 
the whole parish, bnt that each is incnmbent only of 
pirt^ that parish haying been divided into two districts, 
l^ow the plaintiffs certainly do not answer the very 
words of tiie section, bnt still they do fall within 
the words in some sense, and are clearly within the 
meaning of the Act — ** Every incumbent of the 
periah" may without violence be taken to mean every 
incmnbent in the pariah. I couple the duties and the 
fees. I think that the statute casts on the incumbent 
of each district the duty with respect to burying the 
dead which lay on him before the statute, and gives 
to him the fees which he previously enjoyed or 
received. If before the statute the incumbent per- 
fonned the burial services, he shall still perform them, 
and if before the statute he received the fees, he shall 
still receiye them. I have said that ministers of the 
pexish in section 32 includes the minister of an eocle- 
siastical district, I have inferred that from section 52. 
It appears to me that those words apply to the incum- 
bent of an ecclesiastical district. It appears to me 
that the services should be performed and the fees 
received by the same incumbent. 

Btlbs, J. — I am of the same opinion. The object 
of the statute is clear, and it is not necessary to do 
violence to the words of the Act. The Legislature 
desired that the cLetgy should not, under the statute, 
lose their emoluments. The incumbents are entitled 
to the same fees, and bound to perform the same 
daties as before the passing of the statute. It is not 
necessary to use any violence in construing the words 
of the statute. I see no difficulty in construing the 
words " of the parish " to mean ** in the parish. " At 
all events, those gentlemen who, without the statute, 
would have been bound to perform certain duties, and 
entitled to receive certain fees, cannot be relieved of 
the one or deprived of the other, without express 
words. The literal construction of the words seems 
to me consistent with the paramount intention. 

Keating and Montagux Smith, JJ., concurred. 

Judgment for the plaintiffs Day and CM, 



C 
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Phillips and Another v. 
Im Ththuc. 



Liabiliiy of Acceptor for honour of a Bill Fay- 
able to Fictitious Fayee. 

In an action by the holder of a bill of exchange 
against an acceptor for honour, a plea that the payee is 
ajiditious person, and that the defendanthad no know- 
ledge thereof at the time he accepted the bill, is bad, j 

The declaration stated, for that heretofore, to wit on 



the 12th day of May, 1864, certain persons by and 
under the name and style of Canevaro & Co., in parts 
beyond the seas, to wit at Lima, made their bill of 
exchange in writing, and directed the same to one 
H. H. Sultzberger; and thereby required the said 
H. H. Sultzberger, at sixty days sight, to pay that 
their first bill of exchange (second and third not being 
paid) to the order of Mr. Carlos Raffo the sum of iOOl 
sterling ; and the said Carlos Raffo then indorsed the 
said bill to one Enrique Plana, who then indorsed the 
same to the plaintiffs, and the said bill of exchange 
was duly presented to the said H. H. Sultzberger for 
acceptance, and he then saw but did not, nor would 
then, nor at any other time before or afterwards accept 
the same, or the said second or third of exchange in 
the said bill mentioned, whereupon the said bill was 
duly protested for non-acceptance thereof, of all of 
which the defendant had then due notice. And there- 
upon, the defendant, in order to prevent the said bill 
from being sent back, and returned to the said Canevaro 
ft Co., did, under the said protest, according to the 
custom of merchants, accept the said bill for the 
honour of the said Canevaro ft Co., and the said H. H. 
Sultzberger did not pay, and never has paid the said 
bill, or the second or third of exchange in the said 
bill mentioned, or any jmuI thereof, although more 
than sixty days had before suit elapsed from the time 
when the said bill was duly presented to the said H. 
H. Sultzberger, and the defendant for payment on the 
day when it became due, whereupon the said bill was 
duly protested for non-payment thereof, of all which 
premises the defendant then had due notice. And 
although all conditions have been fulfilled, and all 
times have elapsed necessary to entitle the plaintiffs 
to maintain this action against the defendant in respect 
of the breach hereinafter alleged, and nothing happened 
to prevent the plaintiffs from maintaining this action 
for the same, yet the defendant has not paid the said 
bill, or any part thereof, and has always wholly 
neglected and refused so to do ; and by reason of the 
premises, the plaintiffs incurred and were put to divers 
costs and expenses in and about the presenting and 
noting of the said bill, and otherwise incidental to 
the dishonour thereof. 

The declaration also contained common money 
counts. 

The defendant, amongst other pleas, for a sixth plea, 
pleaded as to the first count, that when the said bill 
of exchange in the first count mentioned was made, 
there was no such person as Carlos Raffo, the supposed 
payee, mentioned in the said bill ; but the said name of 
Carlos Raffo, was and is merely fictitious, whereof the 
defendant, at the time of his acceptance of the said 
bill, had no notice or knowledge. 

Demurrer to the sixth plea, and joinder in demurrer. 

ffanncn, in support of demurrer. 
The question here is, whether an acceptor for honour 
is liable on a bill drawn to the order of a fictitious 
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person, when lie did not know at the time when he 
so accepted the bill that such payee was a fictitious 
person. 

Gibson v. Mineiy 1 H. BI. 569, 
is to the effect that where the circumstance of the 
payee being a fictitious person is known to the 
acceptor, the bill is in effect payable to bearer, and an 
innocent indorsee for valuable consideration can re- 
cover against the acceptor. See the note to 

Bennett v. Famellf 1 Camp. 131. 
Kow, all the reasoning applicable to an acceptor in 
such a case is, a fortiori^ applicable to the drawer, 
who must know that the payee is a fictitious person. 
What is the nature of an acceptance for honour ? Does 
it not give the holder a remedy over against the 
acceptor for honour, in case of the bill not being met ? 
The intention of the acceptor for honour who accepts 
for the honour of the drawer, is to p^tect the drawer. 
Can it be said that the acceptor for honour can set up 
what the drawer cannot set up ? 

Story B. Exch. 134, s. 123. 
The acceptor for honour is left with all the remedies 
of the person for whose honour he has accepted. The 
drawer would have had no defence to this action, so 
neither would the acceptor for honour. 

Lttsh, Q.C. 

I agree that Gibson v. Mtnet lays it down, that 
where the circumstance of the payee being a fictitious 
person is known to the acceptor, that the bill is in 
effect payable to bearer, and that the acceptor is 
liable, but this judgment is founded on the fact that 
the acceptor knew that the name of the payee was 
fictitious. I contend that an acceptor for honour 
stands in the same position in this respect as the 
drawee, and that the whole case turns on tiie question 
whether the defendant knew that the payee was a 
fictitious person. 

Story on Bills, 289, s. 262, 
bears out this view. It is there said, "that the 
acceptance, whether general or for honour, or supra 
protestf admits the genuineness of the signature of 
the drawer, but there is no such implied admission 
on the part of the acceptor of the genuineness of 
the signature of the payee or any other indorser." 
This passage clearly puts the general acceptor and 
the acceptor for honour, or supra protest^ on the 
same footing. They admit the signature of the 
drawer, and no more. But in this case the plaintiff 
chums through the indorsement of the payee. Does 
the acceptance for honour admit this f I say not. 
The plaintiff says that it does not matter whether the 
acceptance for honour admits the signature of payee or 
no, for a bill payable to a fictitious payee is in effect 
payable to bearer. I answer, that an acceptor for 
honour is merely a subordinate acceptor ; that he 
stands in the same position as a general acceptor, and 
that a general acceptor admits no more than the sig- 
nature of the drawer, and Bennett v. Famell shows 



that unless the circumstance of the payee being & 
fictitious person is known to the acceptor, it is a good 
ground of defence for the acceptor, and therefore for 
the acceptor for honour. 

JIannemf in re|dy. 

We must look at t^ sttbjeet of which Stoiy is 
treating when he says tkat an aeceptor, i^th«r 
geseral or supra protut, admits the gemiineDeat of 
the signature of the drawer, bat that then is no sock 
admiaaton on the part of the acceptor of the gemiine- 
ness of the signature of the payee or any other in- 
dorser. This really has nothing to do with the present 
case. The question here is, does tlw mere £Mt of the 
payee being a fictitious peraoa reUeve an acceptor for 
honour who has accepted for the honour of the drawer I 
The acceptor for hoaoiir loses nothing ; in mo esie 
would he have had a reaiedy over against the payee, 
whether fictitious or not What is the effect of the 
acceptanee for honour? It indnees the hdder to 
delay his remedy. Can the acceptor for honour, who 
has induced this delay, afterwards take an objection 
to something that appears on the face of the biU ? No ; 
the observation cited by Mr. Lush from Story on Bills, 
simply means this, ^lat the acceptor for honour, 
though pradiaded from denying things that appear on 
the face of the bill, is not precluded from denying 
things on the back of the bill, 

Mobinson v. Qarrow, 7 Taunt 455. 

EBZ.E, C.J. — ^Our judgment most be for the plain- 
tiff. This was an action by the holder of a bill of 
exchange against the acceptor supra prokstj for 
benour of drawer, and the d^ndant in his pica 
relies on the ground that the payee of the bill was not 
a real but a fictitious person. Now if the acceptor 
for honour had not intervened and this action had 
been stgainst the drawer himself, it is clear law that 
the drawer would have been compelled by law to 
admit that the bill was a valid instnunent, for he 
must have known whether or no, in point of fiict, the 
name of the payee was fictitious. If the acceptor for 
honour had not intervened, the holder would at once 
have proceeded to take steps against the drawer. 
Surely that which cannot be denied in the first 
instance by the drawer, cannot be denied by the ac- 
ceptor for honour, who has intervened and prevented 
the proceedings against the drawer. This is no hard- 
ship on the acceptor for honour, for he is left with all 
the rights of a holder against the drawer. The 
passage quoted by Mr. Lush, from Story on Bills, 
seems to me to be rather against him than for him. 

Btles, J. —I am of the same opinion. The acceptor 
for honour undertakes all the disabilities of the drawer, 
and cannot deny what the drawer cannot deny. 

Keatiwo, J., concurred. 

Montague Smith, J. — I am of the same opinion. 
Of course, but for the intervention of the acceptor for 
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liononr, the iiolder would not liave granted time to 
the dnwer. The acceptor for hononr, and the drawer, 
are in exactly the same position. There is an estoppel 
against either of them setting up the fact that the 
payee was a fictitions person. I do not think that 
Mr. Jostiee Story had tisis ease in his mind when he 
wrote the passage qooted by Mr. Lnsh. It appears to 
me that an acceptor for honour mnst be considered to 
be in exactly the sao^e position as the drawer. 

Jud^/mtntfor the plamtyfk. 



^^ , ■^** { Qabdom V, LsB and Others. 

26 Apbil, 1865. ) 

Interpretation of Gondiivont of Sate — Bescission 
of Contract 

On a sale of lands^ hp one €f ihe eondiHom of 
m/« t^ 1MW provided that in the eveiU of the purehaaer 
making any objection to (he vendor^ e title tmihin a 
eeriain time, the vendor might, at hie election, either 
rtacind the eontraet on repayment of the depoait-^noney 
vnlhout interest or coste, or negotiate with a view to the 
rtmoval of the obfeetian ; amd by a further condition it 
Vftts provided that amy such negotiation eh&tdd not 
prejudice the vendor's stibeequent right to rescind. 
Where, on the purchaser making an objection to the 
vendot^s title, the vendor declared the objection un- 
founded, and held the purchaser to his contract .-^ 

Held, that this operated as an eledion on the part 
o/thevendor not to rescind, and thai he could not after* 
wards rescind on repayment of the bare deposii, but was 
liable for interest and costs at suit of the purchaser. 

This was a special case stated for the opinion of the 
Court By his will, one Wildgoose left certain lands 
upon trust for his wife for her life, and after her death 
Qpon trost for sale. After the death of the testator, 
hU widow and the tmstees (defendants in this action) 
pot up for sale certain of these devised lands. Among 
the conditions of sale were the following : 

"Condition 7. That if any purchaser make any 
objections or requisitions in respect of the title to the 
lots within thirty-five days from the day of the sale as 
aforesaid, the vendors shall be at liberty, at their 
election, either to answer soch objections and comply 
with such requisitions^ or to rescind the contract for 
Bale on repaying the deposit alone, without interest 
for the same, or for any other part of the purchase- 
money, and without incurring any liability to pay to 
such purchaser any of the expenses for investigating 
the title or otherwise. 

'* 8. That such right as aforesaid of the vendors to 
hold the purchaser to have waived all objections or 
requisitions not made within ^he time specified as 
aforesaid, and such right of the vendor to rescind the 
contract as aforesaid shall not be deemed to be 
waived, or in any manner affected or prejudiced by 
any negotiation as to any objections or requisitions, 
YouVL 



or attempt to obviate or to comply with the same 
respectively.*' 

The sale took place on the 80th July, 1861, and the 
plaintiff became the purchaser of two lots, paying a cer- 
tain sum by way of deposit. An abstract of the defen- 
dants' title was subsequently delivered to the plain- 
tiff's solicitor, who thereupon pointed out, by letter to 
the defendants' solicitor, that there was no right of 
sale during the widow's lifetime. After some further 
correspondence on this subject, the plaintiff's solicitor 
asked whether the defendants would rescind the con- 
tract, or hold the plaintiff to it. The defendants in- 
sisted on specific performance. Subsequently, acting 
on counsel's opinion to the effect that the defendants 
had no right to sell, the plaintiff declined to com- 
plete the purchase, and claimed the return of the 
deposit, with interest and costs. After further cor- 
respondence and delay the demand was repeated, when 
the defendants consented to repay the deposit, which 
they subsequently did, but denied all further liabi- 
lity. This action was brought for the recovery of 
interest and costs. 

The plaintiff's points for argument were, that the 
defeodanta were bound to ahow a good title, subject to 
the power of resoinding the contract given by the con- 
ditions of sale. And that upon the facts the defen- 
danta^had nq right of rescissioi), and did not rescind. 

The defendants' points were, th^t they had a right, 
under the 7th condition, to res^skid the contract on 
repayment of the deposit, and th|i^ they did rescind 
accordingly ; and that tha 8th condition expressly 
reserved such right, notwithstanding the subsequent 
negotiations and attempts to obviate the plaintiff's 
objections. 

ffayes, SerjU (Fit^asnes Steven witii him), for 
the plaintiff referred to 

Tanner v. Smith, 10 Sim. 410 ; 
Morley v. Cook, 2 Hare, 106. 

Lush, Q,C, (Gates with him), for the defendants, 
contended that there were no conditions in the cases 
cited similar to those in the present case. , 

Pollock, C.B.—The plaintiff is entitled to judg- 
ment. The parties did not contemplate or make pro- 
vision for the case which has arisen. By the 7th con- 
dition of sale the vendors may either negotiate for the 
removal of any objections on the part of the purchaser, 
or they may rescind. By the 8th condition they may 
rescind after, and in spite of, any such negotiation. 
But they cannot rescind after distinctly electing not 
to do so. 

Brajcwell, B. — I am of the same opinion. Both 
the material clauses in the conditions of sale are in- 
telligible and reasonable enough. If the purchaser 
makes an objection to the title, the 7th clause enables 
the vendor to say, " I can show your objection to be 
unfounded, and let us negotiate." Then his right of 
rescission is reserved to him by the 8th clause. The 

H 
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defendants in this case stand at once on their right 
of rescission, and say, " Your objection is iU-fonnded ; 
we shall not negotiate, bnt hold you to your con- 
tract" They hare never made any offer to rescind 
at all. 

PiGOTT, B. — I am of the same opinion. The 
plaintiff brings this action for loss incurred by reason 
of his deposit-money lying with the defendants, and 
for costs incurred in investigation of title. The ques- 
tions for our consideration are : Have the defendants 
the right to rescind ? And have they rescinded ? It 
is clear by the 7th and 8th conditions of sale, that if 
the purchaser objects to the title, the vendor may 
either rescind or negotiate for the removal of the 
objection ; and if he does negotiate, he does not 
destroy his right to rescind. Here the purchaser 
objects in limine, and says, "I wish to withdraw." 
The seller's answer is, **We expect you to complete 
the purchase.'* That is an election not to rescind, not 
a negotiation. 

Judgment for (he plaintiff. 



27, 28 April, 1865. 
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Yoimo (Assignee of Rush- 
worth) V. Flktohsr and 
Others. 



12 <fc 13 Vkt, c. 106, B. 67-^Act of Bank- 
ruptcy — Fraudulent Conveyance of Stock in 
Trade. 

Rpoeaeased »««* in trade worth 125Z., an equity of 
redemption worth llOZ. , and other goods worth 26Z. He 
owed 1,100{. f^cnew that he was insolvent^ that the 
stock in trade was the ifnly property for carrying on his 
frade^ and that the sale of it would stop his business: — 

Held, that the execution t^ a bill of sale by Rto P 
was an act of bankruptcy; and that in sv^ a ease it 
was not a question of substantial or colourable excqttion 
of property excluded from the bill of sale. 

This action was brought for money received for the 
use of the plaintiff, and on acconnts stated, and for 
the use of tiie property included in the bill of sale. 
The defendant pleaded, to the indebitatus counts, never 
indebted ; to the last count, not gnilty, and a traverse 
of the plaintiff's property in the goods. 

The action was tried before Martin, B., at Leeds, 
at the last Spring Assizes, when a verdict was found 
for the plaintiff for 125^ 

The material facts are as follows : — 

Rushworth (the bankrupt) carried on business as a 
carrier and carter, and was coal agent to the defen- 
dants. He became indebted to them in the sum of 
2002. Heowed altogether about 1,100;. His property 
oonaiBted of the stock in trade, which was worth 125/. ; 
an equity of redemption, worth 1102. ; freight due, 
5i6L ; making 2612. He executed a bill of sale to 
the defendants to secure their debt It was men- 
tioned at the time that he might have the use of the 



carts and horses, for the pnrpoee of carrying on hit 
trade, so as to be able to pay off his creditors. 

The bill of sale waa executed on the 3rd of Kovember, 
1864. It absolutely conveyed all his horses, building 
materials, furniture, and all the property that Bhoold 
come on to the premises, and all his household fur- 
niture, and all his estate, with the exception of hii 
wearing apparel and the equity of redemption. Ths 
defendants were aware of his being in insolvent cir- 
cumstances, and had told him that he could not pay 
five shillings in the pound. The bankrupt and his 
son stated, at the time of making the bill of sale, that 
it would not be right to give a bill of sale, haying 
regard to the interests of the otheif creditors. 

On the 19th of November, the defendants took pos- 
session of the stock in trade, under the bill of sale ; 
and on the 25th of November, the stock in trade was 
sold for 125/. Rushworth received 203/. as the agent 
of the defendants, subsequently to the execution of the 
bill of sale, and he sold them the equity of redemption 
for 110/. in part payment thereof. 

He waa abjudicated a bankrupt on the petition of 
two creditors, on the 10th of December, 1864, the 
act of bankruptcy being the bill of sale. The pro- 
perty he handed over to the plaintiff, the assignee, 
amounted to 39/. 2s, id. The learned Judge left the 
following question to the jury on these facts, whether, 
taking into consideration the property above men- 
tioned, did the property comprised in the bill of sale 
substantially comprise all the property of the bank- 
rupt available for the purpose of enabling him to 
carry on his trade, and did the defendants know that 
putting the bill of sale in force, wonld stop the trade, 
and make Rushworth unable to carry on his trade t 
If they were of opinion that was the fair operation of 
the bill of sale, it was an act of bankruptcy. If a man 
makes a conveyance of this kind, and he puts himself 
in a condition that he cannot carry otL his business, if 
he gives to another the i>ower of stopping his business 
and preventing the other creditors getting anything, 
if the other man takes tlie bill, knowing the conse- 
quence of that transaction, it is a fraudulent convey- 
ance within the Act. 

Field, Q.C,, having obtained a mle for the plaintiff 
to show cause why the verdict should not be set aside, 
and for a new trial, on the ground of raiadirection of 
the learned Judge in not directing a nonsait, and in 
directing that the deed of the 8rd of November, 1864, 
was an act of bankruptcy, 

Manisty, Q.C. (Kemplay with hinoi), now showed 



It is not a question of law, but a question for the 
jury, whether a trader executing a deed of this kind 
would defeat and delay his creditors. It would not 
necessarily defeat or delay creditors if the trades was 
to stop his business in many cases, 

Graham v. Chapman, 12 C. B. 85 ; 

Petinell v. Reynolds, 11 C. B. (n. a.) 709. 
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If stopping the trade does of necessity defeat the 
creditors, then it is aa act of bankruptcy. Fraud, in 
isct, is not necessary. They also cited, 

ExparU Bailey, 22 L. J. Bkcy. i5 ; 

Ooodlake v. Taylor, 10 Jur. (n. 8.) 414 ; 

ExparU Wensley, 1 De G. J. & S. 278 ; 

Wood T. Wavd, 8 £xch. 748. 

[Uaktu?, R, in support of his summing up, cited, 
Wedffe T. Newlyn, 4 B. ft Ad. 831] 

Field, Q.C. {WUls with him), in support of the rule. 
The question here is, is there a substantial or 
odoarable exception. 

Smith y. Simms, 9 Jur. (N. 8.) 1285; 1 HaL 
845 : 7 Jur. 1015, 
is in point There is no case where there has been a 
sabstantial exception, that a conyeyanoe has been 
held an act of bankruptcy. 
He cited also, 
Worsky v. Ih MaUoa, 1 Burr. 167 ; 
Wilson T. Day, 2 Burr. 827 ; 
BmUh T. Cannon, 2 EL ft Bl 35 ; 
Morgan v. Horseman, 8 T. 241 ; 
EaU V, AUntUt, 18 C. B. 605. 

WUU cited, 
BiUs y. SmUk, 5 N. R. 
Q. B. 68. 



); 34 L. J. (V. s.) 



Pollock, C.B. — This rule must be discharged. It 
appears to me that the cases cited establish this 
proposition, that where a trader makes a conyeyance, 
and the effect of its being put in force preyents him 
carrying on his business, if the conyeyance is actually 
fraudulent, it is an act of bankruptcy. A man here 
takes a conyeyance of another man*s stock in trade, 
and at the time he is aware he is insolyent It is 
not necessary to leaye it to the jury whether there 
was a, substantial or colourable exception. Besides, 
it is an act of bankruptcy here, irrespectiye of the 
fraud, from the elements it contained. A creditor 
here applies for a security under a promise that is 
^t binding, and obtains it. I think it is no answer 
for him to say, after he has put the bill of sale 
in force, that if the biU of sale was not put in force, 
and at the time it was not intended it should be put 
in force, it would not cause the trader^s business 
to stop, and for these reasons it is not an act of bank- 
ruptcy after he has put It in force. 

PiGOTT, B. — ^I am of the same opinion. This is 
not a case where the trader assigns all his property, 
or all his property with a colourable exception, but he 
conyeys all his property, and stock in trade, compris- 
ing his horses, carts, and his building materials in trade 
on the premises ; with the exception of an equity of 
redemption, and certain book debts, and all the pro- 
perty which should come on to the premises after 
haying executed the bill of sale. The question here 
is, whether the conyeyance was an act of bankruptcy. 
In the present case it was proyed that both well 



knew that if the deed was put in force^ the trader 
would be Triable to carry on his businesa. The * 
question left to the jury was, did he conyey all his 
property for carrying on his trade, and did the de- 
fendants know what would be the effect of the deed. 
I cannot see any objection to that direction; it 
depends on the effect of 12 & 13 Vict. c. 106, s. 67, 
which says, that ''A person making a fraudulent 
transfer of any of his goods, with intent to defeat or 
delay his creditors, shall be deemed to haye thereby 
committed an act of bankruptcy.*' Here there was * 
transfer, the effect of which was to defeat the credi- 
tors ; and since eyery man must be taken to intend 
that which is the necessary consequence of his own 
act ; was there then in this case a transfer made by the 
trader with intent to defeat his creditors ! that is to 
say, did he know that the effect of the bill would be 
to stop his trade and defraud his creditors! The 
question remains, was it a fraudulent transfer f All 
the authorities are uniform. It is not necessary that 
there should be moral fraud ; but the question is, would 
it defeat the creditors f If it has that effect, it is a 
fraudulent deed within the meaning of the Act — ^the 
object of which is to divide the property rateably 
between the creditors. 

Lord Mansfield in the case of Morgan y. Horstmav^ 
(8 Taimt 241), says, " A conyeyance, either of all, or 
part of a man's property, in fayour of fewer than all 
the creditors, is an act of bankmptcy, because it is the 
means whereby the creditors may be defeated or 
dehiyed;" and Abbott, C.J., in Putting y. Twher 
(4 B. & Aid. 884), says, that ** A conyeyance in fayour 
I of fewer than all a man's creditors is an act of bank- 
ruptcy ; because it is the means whereby the creditors 
may be defeated or delayed." And in Smiik y. 
Cannon (2 £L ft BL 45), it is stated, "That the test is, 
not whether the necessary effect of the deed is to stop 
the trade, but whether its necessary effect is to delay 
the creditors. If it has that effect it is a fraudulent 
deed, and could not haye been any other way." 

Mabtin, B. — ^I am of the same opinion. If the 

yerdict was the other way, Mr. Manisty would haye 

had great reason to haye gone away discontented, and 

would haye had ground to moye for misdirection. Esd 

parte Wensley (loc eit.), and Bb parte Ooodlake (loc. 

ct^.) go far beyond my direction. The drcumstanoes 

of the bankrupt were known to the defendants, he had 

horses and carts which he used for carting goods, and 

he was agent for the defendants. He then executed a 

conveyance of all the property he was possessed of 

with the exception of some property which was mort* 

gaged. They knew that if the bill of sale was put in 

I force, it would stop the bankrupt's business, this was 

! proved by the bankrupt and his son, for they told the 

; bankrupt that they knew he could not pay five shillings 

in the pound. Then they enter into a bill of sale 

' which, if put in execution, would stop the bankrupt's 

business. Mr. Field says, the Judge and jury ought 
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to take into consideration the relative Talne of the 
goods assigned, and the goods which remain to the 
bankrupt (in deciding whether he has committed 
an act of bankruptcy), and he says they are about 
equal in value. There is this difference : an equity 
of redemption varies very materially from available 
property ; it is the most difficult property for credi- 
tors to realise. Ko person could doubt, who was at the 
trial, that I left the question most favourably for Mr. 
Field*s client. I ought not to have put it so favourably. 
It is said there was no intention to pass the property 
at all. The deed was, however, intended to pass the 
property, and is fraudulent within the bankrupt law. 
In Smithy, Sirnms {loe. cU.\ Lord Mansfield's deci- 
sion was adopted by the Court, but the Court refused 
to draw inferences of fact in a case of that kind. 

Here there is no other property for the other cre- 
ditors to have, and no other verdict could possibly have 
been expected. 

RuU dikharged, 

,^ „ • ^^« f B08TOOK V, Jabdine and Others. 
10 Mat, 1865. 1 

Contrdci — GonMeraiion — Principal and Agent 

B instmcUd hU broker to pwrehaaefor him fifty balea 
ofeoUon, The broker having received inatruetiona for 
the purehaee 0/ cotton firom other principaUy entered into 
a lump agreem^ent with H/or SOO bales, and thereupon 
aent B cm advice-note of the purchaae of fifty balea on 
hie account from H, B paid to the broker 8002. on 
account of this contract A dispute having afUrwarde 
arieen as to (ha quality of the cotton, B brought on 
action againat hie broker to recover the 8002. ao paid : — 

Held, that B vhu entitled to recover, the broker 
not ha/ving, purauant to hia inatruetiona, entered into 
any agreement for fifty beUea on which B might have 
iued. 

The plaintiff sued the defendants for money re- 
ceived by the defendants for the use of the plaintiff, 
for interest and on an account stated. The defen- 
dants pleaded the general issue payment, and a set-off. 

The facts material to the point decided are as 
fbllows : — 

The plaintiff gave the defendants, who are cotton- 
brokers, an order to buy for him fifty bales of Surat 
cotton " to arrive." The defendants, having other cus- 
tomers for whom they were instructed to purchase 
cotton, bought in their own names from Messrs. Mar- 
riott & Co., who sold on behalf of Messrs. Hankey, on 
the 9th of July, '* SOO bales of Surat cotton, to arrive 
ex * Duncaim,' from Bombay.** On the same day the 
defendants wrote to the plaintiff the following letter : 

"Mr. W.BofiTOCK, — We have this day bought for 
you, from Messrs. Marriotts Co., to arrive ex * Dun- 
cairn,* from Bombay, fifty bales Surat cotton," &.c. 

The terms of this advice note corresponded exactly 
with the terms of the contract for 800 bales. The 
'*Duncairn'* arrived on the 7th of Septemb^ with 
the cotton. 



The plaintiff paid the defendants on account of the 
fifty bales 800Z. in cash, and gave an acceptance for 
10002. Some dispute having subsequently arisen aa 
to the quality of the cotton, the plaintiff refused to 
receive it, and sued the defendants for the deposit. 

The action was tried before Mellor, J., at the last 
Liverpool Assizes, a verdict was entered for the plain- 
tiff, with leave for the defendants to move to enter a 
verdict or a non-suit, and the Court to consider the 
whole facts .proved on both sides, and to draw in- 
ferences of fact. 

B. Jamea, Q. C, having obtained a rule in due course, 

Brett, Q.C., and HeraeheU, now showed cause. 

What the plaintiff contracted for was, for the de- 
fendants to go into the market and purchaae fifty 
bales ; there is no contract between them for the 
defendants to purchase 800 bales, and give a sixth 
part to the plaintiff. 

They were then stopped by the Court 

B, Jamta, Q.0,, and Bayliain support of the rule. 

The true construction to be put on the contract is, 
that Bostock gave authority to the defendants to buy 
fifty bales for him ; he did not require them to make 
such a contract with Messrs. Marriott & Co., that 
he could sue on. The plaintiff here says. Go into the 
market and buy fifty bales of cotton ; that authority 
being given, and in pursuance of it, the defendants 
having become responsible, the plaintiff pays a de- 
posit, and the question now is, if he can recover it 
back from the defendants. 

[Pollock, C.B. — A man who tells another to go 
into the market and buy, expects that the agent will 
make a contract which, in the event of the agent's 
death or insolvency, he himself can enforce^ and which 
he can take on himself.] 

Baylia. — Tlie action for money had and received 
cannot be maintained without failure of consideration. 

[Pollock, C.B.— There is no contract here such as 
the broker said he had made. Both seller and buyer 
may complain of such a contract as the defendants 
have entered into ; for if a contract might be split up, 
the seller might have any number of actions brought 
against him, if you hold that the plaintiff could sue on 
this contract J' ^ 

Pollock, C.B. —We are all of opinion that the 
plaintiff is entitled to recover back his money. The 
rule, therefore, must be discharged. The point is not 
new to my Brother Martin. I should expect no other 
decision than that which the learned Judge came to. 
The plaintiff authorised the defendant to make oae 
contract, the defendant made another. He bought 
more cotton than the plaintiff required, and thereby 
prevented him from coming forward and protecting 
hia own interest And although he made a contract, 
yet it was hot the one which he was authorised to make. 

Martin, B. — I am of the same opinion. The 
plaintiff, in order to recover his 8002., must make out 
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tluit the oonnderation entirely fails. The consideration 
for the 800/. was the contract set forth in the document 
sent him, '* We have this day bought for you from Mar- 
riott & Ca, to snive «; ' Duncaim,' from Bombay, fifty 
holes Sunt cotton. *' If, in point of fact, there was no 
luch contract made by the defendants, there was no con- 
sideration for the 800?. The oontraet of the 9th of July, 
msde by tl|e defendants with Marriott k Go., was for 
300 bales. If the defendant became bankrupt, and if 
the plaintiff tried to enforce, his contract against 
Harriott k Co., be would most certainly fail ; for 
Marriott k Co. made no contract with the defendants 
which could be split up. The defendants have there- 
fora, never £^Ten to the plaintiff any consideration 
for the 800L Although, under certain circumstances, 
he might have been glad to have taken advantage of 
the contrsot the defendants made, yet, as there was a 
fftilaie of consideration, thete is no contract, 

PioOTT, B., concurred, 

Jtule ditcharged, 

Ex« ) Whittakxb and Another V. 

10 Mat, 1865. I Lows. 

CompontioHrdeed — DehU of Secured Creditors. 

CimpontUm-deed, under 24 d: 25 ViO. e. 184, s. 192 :— 
Held, on ihe authority of Turquand v. Moss, and 
Ex parte Godden, In re Shettle, ihat in reckoning to 
fu if ike proporiicna of the debts of the aaeenting 
enditore to the groes amount of debte of the debtor 
repreeent three-fourths in value of the debtSf the value 
of tecurUies held by secured ereditare should not be 
deducted in estimating the value of their debts. 

Action for 8462. due on an award, for work and 
Isboor done and materials provided, for goods bar- 
g^ed and sold, sold and delivered, and on accounts 
stated. The defendant pleaded a release by deed of 
UTsugement under 24 & 25 Vict. c. 184, s. 192. 

The action was tried before Mellor, J., at the last 
Manchester Assizes. The &cts are as follows i — 

The plaintifis admitted that a majority in number of 
the creditors had executed the deed, and the question 
was, whether they represented three-fourths in value. 

Two of the assenting creditors were secured. 

There were twelve ssaenting creditors and seven dis- 
senting creditors. The gross liabilities, after deducting 
the esthnated value of the securities held by creditors^ 
amoonted to i^iSlL 12s. lid., and the debts of assent- 
ing creditors to 1,9072. 18s. lid. One of these assent- 
ing creditofrs held a second mortgage on some cottages 
for 8002. which the defendant valued at 1282. over 
tnd abova the sum secured by the first mortgage, thus 
leaving him a creditor for 1772. Another creditor 
held ss aeciueitj for 2,8002. a mortgage of a mill. The 
defendsnl Tsloed this property at 8502., leaving him a 
creditor te 1,4602. These creditors were therefore 
nckcmdMcnditorB to the amount of 1,2722. The 
I «l til0 trial eontended that all crediton. 



whether secured or not, should be reckoned as cre- 
ditors to the full amount of their debts, without 
deducting the value of their securities. 

The jury found that the value of the cottages beyond 
the first mortgage was 8202., and the mill ample 
security for the 2,8002. The learned Judge ordered a 
verdict to be entered for the defendants, leave being 
reserved to the plainti£Ei to move to enter the verdict 
in their favour. 

HolUcer having obtained a rule to enter a verdict for 
the plaintiffs for 8462. 19s., on the ground that the 
vslue of securities held by secured creditors should be 
deducted in estimating the value of their debts, 

Tayler now showed cause. 
The case of 

Turquand v. Afoss, 4 K. R. 244 ; 88 L. J. (K. 8.) 
C. P. 574 ; 
which was decided on the authority of 

Ex parte Oodden, Be 8heUle, 1 N. R. 151 ; 82 
L. J. (N.a.) Bkcy. 87 ; 1 De G. J. k S. 260, 
has decided th^t in reckoning the proportionate value 
of the debts, debts due to secured as well as to un- 
secured creditors must be taken into account He 
was then stopped by the Court 

ffolker, in support of the rule. 

The case of 

Turquand v. ifoss, 2oe. eit., 
was decided on 

ExparU Oodden, In re SheUle, loe. cit. ; 
it was unnecessary for the Lords Justices to have given 
that decision on the &cts. The Lord Chancellor, in 

Mxparte Smith, JU Smith, 10 L. T. 802, 
which was decided subsequently to Ex parte Oodden, 
stated that the value of the amount of the security is 
to be deducted, and that the residue represents the 
value of the debt, and said that he did not mean to 
accept the case of 

Ex parte Oodden, loe. et2., 
as an authority on the point Such being the case, this 
Court will not feel that it is bound to decide in accord- 
ance with the case in the Common Pleas. Besides, if 
secured creditors are to be reckoned, great iigustico 
would be done, for it would be allowing a man to have 
weight in a matter in which he has no interest. 

[Pollock, C.B.— Do you mean to appeal ?] 

I believe so. 

[Pollock, C.B.—Then you may state that we acted 
on the judgment of 

Turquand v. ifoss, loe. eit.] 

[PiooTT, R — I only give my judgment against yon 
on account of that decision.] 

Pollock, C.B.— This rule must be discharged. We 
are bound by the cases cited ; but my opinion is tha 
other way. 

Ma&tin, B.— I am also of the same opinion. 

Rule discharged. 
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Bail Court. 

11 Mat, 1865. 



Stainfokth v. RicHMom). 



Common Law Procedure Act, 1852 (15 & 16 
Vict, c, 76) Section 18 — Jurisdiction — Ap- 
pearance, 

Where a vyrit^ in Vie form prescribed by the Common 
Law Procedure Act, 1852, section 18, has been served upon 
a BrUish subject abroad, and the defendant has eniered 
an appearance^ he cannot aflenoards, even although there 
was no indorsement on the writ to point out the nature 
of the plaintiff's claim, have the proceedings set aside on 
the groumd that the cause of action did not arise within 
the jurisdiction, 

Oates moved to set aside the writ in this case, on 
the ground that the cause of action stated in the de- 
claration did not arise within the jurisdiction ; and 
th^t the writ was seryed abroad. The writ was in the 
form prescribed by the 18th section of the Common 
Law Procedure Act, 1852. The particulars of the 
plaintiff's claim were not indorsed on it : it was served 
on the defendant abroad, and he appeared by attorney. 
The declaration showed that the cause of action did 
not arise within the jurisdiction. 

[Crompton, J.— The writ is perfectly regakr; the^ 
defendant has submitted to the jurisdiction by ap- 
pearing.] 

If he had not appeared a Judge, on an ea? parte 
application, might have made an ordor directing that 
the plaintiff should be at liberty to proceed ; and the 
defendaxiC could not afterwards have got the order set 
aside on the ground that the cause of action did not 
arise within the jurisdiction, 

Button ▼. Whitehause, 4 W. B. 463.* 

Perhaps the Court will grant a rule to set aside the 
appearance, as having been entered improvide^. This 
case is unlike that of 

Forbes v. Smith, 10 Exch. 717. 

In that case there was a special indorsement on the 
writ, which gave information to the defendant that the 
cause of action arose abroad. Here the defendant had 
no means of ascertaining the nature of the cause of 
action till after the appearance. 

Ceompton, J.— Whether the writ is specially in- 
dorsed or not the defendant may apply for particulars. 
I see no hardship in deciding that tkt defendant must 
be held to the jurisdiction he has adopted. 

Bute reused, 
JVbfa.*— Butsce, 
Binet v. Pieot, 4 H. & N. 865. 



15 Mat, 1865, 



,t 



Bailwat Compant. 



APPEAL FROM THE QUEEITS BENCH. 

Coram— Erle, C.J., Pollock, C.B., Btles, Keatiko, 
and Montague Smith, JJ., Cuannell and 
PlOOTT, B.B. 

Railway Company — NegligenBe-^Eailway end 
Canal Traffic Act, 17 & 18 Viet. e. 31— 
Horse — Injury to, " in receiving " — Declara- 
tion of Value. 

The plaintiff sent a horse, worth 10002., to the yard 
of the defendants' railway station, for the purpoH of its 
being carried by their railway. Defendants^ porien 
called out " London horses this way;" and the plaisr 
tiffs groom obeyed the inoitation by riding the horn 
towards the horse-box in the direction indicated. Mtan- 
while the horse became frightened, and backed against 
some sharp iron girders, mgligently left in their yard 
by the defendants, and received an injury which nuu- 
sitated its being hilled. No declaration of value had 
been made, nor ticket taken, the custom being to get the 
ticket after the horse was put in the horse-box. 

In an action for negligence against the company te 
recover the value of the horse: — 

Held {affirming the decision of the majority of 1h» 
Court below), that the defendants v>ere entitled to (ht 
protection of the proviso in 17 ^ 18 VicL e. 31, s. 7, 
limiting their liability to 501 — the injury having been 
dons ^*in receiving " the horse, and no declaration of 
value having been made. 

This was an appeal by the plaintiff under the 
Common Law Pro<»sdure Act, 1854, against the deci- 
sion by the Court of Queen's Bench in making abso- 
lute a rule obtained by the defendants to reduce the 
damages given on the verdict obtained by the plaintiff 
in this cause, from 10002. to SOL, on the ground tbst 
the plaintiff *s right to recover was limited to the latter 
sum by statute 17 ft 18 Vict a 81. 

The decision below is reported in ,4 K. B. 897 ', 33 
L. J. Q. B. 288. 

LeavB to appeal was given, and a special ease stated 
for the opinion of this Court to the following effect :— 

Declaration.*— That tiie defendants were the owners 
of the West Midland Bailway, and of a certain statioa 
upon and a4joining the said railway at Worcester, used 
by them amongst other things for the reception and con- 
veyance of horses, goods, and chatteb upon the said rail- 
way, from Worcester to London, for reward payable to the 
defendants in that behalf; and the defondants for their 
profit, kept open the said station for the public use, 
to bring thereto, horses, goods, and chattels to be 
carried and conveyed by the defendants upon the said 
railway from Worcester to London aa aforeaaid. Yet 
the defendants wrongfitlly and negUgantly put and 
placedt and caosed to be pat and plaoed, in and upon 
the said atation, diven laigc ahaip inm girders, and 
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wronjjfully and negligently oontinued the same therein 
and theieon until the happening of the injury herein- 
after mentioned, and thereby greatly obstructed the 
said station, and rendered the same dangerous for the 
reception of horses brought thereto by the public, for 
conreyance as aforesaid. And the plaintiff says, that 
by reason of the premises, and the placing and con- 
tinuing the said iron girders aa aforesaid, a certain 
horse of the plaintiff of great value, which had been 
brought to the said station by the plaintiff for the 
purpose of being ooiKveyed by the said defendanta 
upon the said railway, from Worcester to l4)ndon, for 
reward payable ta the defendants in that behalf as 
aforesaid, waa driven and struck upon and against the 
said iron girders, and the legs of the said horse were 
thereby greatly cut and injured ; and the said horse 
was thereby rendered of no value to the plaintiff, and 
the same was obliged to be, and was, after divers un- 
snccessfol attempts to cure ;the same, killed ; and the 
plaintiff hath, by means of the premises, not only 
wholly lost, and been deprived of the said horse, but 
has incurred medical and other expenses in endea- 
vouring to cure and in keeping the same before it was 
killed as aforesaid, and in the payment of certain 
forfeits by the plaintiff which the plaintiff was called 
on, and obliged to pay, by reason of the said horse not 
being able to run certain races, which the said horse 
was before and at the time of the said iivjury, engaged 
to ran. And the plaintiff claima 1,200Z. 
Plea.— Not guilty. 
The £Eu;t8 were these : — 

The plaintiff; on the 12th of July, 1862, was the 
owner of a race-horse called " Shillelagh. " The defen- 
dants were the owners of the West Midland Bailway 
and a station and station-yard upon and adjoining such 
railway at Worcester, used and kept open to the public 
by them for the reception of horses and other goods and 
chattels sent to them for conveyance upon the railway 
from Worcester to London, for reward payable to them 
in that behalf. At the station there was a siding for 
horse-boxes opposite to the entrance of the station, 
and horsesy in order to get to such horse-boxes, were 
obliged to traverse the station-yard belonging to the 
company. 

In the yard on the day in question there were a 
number of ^larp girders lying between the entrance of 
the station and the siding of the horse-boxes, and the 
only mode of access to the siding was to pass along a 
space or passage between such girders. [A plan of the 
premises formed part of the case.] 

On the llih of July, 1862, there had been a race- 
meeting at Worcester, and the plaintiff's horse 
"ShilleUigh*' ran there. On the 10th of July, a 
servant of the plaintiff's gave notice to the defendants 
that he should want a horse-box from the defendants 
for the purpose of carrying the said hone to London 
on the 12th of July. 

On the morning of the said 12th of July, 1862, the 
day on which the injury complained of took place, the 



horse "Shillelagh" was sent by the plaintiff, and 
taken by his servant to the station, to be forwarded by 
the defendants on their railway from Worcester to 
London. The horse arrived at the station at 9 '15 a. m. , 
to leave by the 9*40 a. m. train. There were at the 
station and in the station -yard other race-horses 
belonging to different owners, to be forwarded to 
London and ehMwhere by » the same train. These 
horses were being ridden in the station<yard by their 
respective grooms, and the plaintiff 'a horse^ ''ShiUe* 
lagh " was being ridden by the said servant. The 
horse-boxes intended to convey the horses were at the 
siding for horse-boxes mentioned above. 

When the horse-boxes were ready, the railway 
porters directed the grooms to take the London horses 
along the space or passage through the girders, one of 
the said porters calling out, "Make haste. London 
horses this way^" Whereupon one of the horses for 
London, called "Yiscotrnt Brignell," which was to be 
loaded first, ridden 1>y a groom- of the owner, went up 
to the space or passage first, and the plaintiff's horse 
"Shillelagh," whgee turn for loading oame second, 
followed next along the space or passage, four or five 
yards off. The ^aintiff's horse "Shillelagh" had 
gone through the girders part of the way, and was 
standing iu the space or passage just beyond the place 
where it is most narrow, while " Yisoount Brignell " 
was being loaded. " Yisoount Brignell " being loaded, 
kicked or lashed out, and caused a sudden noise. Thia 
noise frightened the plaintiff's horse. It stepped back 
suddenly against one of the iron girders which pro- 
jected, and so sustained the injury from its sharp 
edge, which resulted in the destruction of the horse 
being necessary. The said horse-box and the placing 
of the horses into them, were entirely under the con- 
trol of the defendants' servants. 

The value of the said horse was 10002. 

At the time of the accident the horse " Shillelagh" 
waa being ridden by the plaintiff's groom, and, except 
as herein stated, had not been given into the hands of 
any of the defendants* servants. The plaintiff's groom 
had not taken any ticket, nor made any declaration of 
value under the 17th & 18th Yict c. 81, s. 7, nor paid 
any money for the conveyance of the horse "Shille- 
lagh." It was proved that the custom was for the 
ticket to be obtained after the horses had been placed 
in the horse-box. 

On the trial of the cause on 13th June, 1868, at 
Westminster, before Cockbum, C.J., the jury returned 
a verdict for the plaintiff, and assessed the damages at 
10002., for the valu^ of the said horse. 

The question for this Court was the same as that in 
the Court below, viz., whether the plaintiff's right to 
recover was limited to 501. by 17 & 18 Yict. c. 81. 

The 7th section of the Act enacts that railway com- 
panies "shall be liable for the loss of, or for any 
injury done to {inter alia)^ any horses in the receiving, 
forwarding, or delivering thereof, occasioned by the 
neglect or de£ftult of such company ^or its servants, 
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notwithstanding any notice, fto., limiting snch liabi- 
lity; .... provided always, that no greater damages 
flhaU be recovered for the loss of, or for any injury 
done to, any horse beyond 601., .... unless the 
person sending or deliveiing the same to such comv 
pany shall, at the time of snch delivery, have de- 
clared it to be of a higher value, ... in which, case 
it shall be lawful for snch company to demaakl and 
receive by way of compensation for the increased risk 
and care thweby occasioned, a reasonable percentage 
upon the ezoes^ of the value, ftc., . . . . aad such 
per-oentage or increased rate of charge shall be noti- 
fied in the manner prescribed in the statute 11 Geo. 4 
ft 1 Will 4, c. «8," Ac. 

Lush, Q,C. (C. W. ITtwxi With him), for flie appellant 
(the plaintiff below). 

The defendants are not diarged ks carriert, ahd 
therefore cannot kvail themselves of the protection 
of the statute. 

The injtiry happened throng the defendants' negli- 
gence, but before they had any possession of the hdr^e 
as carriers. It was not an lijiiry *' In receiving." 

Suppose the horse had not been going, and the 
groom had only ridden tip to see the other hoihseB off ; 
— the defendants Would not h&ve been llable'as carriers. 
So, if the accident had been caused by the negligence 
of a third person. 

" In receiving '* implies poteession. 

[Montague Smith, J.— If tiie hotse hhd beeili in 
the possession of the company, they would have rc- 
ceived it, and wotdd not have been in the course of re- 
ceiving it,} 

Where is the line to be drawn f Ho# ne^o* must 
the horse be to be in the course of being received ? 
Take the case of the end of the jodmey, suppose the 
horse had been delivered to the groom, and was 
injured in leaving the station, that would not be an 
injury " in the delivering." 

HatckinB, Q^C. (H, James with hiin)» for the re- 
spondents (the defendants below), cited, 

AusUn V. The Manehegter, Sheffield, and Lincoln- 
shire Railway Company, 16 Q. 6. 600. 

The injury took place " in receiving." 

The plaintiff must go the length of contending, 
that even if the horse had been in the horse-box and 
no ticket taken, the contract would not be begun. I 
contend that the company are liable as carriers, and 
therefore within the protection of the Act, the mo- 
ment the horse comes within the control of the com- 
pany's servants. That was so horei when the company's 
servants called the horses on, or marshalled the traffic. 
Jf the horse was not in the course of being received, it 
was trespassing. 

The notices are only necessary for making the extra 
charge. The company are without such notices 
eatitled to the declaration of value, so that more care 
may be taken. 

LuOt, Q,C„ replied. 



Erle, G.J. — Our judgment must be for tbedefen* 
dants for the reasons assigned by the majority of tha 
Court below, 

JudgmmU affirmii. 



« 2'^'^aK \ Rtoihah. Smith, 
6 A£ay, 1865. Y 

Osrom— Eble, C.J. ; Blacxbubn* MeUjOb, andMov- 
TAGUS Smith, JJ. ; Chankell, B. 

Mcmdaugkter — Neglect 6/ Misttess to iupply 
Servdni with Food — IHridence. 

A. mistress is not criminally responsible far (hg deaJQi 
of her servant, although the death toae caused by the 
inmiffieiency of the food, and badness of the lodging 
provided for her by her mistress, unless the servant 
was helpless, and ivnable to take tare of herself, or 
was vnder the dominion and restraint of her mis- 
tress, so as to be unable to withdraw herself from her 
eontrol. 

The following case was Teserved by Mr. Justice 
Smith. 

The prisoner was tried before me at the Spring 
Assizes, 1860, at K6rwich, for fdonionaly killing and 
slaying Mairtha Tumet. 

The prisoner kept a lodging-house at Great Tar- 
mouth, and the decea^ was her domestic servant 

The case on the part of the prosecution was opened 
by the statement that the de(;ea8ed died in consequence 
of the fnsui^cient f6od and unwholesome lodging pro- 
vided for her by the prisoner, or of the combined effect 
of these things, and of a course of ill-treiatnront of the 
deceased by the prisoner, in beating or otherwise ill- 
using her. It was also opened that the deceased was 
a person of Weak mind, and had been brought by the 
acts and threats 6f the prisoner under her dominion 
and ccntroL 

It appeared in evidence that the deceased Martha 
Turner entered the prisoner's service in September, 
1863, remained in it until on or about the 2l9t of 
February, 1865, and died on the 27th of the same 
month. 

The deceased was the daughter of a widow, too poor 
to maintain her. She had already been in domestic 
service, but had for some time prior to her entering 
the prisoner's service been an inmate of the workhouse 
of the Blofield tTnion, and left it to go to the 
prisoner's. 

In September, 1863, when she entered the prisoner's 
service, she was twenty-three years old. She was then 
described to be " a big, strong girL" She was described 
by some of the witnesses as a person of weak mind, 
by others as of very weak mind. She appeared from 
the evidence to be of a low order of intellect. There 
was evidence that the deceased was subjected to great 
privations and ill-treatment by the prisoner. She was 
insufficiently fed and badly lodged ; ahe was beaten 
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and otherwise Ul-nsed. The prisoner also used threats 
of various kinds to intimidate her. She became thin, 
weaK, and ill in the prisoner's service, and towards the 
end of the service very thin, weak, and ill, 'and 
according to the medical witness she died from disease 
of the hiogs, produced by want of nourishment, to 
which damp and Unwholesome lodging at night might 
have conduced. 

It became a question on the evidence, whether 
towards the end of the service the deceased was 
reduced to and in such a state of' body and* mind as 
to be helpless and nnable to take care of herself, and 
was under the dominion and restraint of her mistress, 
and unable to withdraw herself from her control. I 
held that there was evidence to go to the jury An these 
points. 

When the deceased first went into the prisoner's 
service, the prisoner was living in Brandon Terrace. 
At Michaelmas, 1864, she removed to a house in 
Marine Terrace. 

There were nsaally lodgers and their servants in the 
prisoner's honse, and the deceased occasionally went 
out of doors on errands, and on other occasions^ 

The evidence of the witnesses relating to the con- 
duct of the prisoner to the deceased extends from the 
summer of 1S64, to Februaxy, 1866. 

The prisoner's counsel having objected that there 
was no evidence to go to the jury to sustain the indict- 
ment, and the case being so peculiar in Its circum- 
stances, I have thought it right to annex a copy of the 
evidence as it Was given. 

The evidence of the first two witnesses relates to 
the dying declaration of the deceased. The prisoner's 
connsel objected to the admissibility of the evidence 
of these dying statements of the deceased proved by 
Mr. Jary, on account of the manner in which they 
were taken. I received the evidence, and stated that 
the* manner of taking the statements of the deceased 
by Mr. Jary might properly be considered by the jttry 
in estimating the effect of the evidence. 

The prisoner's counsel further objected that, having 
regard t« the relation of mistress and servant which 
existed between the prisoner and the deceased, there 
was no evidence to go to the jury to support the indict- 
ment That there was no evidence that the deceased 
was helpless from bodily sickness or weakness, or that 
she was under the physical restraint of the prisoner, 
and he contended that if the deceased were under 
moral restraint or the fear of her mistress only, the 
prisoner would not be criminally responsible for the 
consequences of the neglect imputed to her. 

I drew the attention of the jury to the distinction 
between the cases of children, apprentices of tender 
years, and lunatics under the care of persons bound 
to provide for their wants, and the case of a mistress 
and a servant of full age able to take care of herself, 
and to withdraw herself from the service of her mis- 
tress, and I told them that in the latter case the 
mistress, although bound by contract to provide food 



and lodging for her servant, would not be criminally 
responsible on this indictment for the consequences 
of the mere breach of the obligation to supply proper 
food and lodging, and I left the case to the jury with 
the direction in substance that if they were satisfied 
upon the evidence that the prisoner had culpably neg- 
lected to supply proper and sufficient food and lodging 
to the deceased as her servant during a time when the 
deceased, being in the prisoner's service, was reduced 
to, and in such an- enfeebled state of body and mind 
as to be helpless, and unable to take care of herself, or 
was under the dominion and* restraint of the prisoner, 
and unable to withdraw herself from her control, and 
that her death was caused* or accelerated by such 
neglect^ the prisoner would be criminaHy responsible, 
and they might find her guilty. But if they were 
not so satisfied, to acquit the prisoner. And I told 
the jury that after the medioal evidence the acts of 
violence proved could not be considered as having 
caused the death. 

Ko objection was made by the learned counsel for 
the prisoner to my direction, but I was asked by him, 
after the verdict, to reserve for the opinion of the 
Court the objections above-mentioned. 

I bog leave to ask the opinion of the Court of 
Criminal Appeal on the following questions : — 

1st. Whether the evidence of Mr. Jary of the dying 
statements of the deceased, was admissible ? 

2nd. Whether with the evidence of the dying state- 
ments, if admissible, or without it if inadmissible, 
there was evidence to support the indictment which 
ought properly to have been left by me to the jury. 

The jury returned a verdict of guilty, and I passed 
judgment on the prisoner, but respited the execution 
^f it, and detained the prisoner in custody. 

Richard Ripp, governor of the Blofield Workhouse, 
said : A few hours after deceased came in she made a 
statement to me ; I took it down in writing. The 
following day I communicated it to Mr. Jary, the 
chairman. Mr. Jary went to the workhouse. I heard 
Mr. Jary read over the statement \ had written. Mr. 
Jary asked the girl if she knew what state she was in ? 
She said she knew she was dying. She appeared to 
understand the statement An fldteration was made 
at her instance. I believe she thought she was dying. 
She died on Monday the 27tli, at 4 p.m. 

Cross-examined : She made the statement to me at 
eight o'clock. I wrote it down between two and three 
hours after she made it The statement was read over 
to her on Saturday night between eight and nine. 

She was gradually sinking from the time she 
came in. The statement was all read to her. Some- 
thing was added in consequence of a question put 
to her. She did not mention she thought she was 
dying until she said so to Mr. Jary. 

Re-examined : I wrote the statement in the sick 
room from what she told me, and put questions to her 
as I wrote. I read it over the same night ; she made 
no observation. After Mr. Jary read it, she made no 
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obseryation, but she did make an observation when 
he had read about half-way, in answer to a question 
put by Mr. Jary. What she said was entered. 

William Jary, Chairman of the Board of Guardians : 
Saturday, 25th, I saw Martha Turner. A statement 
was put into my hands. I first spoke to her to see 
whether she was able to give a statement. I thought 
she was. I asked her whether she was aware of the 
state she was in ? She said she felt she was dying, 
and she satisfied me she thought so'. I sometimes put 
the question firom the statement in a leading way, and 
sometimes took the girFs words. I sometimes put a 
question to her, and sometimes she took as it were a 
step of her own. I put a question to her in the 
middle. It was, "Why did you not run away?" 
and she made an answer. With that exception, she 
made no alteration. She appeared to understand the 
statement. I did not read the statement in its 
entirety at once. I made observations as I went on. 
I read it in substance ; I read every word of it with 
observations. 

Cross-examined : I read it over, potting it partly in 
questions. She was not asked to make her mark. I 
tried to get as much of her own statement as I covld. 
Qhe could not make her mark, her hands were very 
bad. 

The following is the paper : — 

" I have been living at service witk Mrs. Smith (of 
Brandon Terrace, Great Yarmouth), ledging-heuse 
keeper. I have been in her service one year and six 
months. I was to have had one shilling per week for 
my services. I have only received thirteen shillings, 
one pair of boots, and two caps. My mistress gave 
me only half a slice of bread eadi ^y. I had no 
meat, pudding, or anything in the shape of food, only 
dry bread. I tried to get away, but my mistress locked 
the door. I have been sleeping in a damp cellar with 
only a coverlid to cover me, and no bed. I slept on 
the bricks. My mistress during my ilfaiess only 
visited me once a day, and that was for the purpose of 
giving me my day's bread. I got the water I had 
from a tap in the cellar, with a mug for that purpose. 
I was two weeks lying on the damp bricks, and 1 saw 
no one but my mistress. My mistress wanted me to 
work, and I could not. She has beaten me with t^ 
cane during the time I was sick in the cellar. I have 
never slept on a bed during the whole time I have 
been with my mistress in the new house, say five 
months and upwards. (Before going to the new 
house I slept on a straw bed on bricks. I made a 
bed-tick out of one of my old shawls, and filled it 
with straw, that was my bed. All I had to cover me 
was an old counterpane.) 1 have always been sub- 
jected to my mistress* ill-treatment from the time I 
first entered her service. My mistress pushed me on 
one occasion, and I fell against a piece of iron, and 
bruised my eye. She has bruised me by striking me 
with her fist on the chin and other parts of my body. 
She would never let me leave the house when I waited 



so to do. The chairwoman took me to my nnele 
William^s in Yarmouth. He would not take me in. 
He sent me to my uncle Bush's, at Freethorpe ; from 
thence I was taken in a cart to the union-house at 
Longwood. I have not had my clothes off for two 
weeks." 

Mary Chaplin : I was in the service of prisoner up 
to a week after Michaelmas. Prisoner asked Martha 
(the deceased) what she was going to say to her 
mother when she came. She said, ** I shall tell her 
I have a good mistress, aad a good house and home." 
Prisoner said, ** If you don*t, I'll give it you," hold- 
ing up her finger. I heard her say that twice. 

Elizabeth Tucker, wife of a baker : Martha used to 
come to my shop very frequently from August to about 
November last She came three or four times a- week, 
and sometimes every day. 

Charlotte Elizabeth Yallins, dressmaker : On the 
13th of February last I went to the prisoner^ and saw 
the deceased. The prisoner said the girl Was a great 
thief. She showed me a book, in which she had 
entered the things the girl had stolen. The prisoner 
said she was going to send the girl home with a note 
and that book, to tell the governor the things she had 
rtolen, and have her put to gaol for it. She said this 
in Martha Tamer's presence. The deceased seemed 
to be alanned about it. 

Cross-examined : Martha let me in and out on the 
13th of February. 

Frances Turner, the mother of the deceased : A 
month before Michaelmas last, I went with Mrs. Bush 
to the prisoner. I ^ve prisoner a month's warning. 
At Michaelmas I went to take the girl away. Prisoner 
told me the girl was old enough to arrange for herself, 
that I had no place to take her to but the Union, and 
she was fit for her service, and my daughter consented 
to stay. I thought she did not look in good health9 
but she said she was in prisoner's presence. I never 
saw her without the prisoner being present. 

Cross-examined : There was nothing to prevent my 
taking her away. I did not like to take her, because 
I was afraid I should have to go to the Union. 

Mary Ann Bush, the deceased's aunt : The mother 
and I went to the house. I told prisoner we had come 
to take the girl away, l)ecause she had kept her with- 
out food and beaten her. I gave her a month's 
warning. At the end of the month I went. I saw 
the girL I told the prisoner we were come to take 
her away. Prisoner said the girl had made an agree- 
ment to stop. 

Cross-examined : I lived half-a-mile from prisoner. 
Deceased once came to tea. 

Yarious witnesses deposed to the fact that the 
deceased went out to fetch beer, and also for other 
purposes, and that there was nothing to prevent any- 
one going from the cellar (where deceased slept) to the 
fi*ont-door of the house. 

BiUwer, Q.(7., for the prisoner. 
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The dying deckuntion of the deceased was not ad- 
missible in evidence. There are two objections—- 
fust, to the mode in which it was obtained ; and 
secondl/, to the contents. The admission in evidence 
of a dying declaistion is an anomaly. 

[Blackburn, J. — ^A dying declaration is admitted 
in evidence, much on the same principle that the 
evidence of a wife is admitted against her husband fof 
a personal ii^uiy — ^namely, that she is the only person 
who, in all probability, co^d give evidence of it] 

The law of Scotland is to admit such a declaration, 
if it prove "to have been freely given and fairly 
taken down," 

2 Hume's Com. Laws of Scotland, 407. 
We may apply the same test, and I submit that this 
declaration wa3 not freely given. The deceasiKl did 
not make the statement voluntarily— it Was extracted 
from her by a series of leading questions. 

[Mellor, J. — It is supposed that when a man 
knows that be is dying, the occasion is so solemn that 
there is no question of leading the witness.] 

You cannot put a dying declaration higher than the 
deposition of a deceased witness, and it U therefore 
liable to all the objections which might be taken to 
such a deposition. What is improper and imma^ 
teiial should be rejected. This is the rule in civil cases, 

Muiehinaon y. BefTiard, 2 Moo. & B. 1, 
and a fortiori should it be so in criminal trial& This 
statement contains a great deal which, if given in evi- 
dence by the deceased on oath as a witness^ would have 
been inadmissible. 

The next question is, whether the deceased was in 
sQch an enfeebled state of body and mind as to be 
helpless. There is no evidence of this. She was a 
girl of full age ; of a low order of intellect, yet not so 
weak-minded as to be helpless. 

At Michaelmas, 1864, her mother gave notice for 
her to quit the prisoner's service, but the girl volun- 
tarily stayed on. That is a fresh starting point, and 
no evidence of any acts previous to that date should 
have been admitted in evidence. 

[MiSLLOR, J. —Suppose the cause of death was insuf- 
ficient food for a length of time, how can you exclude 
evidence relating to the previous term, even though 
there was a break in the service ?] 

Nor was there any evidence that the deceased was 
nnder the dominion and restraint of her mistress, and 
unable to withdraw herself from her control. It was 
i^eged that though there was no positive physical 
Kstraint, yet the deceased was in such terror of her 
mistress, on account of the threats she had used towards 
her, that she dare not run away. But threats are not 
enough. 
[Eblb, C. J., referred to the case of 
BeginaT. Pitk, Car. ft M. 284.] 
The prosecntion must go the length of maintaining 
that when this girl was out of her house the threats 
were still acting as a restraint. The question of what 
amounts to duresse in civil cases is discussed in* 



Biffin V. BignaUf 31 L. J. Ex. 189 ; 
2 Coke Inst 482 ; 
1 Bract 2 1 16 c. ; 

MetaHfe for the Crown. 

BtUwer^ Q.C, in reply, cited, 
1 Pothier, Obligations, Pt 1, c. 1, Art 8, s. 25. 

Hrlr, C.X — t think that this conviction was wiong. 
The prisoner was indicted, and the unlawful act relied 
upon was neglecting to supply proper and sufficient 
food and lodging to the deceased duting a time when the 
deceased, being in the prisoner's service, was reduced 
to and in such an enfeebled state of body and mind as 
to be helpless and unable to take care of henelf, or 
was undef the dominion and restraint of the prisoner, 
and unable to withdraw herself from her cbntiol. The 
law is undisputed, that if any one having the custody 
of a person who is helpless, n^lects to supply him 
with the necessaries of life, and by that neglect 
causes or accelerates Ids death, the person guilty of 
such neglect is criminally responsible. But if a servant, 
who has the exercise of free Will, chooses to stay in a 
place where the food is insufficient and the lodging 
bad, and his death is caused by the insufficiency of tbs 
food and the badness of the lodging, the master is not 
criminally responsible. The first question, therefore, 
is. Whether there Was sufficient evidence that the 
deceased, Martha Turner, was in such an enfeebled 
state of body and mind as to be helpless and unable to 
take care of hersel£ It is clear on the evidence that 
she was not helpless in the literal meaning of the 
words, for she went on errands out of the house, acted 
as servant, and performed all the ordinary services 
required of her. She was not, therefore, unable to 
take care of herself, in the ordinary acceptation of the 
term. It Was necessary to put the other alternative : 
that she was under the dominion and restraint of her 
mistress, and unable to withdraw herself from her 
control. It is clear that she was not a prisoner, that 
she was under no positive physical restraint, for she 
left the house and went on errands. We then come 
to the last question. Was she, by threats and ill- 
treatment, deprived of the exercise of her free will ? 
There was considerable evidence of beating ; but her 
death occurred in February, 1866, and the latest 
evidence of beating was of that to which she was sub- 
jected in the summer of 1864. Now, it was after that 
date, at Michaelmas, 1864, that the deceased gave 
notice to her mistress that she was going, and subse- 
quently voluntarily continued in her service. I do 
not, therefore, think that what took place in July, 
1864, was proximately rehited to her death. I do not 
think those aots can be relied on to support this con- 
viction. The deceased could have left her mistress's 
service, and have gone to the workhouse. Her mistress 
may have threatened to inform against her for steal- 
ing if she left her service, but otherwise I can see no 
evidence that she was under the control of her 
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mistress in snch a sense as to make her mistress crimi- 
nally responsible for her neglect. One of the wit- 
nesses, who was material, was not 'called for the pro- 
secution. I quite agree with l(r. Metcalfe, that if he 
beliered she wonld have said anything, whether tme 
or false, he was right in oalng hia discretion, and not 
calling her. Bat his not doing so leaves the question 
how the deceased passed the three da^, between the 
21st and the 24th of Febroaiy, unexplained. Disease 
of the lungs may have supervened firom exposure 
during those three days. However that may be, I 
cannot say that the deceased had so lost the exercise 
of her free will, as to be under the dominion and 
restraint of her mistress, so as to make her mistress 
criminally responsible, l^ie conviction, therefore, 
oannot be gustaxncd. 

GHAirNBLL, B. — I am of the same opinion. There 
are two points in this case, reserved for our decision^ 
The first ii^ whether the dying dedaratiou of the 
deceased was receivable in avidance. PrimdfacU 9^ 
declaration not on oath is inadmissib^ in evidence ; 
but the law has in some casea allowed it to be admitted 
wh«n it relates to the cause of dfeath, and is made by 
a person who believes hUnaelf to be dying. It is a 
question for the Judge whether the dedaratiou was 
made in the anticipation of dei^th, and it is thei^ for 
the jury to say what the declaration i& I 4o not think 
that the learned Judge could have come to any other 
decision axcept that the deceased at the time that she 
made the statement^ was well aware of the condition 
in which she was. 

The next questioa involves the merits of the case. 
It appears to me that the summing up of the learned 
Judge is strictly correct. It became necessary to dis- 
tinguish whether the neglect had taken place at a 
time when the deceased, being in the prisoner's service, 
was reduced to, and in such an enfeebled state of body 
and mind, as to be helpless and unable to take care of 
herself^ or was under the dominion and restraint of 
the prisoner, and unable to withdraw herself from her 
control There was an entire absence of evidence to 
support the first alternative, and the second conse- 
quently became the material one. The question then 
was, whether there was evidence sufficient to be left 
to the jury to support their verdict on that point 
There was not that dominion and restraint which 
could have prevented the deceased from leaving the 
service of her mistress had she been disposed to do so ; 
and I cannot see that she was under any influence 
sufficient to compel her to return when die left the 
house on errands and for other purposes. I think, 
therefore, that there was not sufficient evidence for 
the jury on that pointy and that this conviction cannot 
be sustained. 

Blackbttrn, J.— I am of the same opinion. I 
quite agree with my Brother Channell in what he has 



said on the first pointy and I think that the leaned 
Judge could not have come to any other dedaion, 
except that the deceased knew of her condition when 
she made the statement On the second question it 
appears that, though aoti^ violence was used, it wu 
not the cause of death; bat there was aoffieient 
evidence that the death was caused by insaffident 
food and bad lodging. 'Rie mere contract of tba 
master to supply hia servant with proper food and 
lodging makes him civilly but not criminally lespon- 
sible for the breach. To make him criminally respon- 
sible, the neglect must be suffered by some person 
under his control who is naturally helpless, as aa 
infant or a lunatic, or one who being a prisoner ii 
dependent on him, and consequently unable to 
take care of himselt The question then is, was 
there sufficient evidence that the relation of the de- 
ceased to the prisoner was such as to render the 
deceased helpless, or waa the deceased terrified into 
such a state as to be under the dominion of her 
mistress ? If that were so, I think it wonld be suffi- 
cient But thongh there is some, I do not think 
there is sufficient, evidence to support a conviction. 
A mere aovntiila of evidence ought not in eiiminil 
cases to be left to the Jury. There is evidence that 
the deceased used to go out of the house on emnda. 
On the 18th of February she waa moving abont the 
house, and was then not helpless. On the Slat she 
was taken away by the chairwoman, Mrs. Higgins, I 
who took her first to her undo in Yarmouth and then 
to Freethorpe, from which place she was sent to the 
Union at Blofield. As Mrs. Higgins was not called 
for the prosecution, what occurred during the three 
days which elapsed between the 2l8t and 24th of 
February is left unexplained. The absence of the 
only person who knew what occurred in that interval 
is matter of comment I do not think that there was 
evidence to support the conviction. 

Mrllob, J. — I am of the same opinion. I qaite 
agree with the observations which have been made by 
my learned Brothers. I think there was some evi- 
dence, but not sufficient to support a verdict of 
guilty. 

MoNTAOTTE Smfth, J.^I reserved this case for the 
consideration of the Court I thought there was little 
evidence on the only point on which the conviction 
could be supported, namely, that the deceased was 
under the dominion and control of the prisoner. I 
thought then, and I think now, that I could not 
have withdrawn the case from the jury. The discus- 
sion here has led to a calmer and fuller consideration 
of the facts. I am, perhaps, more impreased with 
the evidence than my learned Brothers are, but I do 
not dissent from their decision. 
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COMMON LAW. 



c. p. 

6 May, 1865. 



I Lanqlet V, Headland. 



Ca. Sa — Attomej^s Lien. 

When the plaintiff heu agreed, on termtf to discharge 
&t d^/mdaTU out of euUody in execulicn, the Court loiU 
enforce the agnement by ordering his disehargs vrithout 
ngardtoths lien of this attorwgfor his costs. 

This was a role calling on the plaintiff, on notice to 
be given to the plaintiff and his attorney, to show 
cause why the defendant should not be discharged 
from custody. 

The facts were as follow : the plaintiff, a minor, a 
comet in the 11th Hussars, had entrusted the defen- 
dant with 1802., with instructions to settle some out- 
standing daims against the plaintiff, and the de- 
fendant not having settled these daims, the plain- 
tiff broaght an action against him to recover the 
1802., and got a Terdict for 1802., with costs 401. 
The defendaiit not having psid the sum recorered^ 
or the costs, was arrested on sl ea, sa. Subse- 
quently, while the defendant was still in custody 
under the ea. M., the plaintiff's father, who was 
not a party to the action, intervened^ and by his 
attoney agreed with the defendant's attorney that 
the defendant should be discharged from custody if he 
would give up a certain bill of exchange for 500/., 
and the duplicates for a ring and a pair of ear-rings, 
uid 1^ plaintiff, on the defendants giving up the 
aaid bill and duplicate^ wrote a letter addressed to his 
attorney consenting to the defendant's discharge on 
the above terms. This letter was given to the defen- 
<iant*s attorney, who gave it to the plaintiff^s attorney, 
bat he refused to order the sheriff to discharge the 
defendant from custody, and thereupon the defendant 
obtained a rule nisi, calling on the plaintiff^s attorney 
to show cause why the defendant should not be dis- 
charged from custody. This mle was dischaiged on 
the terms that the plaintiff's attorney should give up 
to the defendant the plaintiff's letter consenting to the 
defendant's disoharge, and a rule nisi was granted to the 
defeflbdoat calling on the plaintiff, on notice giwn to 
him and ku attanteg, to show cause why the defen- 
dant dunild itot be dischaiged from custody. 

Bridgs now showed cause on behalf of the plaintiff's 
attorney, the plaintiff not appearing. 

The OMvt win not enforce the agreement specifi- 
cally wbm.it sees t^t it will work ii^justioe to a third 
P«nan»bQt vifllMTe the defendant to his remedy by 
^ Mti^k <p t)w coatnot. To enforce spedfio per- 



formance of this contract would work injustice to the 
plaintiff *8 attorney, who wUl thereby lose his costs. In 
ExparU Gaines, 3 H. ft 0. 294 ; 38 L. J. Ex. 317, 
it was held that where a plaintiff, who had obtained 
judgment for his costs in collusion with the defendant, 
and in order to defeat the lien of the plaintiff's at- 
torney, gave him and the sheriff notice not to execute 
any process on pain of being treated as trespassers, a 
Judge had a power, in the exercise of the equitable 
interference of the Court, to order that the plaintiff or 
the defendant pay the attorney the costs. 

[Btles, J.^Ko doubt you would be right if the 
writ in this case were a.fL fa,, as it was in £x parte 
Gaines; but here the writ is a ea. sa. And it is 
clear from the case of 

Barker v. St, Quiniin, 12 M. & W. 441, 
that even where the plaintiff is colluding with the de- 
fendant to deprive the attorney of his costs, that, 
after a direction of the plaintiff not to execute a writ of 
00. so,, the sheriff, if he does so, becomes a trespasser.] 

Here there is no direction to the sheriff : there is 
merely an agreement between the defendant and a 
third person not a party to the suit. 

[Keating, J. — The plaintiff consents to the dis- 
chaiged by not appearing to show cause.] 

There is no authority to the sheriff from the plaintiff 
to discharge the defendant 

[Btles, J.^Jiarker v. SL QuirtUn is a direct 
authority that the Court will not keep atdefendant in 
custody to preserve the lien of the plaintiff's 
attorney.] 

In Barker v. 8t, Quintin the Court h^d no choicei 
The plaintiff had given an express direction to the 
sheriff, but in the present case there is no direction 
,to the sheriff. Will the Court refuse to exercise its 
equitable jurisdiction when it wiU work izgustice to a 
third person ? In 

Marr v. Smith, 4 B. & Aid. 469, 
although it was held that the defendant was entitled to 
be dischaiged, it was expressly on the ground that 
satisfaction was entered on the record ; so that Marr v. 
Smith is distinguishable from the present case, where 
you are asked to compel specific performance of an 
agreement which will work injustice to the plaintiff's 
attorney. 

Chltt/s Practice, 137 (11th ed.), 
was also cited. 

MeUoti in support of mle. 
The authorities in this case ore olear< In 
Marr r. Smiih, 4 B. ft Aid. 467, 
Bayley, J., says : <* It seems to me that we should gr 

I 
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a great deal too fiir if we were to hold that the 
attorney for the plaintiff, in opposition to his client's 
wishes, and after satisfaction has been entered on the 
record, may, on acconnt of his lien for costs, still 
keep a defendant in custody." See also, 

Jordan v. HmU, 3 Dowl. 666 (per Parke, B.). 
The present case is distinguishable from Ex parte 
Oaines, There is. a distinction between a writ of 
ea, sa, and a writ of fi. fa. In the latter case there 
are still fruits of the judgment. 

Byles, J.— This is a rule calling on the plaintiff to 
show cause why the defendant should not be dis- 
charged out of custody. The plaintiff does not appear, 
but the Court, on granting the rule, ordered that 
notice of the rule should be given to the plaintiff's 
attorney, lest there should be injustice done to him in 
his absence. We must take it that the plaintiff con- 
sents to this rule. I do not see how he could refuse, 
for he signed a consent to the discharge, addressed to 
his own attorney, and the defendant paid the full con- 
sideration for that discharge ; he gave up the bill of 
exchange and the duplicates for the jewellery. The 
discharge was handed. over to the defendant's attorney, 
and there can be no doubt that it was done with the 
intention to release the defendant. The defendant's 
attorney takes it to the plaintiff's attorney, and wishes 
him to order the sheriff to dischaige the defendant 
from custody. The plaintiff's attorney refuses on 
account of his lien for costs. The defendant then 
came and asked the Court to compel the plaintiff's 
attorney to destroy his own lien ; the Court refused to 
do so, but ordered that the discharge should be handed 
over to the defendant This dischaige the defendant 
handed to the sheriff, but the sheriff said, " 1 will 
dischai^ the defendant if you will get me the autho- 
rity of the Court or the plaintiff, and not otherwise.*' 
Now under these circumstances, what objection is 
there, when the defendant requires his dischai^ to its 
being granted ? Is the lien of the attorney for costs a 
sufficient objection ? I think not The plaintiff is 
entitled to what he asks for. The rule, therefore, will 
be made absolute, but on the terms that the defen- 
dant shall not bring any action against the sheriff or 
anyone else, and that the rule be without prejudice to 
any remedy which the plaintiff's attorney may have 
on the judgment to recover his costs. 

Eeatino, J. — I am of the same opinion, but for 
some time I was in doubt, owing to the argument 
raised by Mr. Bridge, as to how far the equitable 
jurisdiction of the Court ought to be put in motion on 
the state of facts in this case, but we must recollect 
that the matter has already been Ibefore the Court, 
when the Court, in full possession of the facts, ordered 
the restoration to the defendant by the plaintiff's 
attorney of the discharge, and it seems to me that the 
Court, although it did not thereby bind itself, at least 
gave its sanction to the defendant's using the docu- 
ment to obtain his discharge. We must take it that 



this document amounted to a dischaige by the plain- 
tiff. Therefore, upon the terms mentioned, the role 
must be made absolute. 

RukaiMuU. 



O. P. 

9 May, 1865. 



BiLBSE V. The London, Brighton, 
AND South Coast Railway 
Company. 



Railway — Ltvd Crossing — Dangeroiu Plcue^ 
Negligence. 

A Uhough there is no dtUy cast on a railway company 
to place persons cU level crossings to «»m foot yas- 
sengers of approaching trains, yet where foot passengers^ 
in exercising their right of lawfully crossing the railway 
at such places, incur a great degree of risk, swh as 
where the crossing is at a curve, a bridge irUereepts 
the view, and trains very frequently pass, and often at 
a rapid rcUe ; under such a eoinbinaiion of dreum- 
stances, it is evidence of negligence that the railway 
company do not employ a person to warn foot passengers 
of approaching trains. 

Declaration. •— 1st Count That defendants were 
proprietors of a railroad, which crossed a highway for 
carts and carriages on a level, yet the defendants did 
not employ any guard or proper person or persons, or 
any person whatever, to open and shut the gates next 
to the said highway, so that persons passing along the 
said highway should not be exposed to danger or 
damage by the passing of carriages and engines along 
the said railroad, nor did they take due or proper 
care of the said crossing, or for the protection of per- 
sons using the same, but therein wholly failed and 
made default, contrary to the form of the statutes in 
such case made, by means of which premises, and of 
the neglect jmd default of the defendants in that 
behalf, the plaintiff, who was then lawfully using the 
said highway where the said railroad crossed the same, 
was knocked down by an engine and carriages passing 
along the said railroad. 

2nd Count. That defendants were possessed of a 
locomotive engine and train of carriages, which were 
then under the care, government, and direction of 
certain servants of the defendants, who were then 
driving the same across a highway, nevertheless the 
defendants then, by their said servants, so carelessly, 
negligently, and improperly drove, governed, and 
directed their said engine and carriages, that by and 
through the mere carelessness, negligence, and im- 
proper conduct of the defendants, by their.said servants 
in that behalf, the said engine and carriages of the 
defendants ran against and struck the plaintiff, who 
was then lawfully in and upon the said highway, and 
knocked him down, &c. 

Plea. —Not Guilty. Issue thereon. Verdict for the 
plaintiff, with leave for defendants to move. 

The facts of the case were as follows : — 

The defendants' xailwayi near Croydon, crosses on 
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a level a carriage-road, called the Parsons Road. The 
railway at this place makes a considerable cnrre. 
There is a bridge some yards from the level crossing 
which intercepts the view of coming trains. A very 
great nunber of trains pass that point. All the 
Brighton express trains cross this road. At this 
crossiDg there are carriage gates, which are always 
kept locked, and a small swing-gate for foot-pas- 
sengers, which is alwsys open. On the 11th of July, 
1864, plaintiff crossed the railway at this cross- 
ing, and was knocked down by a train and injured. 
There was no roan to warn him of the approaching 
train. Since the accident, defendants have placed 
a man there to warn foot-passengers of the coming 
trains. 

A rtle had been obtained by the defendants, pur- 
suant to leave reserved, calling upon the plaintiff to 
show canse why the verdict should not be entered for 
the defendants, on the ground that there was no evi- 
dence of negligence. 

Parry, SerrjL, and Joyce^ now showed canse, and 
contended tlaat there was evidence of negligence. 

1st. That the company were by statute bound to 
keep the gates closed against foot-passengers using 
the highway, and to place a man at the crossing to 
f^re warning of approaching trains, 

5 & 6 Vict c. 55, 8. 9, 
which recites, 

2 & 3 Vict. c. 45, 
5 & 6 WilL 4, c. 60, 
and 

8 & 9 Vict c. 20, ss. 46, 47, 48 ; 
Favxett v. Tlie York and North-Midland BaiU 
uwy Company, 10 Q. B. 610 ; 20 L. J. Q. B. 
222; 
Marfcll V. The South Wales Railway Company, 
8 C. B. (n.s.) 525 ; 29 L. J. C. P. 315. 
2nd. If no obligation was cast on the company by 
statute, they were bound at Common Law to place a 
man at the crossing to warn foot-passengers lawfully 
using the road, and plaintiff was lawfully on the 
railway. 

[Erle, C.J. — Do you contend that it is the duty of 
a railway company to place a man at every footpatli 
which crosses their railway ?] 

No. But here it was their duty, considering the 
dangerous character of the traffic, and the position of 
the crossing itself, and the number of trains passing 
cxmtinnonsly. The company have placed a man at 
this spot since the accident. 

Tht Midland Railway Company v. Dakyns, 17 C. 
B. 126. 

Bovill, Q.C., and ffannen, in support of the rule, 
contended that no such duties were cast on the com- 
pany either by statute or at Common Law. The 8 & 
9 Vict c. 20, & 47, only refers to the duties of rail- 
way oompmies, with reference to ''horses, cattle, 
^^ tad caniagBfl." And the word ''persons" in 



the other Acts cited evidently refers to the persons 
who are driving such carts and carriages. The omis- 
sion of the word in the later statute shows that it was 
not the ' intention of the Legislature to cast such a 
duty upon the railway companies.^ 

By the Common Law the defendants had no right 
to stop foot-passengers from using the crossing ; tlicre 
was, therefore, no duty cast on them to place a man 
there to warn people. 

Eble, C.J. — I am of opinion that the rule in this case 
should be discharged. 1 do not think that railway com- 
panies are bound by statute, nor do I mean to lay down 
the rule that railway companies should place a man at 
every level crossing. But the ground upon which my 
decision in favour of the plaintiff is based, proceeds 
upon the great degree of risk incurred by persons on 
foot exercising their right of crossing the railway at 
this point. Looking at the position of this level 
crossing, the bridge intercepting the view on one side, 
the number of trains continuously passing there, and 
the speed at which many passed, I cannot say that 
there was no negligence on the part of the defendants. 
A man in full possession of all his faculties might, 
under such circumstances, through no negligence on 
his part, be knocked down and injured. Under this 
combination of circumstances I am unable to say that 
there was no negligence. 

Btles, Keating, and Montague Smith, JJ., con- 
curred. 

Rule discliarged. 



..! 



Pbbstwick r. Foley. 



C. P. 

9 Mat, 1865. 

Authority of Attorney to Compromise in tlie 
Condtict of a Cause, 

An aUornf,y was employed by the plaintiff to recover 
the price of a pianoforte. In the course of the a^ion 
the attorney cotnpromised the case by agreeing to receive 
back the pianoforte. Plaintiff repudiated the compro' 
mise, and proceeded toith the action :— 

Held, that U was within the ordinary scope of the 
implied atUhority given to an attorney who is employed 
to condtici the suit, to make such a compromise. 

Swinfen v, Swinfen, distinguished. 

The action was brought to recover the price of a 
pianoforte. Before the trial the managing clerk of 
plaintiff's attorney agreed with defendant and his 
attorney to settle tlie action on the terms that defen- 
dant should return the pianoforte and pay plaintiff's 
costs, amounting to 9^. Plaintiff repudiated the 
settlement, and insisted on being paid the price of the 
pianoforte. The action, therefore, proceeded. A 
rule had been obtained calling upon the plaintiff to 
show cause why the proceedings in the action should 
not be stayed, on the ground that plaintiff's attorney 
had settled the action. 
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PrenUce, now showed cauBe. 

Ncfdham^ in support of rule. 
The following cases were cited, 
Chovm V. Parrott, 2 N. R. 127 ; 32 L. J. C. P. 

197; 14 C. B. (K.8.)74; 
Pray v. Vowles, 28 L. J. Q. B. 232 ; 
Smnfen v. Svainfm, 18 C. B. 486 ; 1 C. B. (n. 8.) 

364 ; 27 L. J. Ch. 491 (before the Master of the 

Rolls); 
Svrinfm v. Lwd Ghdmtford, 29 L. J. Ex. 882 ; 
Bingham r. Allpmi, 1 N. & AL 898 ; 
Pmndl y. SUphms, 7 G. B. 987 ; 
Thamaa y. ffarris, 27 L. J. Ex. 858. 

Erle, C.J. — I am of opinion that this rule should 
be made absolute. The action was brought to recover 
the price of a pianoforte. And it appears from the 
affidavit, that the managing clerk of plaintiff's 
attorney agreed with the defendant to settle the 
action by the defendant returning the pianoforte, and 
paying 91. for costs. Plaintiff repudiated this com- 
promise, and contended that this settlement was made 
without hia authority. This is not a question, there- 
fore, between the attorney and his client, but between 
the client and a third perrson. I do not, however, 
limit my judgment by that alone. The plaintiff em- 
ployed his attorney to recover a debt, and gave him no 
express instructions not to compromise the action. The 
Court, therefore, have to say, whether in that employ- 
ment of him as an attorney to conduct the suit, there 
was a general authority given to him to make such a 
compromise as he has made here. It is admitted that 
the attorney has authority over the ordinary proceed- 
ings in an action. For instance, in an action of debt 
he might take less than the sum sued for ; but it is 
said that he has no authority to compromise that 
action by taking goods instead of money, which is the 
case here. To my mind there is no distinction between 
the two cases. For if the action had proceeded and 
the plaintiff had recovered judgment and issued exe- 
cution, the sheriff could have seized this pianoforte 
and sold it to satisfy the plaintiff's debt. The cases 
cited of Chouni v. ParroU {loc cU,), and Pray v. 
Votoles {loc. cU. ), are wide enough to lay down the 
rule that the attorney has a general power to compro- 
mise. The case of Svnnfen v. Smnfen (loc cU.) 
was remarkable throughout That action was 
brought to recover land, and the compromise made 
was that the plaintiff should give up all claim 
to the estate, and instead accept an annuity for life, 
and it was said that was beyond the ordinary 
scope of a counsel or attorney to make such a com- 
promise. No general doctrine can be drawn fh>m such 
a case, and this was the opinion o( the Master of the 
Rolls. 

Btles, J. — I am of the same opinion. No authority 
has been cited to show that an attorney, acting b<md 
^''' and with ordinary skill and care on behalf of his | 
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client, when entrusted with the geneial management 
of the cause, has not the power to effect such a com* 
promise as the one here effected. 

Kjutino, J. — I am of the same opinion. If the 
rule, 2iA stated by the Lord Chief Justice, were not 
established, great inconvenience and protracted litiga- 
tion would be the consequence. The attorney iu the 
present case compromised the action by taking the 
goods, which were the subject-matter of the action, 
instead of money. The case, therefore, falls within 
the most limited authority that is given to the 
attorney. I take this opportunity of saying that the 
case of Svnnfen ▼. Swinfen, as first decided in thi^ 
Court, has been very generally misunderstood. That 
case came before this Court on an application for an 
attachment for disobedience to a rule of Court embody- 
ing the terms of the compromise, and although the 
majority of the Court considered that the compro- 
mise was binding on Mrs. Swinfen, yet as one member 
was of a different opinion, the summary remedy 
of an attachment was refused. That decision cannot 
be put forward as an authority tfgainst the power 
of compromising an action given to a counsel or 
attorney. 

MoNTAOFE Smith, J.— I am of the same opinion. 
The attorney is the general agent of the client to con- 
duct the proceedings in the cause, and it is proper 
and usual, and often necessary, to effect a compro- 
mise. No compromise could be more faii'ly within 
the limits of the suit than the one that was made in 
this case. 

RitU ahsotvk. 



I Mabtik V, Gribble. 



3 May, 1865. 
Compontian Deed — Inequality hettoeen Grediion. 

A eampofition deed, under 24 & 25 VieL c 134, s. 
192, bdioeen the debtor of the JirH part, all the under- 
signed creditors, {being three-fourths in value and a 
majority in numJbeTf) of the second part, ^ieh recited 
that the debtor was willing to pay the composition ie 
all his creditors on their signing the deed: — 

Held, that the deed was invalid, and was not binding 
fq)on non-executing creditors, as the composition was 
only to be paid to those creditors who executed. 

Per PoLLOOK, C.B., that the deed was also invalid as 
against M {a non-executing creditor), as he was not 
named a party to the deed, on the authority qf Ijl ^^ 
Cockbum. 

Action on a promisaoiy note by the plaintiff (as 
payee) against the defendant (as maker), payable on 
demand. 

Plea of release by deed of compoeition, under the 
192nd section, setting forth the deed. 

« The deed was mada between tha dafendant, of the 
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first part, J. Fryer, one of the undersigned creditors, 
ftnd also all the other undersigned creditors, being a 
migoritj in number, representing three-fourths in 
Tilae of the creditors whose debts respectiyely amount 
to lOL and upwards, of the second part." 

It recited that the defendant was able and willing 
to pay each and all of his creditors, on signing the 
deed, a composition of 55. in the pound. 

2nd Beoital. That the parties of the second part 
agned, to accept the composition, on signing the deed, 
in satisfaction of their debts, and in consideration 
thereof released the defendant. Proviso, that the 
deed should not affect the right of the creditors against 
iliird parties. A schedule of creditors, not including 
the plaintiff, was appended. The plea alleged a tender 
of the composition to the plaintiff, who was a dissent- 
iox creditor. 

Demurrer, on the ground that the plea did not aver 
that the plaintiff had executed the deed, and that 
the deed is not binding on a creditor who has not 
executed it 

Joinder in demurrer. 

M. Whiie, in support of the demurrer. 
The deed is not for the benefit of all the creditors. 
Signing the deed is made a condition precedent to 
payment of the composition money. The non-assent- 
ing creditors are not named as parties to the deed, 
Fesaard y. Mugnier, 5 N. R. 307 ; 84 L. J. C. P. 

125 ; 
WalUr T. Adcock, 7 H. & N. 641 ; 
IlderUm v. Jewell, 3 N. R 516 ; 16 C. B. (N. s.) 

142 ; 38 L. J. C. P. 148 ; 
Ex parU Cockbum, 4 N. R. 1 ; 82 L. J. Bkcy. 
17. 
In IlderUm v. Jewell, the deed was held to be 
inralid, because it was held to be a deed between 
the debtor and those creditors only who oxocutod 
it In 

Pingwdll y. Edwards, 8 N. R. 642 ; 4 B. & S. 
788; 
the deed was also held inyalid, as those creditors who 
executed the deed were alone to have the composition 
money. 

Taylor, in support of the plea. 
It is only necessary that a deed should not exclude 
any creditor on the face of it This deed relates to all 
the debts of the debtor, 

Clapham y. Atkinson, 4 K. R. 879 ; 4 B. & S. 
730 ; 83 L. J. Q. B. 8 ; 84 L. J. Q. B. 49. 
[PlooTT, B., referred to 
Jlderton r. Castrique, 2 N. R. 167; 14 C. B. 

(K. 8.) 99] ; 
BidaonY. Barclay, 4 N. R. 341 ; 8 R & C. 9; 

12L.T. 256; 
(huervd T. Simpson, 8 H. & C. 895. 

if* WUki i& leply. referred to 
iWT.£sil^«K. B.43a; 2 H. & C. 84 ; 83 L. 
.47. 



Pollock, C.B. — ^The judgment in this case must be 
for the phuntifi; The case of JSx parU Cocklmm {loc. 
cU,) is clearly in point, and I can only say that, in 
my judgment, that case is conclusive ; it is the last 
decision on the point by a Court not only of co-ordi- 
nate jurisdiction, but of a Court peculiarly acquainted 
with the law of bankruptcy. I freely admit that an 
opposite conclusion might haye been • come to Uiat 
might have preyented that technical rule of law taking 
effect ; the Lord Chancellor has acted on that rule 
of law which has been iu use for centuries : ^'That 
on a deed inter partes, only those persons can sue who 
are parties to the deed." In this case the plaintiff is 
entitled to nothing except he signs the deed ; the 
statute intended all parties, whether signing the deed 
or not, to be on the same footing. 

Martin, B.— It seems to me that Mr. Taylor 
argued that the signature was to be the signature by 
the debtor. If so, all rules of grammar must be broken 
through. The deed clearly, says, that the oraditor 
is first to sign, and then he is to be paid his com- 
position money ; signing the deed is a condition pre- 
cedent to his obtaining his money. In £x. parte 
Coekhum, the Lord Chancellor says, that '* Under 
a deed of composition and release binding on the 
minority of the creditors who haye not executed or 
assented to or approved of it in writing, it is neces- 
sary that the non-assenting creditors should stand 
under the deed in the same situation, and under the 
same advantages as the creditors forming the miyority. " 
And in his second judgment on the case, he says, 
''Now, as I explained on a former occasion in my 
view of the statute, a deed to bind creditors who have 
not executed it, must be a deed which places the 
parties who haye executed, and those who have not 
executed it precisely upon the same footing in poiut 
of law.'* It is only in ordinary justice that creditors 
signing should not put themselves on a better footing 
than others who have not signed. The deed here 
says, unless you sign, you get nothing. The Court 
of Queen's Bench, and the Court of Exchequer Cham- 
ber, have come to the same conclusion as my Brother 
Pigott in the last case, that the plea is bad. 

Bbamwell, B.^Ilderlon y. Jewell, in the Court of 
Exchequer Chamber, is, in my opinion, exactly in 
point 

PiooTT, B. — I am of the same opinion : the debtor 
hardly knew if the deed was to include all the cre- 
ditors, or only those of the second part It is clear, 
howeyer, from the deed that the parties only get the 
composition on signing^ And as that is the case, 
Dingwall y. Edwards {loc. cU.)^ in the Court of 
Queen's Bench, is an express authority on that point 
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Regina v. The Daelikgton 
Local Boabd ot Health. 



Ex. Ch« 

15 May, 1865. 

ERROR FROM THE QUEEN'S BENCH. 



Coram— Eble, C.J., Pollock, C.B., Byles, Keat- 
ing, and Montague Smith, JJ., Channell and 
PmoTT, BB. 

FuMic HeaUh Act, 1848 (11 d& 12 Vtct. c 63)— 

Local Govemnumt Act, 1858 (21 cfe 22 Tict 

c 98) — Powers of Local Board — Interference 

with Water Rights — Remedy-^Mandamm for 

• C(ympensation^Action^Injun^tvon, 

By 11 ^ 12 Vid, c. 63, «. 45, ampU powers are given 
to Local Boards in making sewers, dfo. 

By 21 tb 22 Vid. c. 98, s. 73, the Board is prohi- 
Miedfrom injuriously aJfecHng any river, dx., in eases 
where any company or individuals would, if this Act 
had not been passed, hav^ been ** entitled by law to pre- 
vent or be relieved against " the ir^uriously affeetvng 
each river, dec,, without consent in writing first ob- 
tained. 

T., the lessee of a mill on the river S., enjoyed,asihe 
representative of an ordinary riparian proprietor, the 
benefit of the waters qf the 8. for his mill. TheD. Board, 
in order tofiush sewers made by them, took away from 
the S. certain water, which was thus lost to T.*s mill, 
and his mill occasionally stopped thereby. The making 
of the sewers also diverted from the S. above T.'s mill 
water which vwuld otherwise have flowed into the S., 
and so come to T.*s mill. In the absence of T.^s consent 
in writing : — 

Held {affirming the Judgment below), that cusuming 
that T. had sustained injuries by the Acts qfthe Board, 
he was, within the meaning of section 73, entitled by 
law to prevent or be relieved against such acts, which 
were unauthorised, and therefore that his remedy was 
by adion, and not by mandamus to enforce compensa- 
tion under seaion 144 ef 11 <fe 12 Vict. c. 63. 

Error brought npon a judgment of the Queen's 
Bench upon a special case in favour of the defendants. 

The case is reported below, 33 L. J. Q. B. 805. 

Mandamus to the defendants to make compensation 
to the prosecutor, Thomas Taylor, for damage by him 
sustained by reason of the '/exercise by them of the 
powers of the Public Health Act, 1848, in making 
certain drains and sewers, and thereby diminishing the 
quantity of water to which he was entitled for the 
working of a mill. 

The defendants' return denied the said damage, and 
said that if the acts alleged were done by them, it was not 
in exercise of the powers of the said Act, but contrary 
thereto, whereby a cause of action accrued to the said 
Thomas Taylor. 

Plea traversing the return, and issue thereon. 

At the trial, before Keating, J., at Durham, at the 
Spring Assizes, 1861, it was agreed that a verdict 



should be entered for the Crown, subject to a special 
case for the opinion of the Court of Queen's Bench (to 
be stated by an arbitrator), as to the rights and 
liabilities of the parties under the issues raised by the 
mandamus proceedings ; and that after judgment 
thereon the arbitrator should assess all damages, if 
any, which according to the said judgment should be 
payable by the defendants. 

The prosecutor gave notice that he claimed compen- 
sation under the following heads :— 1st, for damages 
sustained in consequence of the said Board opening 
the main sewer down the Skeme, on the 18th and 19th 
of June, 1859, for forty-six hours ; 2nd, for the water 
drawn from the Skeme and wasted by the main sewer 
being so close to the river ; 8rd, for a drain or trap- 
door being made out of the Skeme, and water allowed 
to flow out of the Skeme into the said trap-door ; 4th, 
for the said Board having drained off the rain and 
refuse water from the streets of Darlington, which had 
always run into the said Skeme, and for other 
damage. 

The case stated by the arbitrator was to the follow- 
ing effect : — 

The prosecutor was a miller, and occupier, from 
March, 1858, to March, 1861, of a mill, on the right 
bank of the Skeme, below Darlington, throu£^ which 
the stream flowed. 

As tho representative of an ordinary riparian pro- 
prietor, the prosecutor was entitled to the use of (he 
waters of the Skeme for working the mill. 

The defendants' Board was constituted, according 
to the Public Health Acts of 1848 and 1850. 

In 1850 the defendants constracted their first sewer, 
which was flushed by water admitted from the Skene 
by trap-doors. This water, however, was returned tp 
the Skeme at a poii^ higher up than the prosecutor'a 
mill, so the first sewer did the prosecutor no per* 
ceptible harm. 

In 1858 and 1859 the defendants made a second 
sewer, in continuation of the first. Tho water 
passing through the second sewer returned to the 
Skeme below the mill, and so was lost to it. 

On the 18th of June, 1859, a hole was made into 
the first sewer, to let tho water of the Skeme into that 
sewer to flush it. This hole remained open till some 
time on the 20th of June, and was then stopped up, 
on the complaint of the prosecutor. During tho time 
it was stopped, a large portion of the water of the 
Skeme was lost to the prosecutor, and the mill 
stopped (Ist head of claim). In making tho second 
sewer, certain of the water of the Skerae oozed into 
the second sewer, which was near and below the level 
of the Skeme, as well as certain springs, which would 
otherwise have percolated into the Skeme. This 
water was lost to tho prosecutor ; but this loss ceased 
when the second sewer was completed (2nd head). Since 
the constraction of the second sewer, any water which 
passes through the trap-doors into the first sewer is 
lost to the mill ; but no water passes except occa- 
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sionally and when there is fresh water in the Skeme 
(3rd head). Before the two sewers were made, the 
fforface -drainage water from the town of Darlington, 
together with the house-drainage water, was conducted 
by artificial drains into the Skeme. The defendants 
altered these drains, and made the water flow into the 
first sewer, so that it was now lost .to the prosecutor 
(4th head). 

Darlington was supplied with water firom the Tees, 
and not from the Skeme. 

The questions for the Court below, were — Ist 
Whether the prosecutor was entitled to compensation, 
as in the mandamus suggested, in respect of all or any 
of his four heads of claim ? 2nd. If entitled to com- 
pensation, but unable to prove substantial damage, 
whether he would be entitled to nominal damages ? 

Judgment below for the defendants. 

T. Jones {J, Henderson with him), for the prosecutor. 

The prosecutor is entitled, under some shape, to 
compensation. The question is, whether by action or 
mandamus ? I contend it could not be by action, 
because the acts complained of were done in exercise 
of the powers of the Public Health Act, 1848. 

That Act (11 k 12 Vict c. 63) by sections 48, 44, 
45, gives ample powers to the Local Board in making 
sewers, Ac. Those powers, however, are limited by sec- 
tion 145, which prohibits the Board from using, injur- 
ing, or interfering with (inter alia) "any watercourse, 
stream, river, dock, &c., in which the owner or occu- 
pier of any lands, mills, &c., shall or may be interested, 
without consent in writing first had and obtained." 

This section is repealed by section 63 of the Local 
Government Act, 1858 (21 & 22 Vict. c. 98), wliich 
prohibits the Board from interfering with rivers and 
watercourses in cases where public bodies or indivi- 
duals, authorised by virtno of Acts of Parliament, 
were entitled to use them, or would have been entitled 
to prevent or be relieved against such interference. 
Then section 73 of the Local Government Act pro- 
hibits the Board from injuriously affecting any river, 
&c., "in cases %ohere any company or inditnduals 
iDould, if this Act had not been passedy have been en- 
iUled by law to prevent or he reliewd against the inju- 
riously affeetiihg such river" &c., without consent in 
writing. 

This means that the Board may injuriously affect 
rivers, &c., except in cases where a Court of Equity 
would interfere by injunction. 

Now a Court of Equity would not have interfered 
here, 

Iseiiberg v. The East India House Estate Com- 
pany {Limited^ 33 L. J. Ch. 392 ; 
Adams on Equity, 217, 218 ; 
Lord Jtipon v. Hobart, 3 Myl. & K. 169 ; 
Beardmore v. Tredtoell, 31 L. J. Ch. S92 ; 
Atiomey'Oemral v. The Sheffield Gas Company, 
22 L. J. Ch. 811. 

These injuries are done in exercise of the powers of 



the Public Health Act, and are subjects for compen- 
sation under section 144. 

EeWj eontrd, was not heard. 

Erle, C.J. —The judgment of the Court below 
must be affirmed. The prosecutor of this mandamus 
moved for a mandamus to compel compensation to be 
made to him for injuries done by the defendants in 
the exercise of the powers given them by the Public 
Health and Local Government Acts. It is perfectly 
familiar law that a mandamus cannot be had, if the 
acts complained of were not authorised by the statute. 

The prosecutor states four heads of claim. 

[His Lordship read the four heads, and the sections 
of the Acts above cited.] 

The question is, was the prosecutor '* entitled by 
law to prevent or be relieved against '* this injurious 
affection ? He could have maintained an action for 
either of the two first heads of injury, and could at 
the same time have applied for an injunction. We 
take "law" to include remedies, whether equitable or 
legal. The ])rosecutor was entitled "to prevent or 
be relieved against " the injury, if he could obtain an 
injunction at Law or in Equity. It is not certain 
what rule would prevail in Equity, where questions of 
the degree of injury arise, but these acts were clearly 
not authorised by statute, since the prosecutor might 
have prevented or been relieved against them at law. 

The rest of the Court concurred. 

Judgment affirmed. 
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Regina v. Bjornsen. 



C. C. B. 

28, Jan., 29 April, 1865. 

Coram— Erle, C.J. ; Channell, B. ; Blackburn, 
Mellor, and Montague Suitu, JJj 

Murder on the High Seas — British Ship — 
Certificate of Registry — Alien Owner — 17,<C? 
18 Vict c. 104, «. 18 — Presumption^ 

The prisoner was indicted for murder 07i the high 
seas on board the ** Gustav Adolph/^ To prove that 
the ship was a Briii^ ship, the certificate of registry 
was put in^ by which it appeared that " Christopher 
A dolphus Eehder, of 1 4, London Street, City of London, 
mercJiant,** was the sole owner. It taas proved that the 
ship was sailing under the British flag. On. the other 
hand, it was admitted that Rehder teas an alien bom, 
and no evidence was offered of his having received Utters 
of denization, or liaving been naturalised, so as to 
qualify him to be the owner of a British ship under the 
ISth section, o/ 17 <fc 18 Vict. c. 104. It vxis proved 
that the captain and all the crew were foreigners, and 
the ship foreign built .— 

Held, that the certificate taken with the fact that the 
ship was under the British flag, vxls prim^ facie evidence 
that she was a British ship, but that evidence was re- 
butted by the admitted fad that Rehder, the sole owner. 
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was a foreigner; that in the face of that fact the Court 
could not presume tfuU he teds qualified to he the owner 
of a British ship in any of the wayt specified in the 
\%th section ; that the ship could not be held to be a 
British ship, and that, therefore, the Court had no 
jurisdiction to try the prisoner. 

Case. —The prisoner, Adolph Bjorasen, was indicted 
before me at the last Winter Commission for the 
county of Southampton, for the wilful murder on the 
high seas of one Heinrich Leonard Paul Scherck. 

The jury acquitted the prisoner of murder. 

They found him guilty of manslaughter. This 
verdict is to bo taken for the purposes of the present 
case to be correct, subject to the points of law herein- 
after stated, respecting the jurisdiction of the Court to 
try the prisoner for the offence. 

The offence was committed on board the barque 
" Gustav Adolph," on the 21st of June last, on the 
high seas, at a point about five days' sail from Per- 
nambuco, and about 200 miles from the nearest land. 
In opening the case to the jury, the counsel for the 
prosecution stated, that since the prosecution had been 
instituted, doubts had arisen as to whether the 
** Gustav Adolph" was a British ship, so as to give 
jurisdiction to the Court to try the prisoner for an 
offence committed on board the barque on the high 
soas, and he should place at the disposal of the 
prisoner's counsel, if desired by him, all the docu- 
ments in the possession of the prosecution for clearing 
up those doubts. The facts relating to the commission 
of the offence on board the ship having been proved, 
it was further proved that the ship in question was 
built at Kiel, in the Duchy of Holsteiu, in the spring 
of the year 1864. That she sailed from Kiel to 
I/)ndon, thence on the voyage, in the course of which 
the offence was committed. All the officers and crew 
were foreigners, the prisoner being second mate, and 
the deceased the master. The ship was sailing under 
the English flag on the 21st of June, 1864. The crew 
were told before sailiug that Mr. Rehder was sole 
owner. He was not a bom £nglishroan. 

A certified copy of the register of tlie ** Gustav 
Adolph" was put in by the counsel for the pro- 
•ecution. 

[Here follows the certificate of registry, by which it 
appeared that the ship was foreign built, having been 
built at Kiel, in the Duchy of Holstein, and that 
Christopher Adolphus Rehder, of 14, London Street, 
City of London, merchant, was the sole owner.] 

It was objected that the qualification of Mr. Rehder 
to be an owner of a British ship, according to the 18th 
section of the Merchant Shipping Act, 1854 (17 & 18 
Vict, c 104), ought to be proved. 

I admitted the certified copy as primdfaeie evidence 
that the ship " Gustav Adolph " was a British ship. 

In consequence of the opening statement of the 
counsel for the proaecution, the prisoner's counsel 
palled for cartain lettars, which were then pat in 



evidence by the prosecution at the request of the 
prisoner's counseL 

[Here follow the letters, the question laiaed oa 
which became immaterial.] 

It was admitted by the ooonael for the pioseoution, 
that Paul Ehlers was not a natural bom British sab* • 
ject, and that they had no evidence of his having 
received letters of denization, or havilig been natu* 
ralised. 

It was submitted on the part of the prisoner, that 
these letters showed a partnership in the veasel 
between Rehder and Ehlera, and that it was shown by 
the 18th, 38th, 103rd, and other sections of the Mer* 
chant Shipping Acts, that the owner of a beneficiU 
interest in a British ship must be qualified in the tame 
manner as the owner of a l^al interest ; that even 
admitting the registration of the ship in the name of 
Rehder by the proper officers to be primd fade proof 
of Rehder's qualification to be an owner of a British 
ship, it could be no evidence of £hlara' qualification, 
and therefore the letters proving Ehlera' interest in 
the ship rebutted the primd feteie evidence that she 
was a British ship. The 106th section of the Act was 
also referred to. 

I respited sentence upon the prisoner who is now in 
custody until the next Aasizea, and raaerred for the 
consideration of this Court the following questions :— 

Ist Whether I ought to have received the certified 
copy of the r^ter of the ship as primd facit evidence 
that the ship was a British ship. 

2nd. If it was rightly received as primd faeie eri* 
dence, whether the letters of the 31st of December, 
1863, and of the 13th of January, 1864, taken with 
the admission as to the status of Paul Ehlers, rebutted 
that primd fads evidence. 

8rd. Whether upon the evidence there vna sufficient 
proof that the ** Gustav Adolph " waa a Britiah ship. 
(Signed) W. F. Chakkku. 

Harrington (at the request of the Court), for the 
prisoner. 

It is clear, that if this was a British ship, the Court 
had jurisdiction to try the prisoner* 18 & 19 Vict* 
c. 91, a. 21 ; 24 & 25 Vict c. 100, s. 68. The ques- 
tion, therefore, is, whether there was proper eyidenoe 
before the Court that this ship was a Britiah ship. 

By the Merchant Shipping Act, 1864, 17 & IS 
Vict. c. 104, a 107, the certificate of the registry is 
made primdfaeie evidence of all matters contained in 
it. But by the 18th section of the same Act, it is 
provided, that no ship shall be deemed a British ship 
unless the owners are either natui^l-bom Britisii 
subjects, which is negatived by the case, or have 
received letters of denization, and have been natu- 
ralised) provided that in the last two cases they are 
also resident in Great Britain during the whole period 
of ownership. 

As the first qualification was admitted to be absent, 
it became necessary for the proseoatioii to prove die 
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existence of one of the two others. The section in 
positive tenns excludes any ship which does not fulfil 
these conditions. It is not open to a»:y persons to 
claim the protection of the law without proving their 
title to protection. The provisions of the 3rd section 
of 25 & 26 Vict. c. 63. and 17 & 18 Vict. c. 104, s. 63, 
show that it was the intention of the Legislature to 
limit the protection of the British flag to persons pro- 
perly qualified. The 106th section of 17 & 18 Vict 
c. 104, only applies where the owners are qualified, 
which IB not the case here. 

It is true that, by the 38th section, a person must 
make a declaration that he is qualified before he is 
entitled to be registered as the owner of a British 
ship, but as under the 97th section the Registrar can 
dispense with such declaration, the Court cannot 
presume that it was made. Besides, the declaration 
is made evidence by the 107th section; it is, therefore, 
unreasonable to suppose that the register is evidence 
of the declaration. The declaration should have been 
produced, which would have set out Rehder's qualifi- 
cation ; without it the Court cannot presume omnia 
riUtatt acta. 

The maxim might perhaps have applied if there had 
been no x>articular interest one way or the other, but 
in this instance there was great advantage to be derived 
from registering, for the ship was built at Kiel and 
there was war going on between Denmark and Prussia. 
The certificate is evidence only under the Act, and 
it is not required by the law of nations as expressive 
of the character of the ship, 

Re^nq v. SewtU^ 8 Q. B. 161 ; 

Lc CheminaiU v. Pearwn, 4 Taunt. 867. 
It may be contended that, independently of the 
Merchant Shipping Act, there is primAfaeU evidence 
that this was a British ship, 

The Eagle, 1 W. Rob. 236 ; 

TJU FartuiM, 1 Dod. Adm. Rep. 81. 
But what would be ample evidence against an owner 
who assumes a nationality for his own benefit cannot 
be held sufficient evidence as against third parties, 

Regina v. Serva and Others, 1 Den. 0. C. 105. 
[Blackbubk, J. — The register would not bo evi- 
dence by the law of nations against this prisoner, 
because he had no cognisance of it ; but how far 
would his embarking in the ship affect that ?] 

Under the old Acts, where the register was not 
made evidence, it was held to be no evidence as 
against third parties, 

Pirie v. Anderson, 4 Taunt 652 ; 

Flcwer v. Young, 3 Camp. 240. 
[Blaokbitrn, J. — ^Would not the mere fact of the 
owner of the ship being resident in England, though 
not a native or naturalised, give the Admiralty juris- 
diction I ] 

It would be hard on the crew that their country 
should be ambulatory at the caprice of the owner. 
Their allegiance would not be affected by an act of his 
done without their knowledge or consent. 



He also cited, 
Liverpool Borough Bank v. Turner, 29 L. J. Ch. 
827 ; affirmed on Appeal, 30 L. J. Ch. 879. 
[He also argued that the letters showed a partner- 
ship between Ehlers and Behder ; but the question 
became immaterial.] 

Prideaux (Bere with him), for the Crown. 
There was abundant evidence under the Merchant 
Shipping Act, 1854, that this was a British ship. The 
case finds that Behder was not 'a natural-bom British 
subject, but it does not negative that he was qualified 
in one of the other two ways specified by the Act. 
Even without the certificate there was sufficient prim4 
/iieis evidence ; for the ship sailed from an English 
port, under the English flag, and the owner was 
resident in England. The Admiralty have laid down 
those two tests, the residence of the owner, and the 
flag. The fact found in this case, that Rehder was 
not a natural-born British subject, cannot rebut that 
evidence. Illegality cannot be presumed, and as by 
the 38th section of 17 & 18 Vict c. 104, Rehder would 
have to make a declaration, he must be presumed to 
have made a true one, and, therefore, to be qualified. 

[Blackbxtbn, J.— Mr. Harrington referred to sec- 
tion 97 to rebut that presumption.] 

The ship would be liable to forfeiture under the 
first proviso of the 103rd section, if the British flag 
was used on her while she was owned in whole or 
part by persons not qualified. The presumption, 
therefore, is, that the owner has made the necessary 
declaration, and is qualified, 
17 & 18 Vict. c. 104, s. 42 ; 
Butler V. AllnuU, 1 St. 222 ; 
Van Omeron v. Dovrick, 2 Camp. 41 ; 
Siseone v. Dixon, 5 B. A; C. 758. 
[Blackbub^t, J. — ^The maxim, omnia preaumuniur 
Hie ease acta, would not apply to make a declara- 
tion evidence against a third person, who was a pri- 
soner.] 

It must be presumed, till the contrary is shown, that 
Rehder was qualified in one of the ways mentioned in 
the Act, 

Begina v. Hawkins, 10 East, 211 ; affinne4 in 

H. of L. 2 Dow, 124 ; 
Bodwell V. Bedge, 1 C. & P. 220 ; 
Sichel V. Lambert, 15 C. B. (n. b.) 781 ; 3 N. R 

385; 
McMahojiY. Ellis, 14 Ir. C. L. Rep. 499. 
[Blackdukn, J.— What is the definition of a British 
ship at Common Law, independently of all statutes ?] 
The Indihn Chief, 3 Rob. 12 ; 
The Matchless, 1 Hagg. Adm. 97 ; 
Tabbs V. Bendelack, 3 Bos. & P. 207 n. 
[Blackburn, J. — You contend that, as this ship 
would in time of war have had all the burden of a 
British ship, it ought to be entitled to the protection 
of our laws.] 
There would be great inconvenience and danger if 
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a ship having all the appearance of a British ship 
were not entitled to protection as such, 

The VigilaTUia, 1 C. Rob. 1 ; 

The Fartunoy 1 Dod. 81 ; 

The Eagle, 1 W. Rob. 236. 

Harrington, in reply. 

The material point seems to be, whether, inde. 
pendently of the Merchant Shipping Acts, there was 
evidence that this was a British ship ? I admit that 
if an owner assumes for his ship a particular nation- 
ality that is evidence against him ; but it is not a 
circumstance from which an English Court can assume 
jurisdiction to try a foreigner. The certi^cate shows 
that at the time it was granted Rehder was resident in 
London : but there was no evidence of his permanent 
residence there. Even supposing there had been such 
evidence, it is rebutted by the facts found, that the 
owner and crew were foreigners, and the ship foreign- 
built 

Erle, C.J. — I am of opinion that this conviction 
cannot be sustained. The question is, whether 
there was jurisdiction to try this crime in England ? 
and the point relied on by the prosecution was, that the 
ship was a British ship, carrying with it the protection 
of the British laws. It all turns on that question. I 
am clearly of opinion that there was primd facie 
evidence that she was a British ship. She sailed under 
the British flag, and Rehder, who was registered as 
solo owner, was described in the certificate as resident 
in Ijondon ; but at tlie trial Rehder was proved to be 
an alien bom. It then became a question, Whether 
the primd facie evidence that this was a British ship 
was negatived by the direct proof that the sole regis- 
tered owner was alien bom ? and whether this direct 
proof can be disposed of by the presumption that 
Rehder had violated the laws of this country by 
obtaining a certificate when he was not really qualified I 
I do not think it can be presumed that Rehder had 
received letters of denization, or had been naturalised. 
Had it been so, it could have been easily proved. 
The conviction must be quashed. 

Chanxell, B.— I am of the same opinion. Tlie 
case finds that the captain, mate, and all the crew 
were foreigners, and the crime was committed thou- 
sands of miles away from the British territory. Our 
Courts have no jurisdiction to try an offence com- 
mitted on the high seas unless the ship in which it ia 
committed is a British ship, carrying with it the pro- 
tection of the British laws, as if it w«re part of the 
British territory. I think we have no ground for 
saying that is the case here. There was primd facie 
evidence under ;the Merchant Shipping Act, that this 
was a British ship. But to rebut that the case directly 
presents the fact that Rehder was admitted to be an 
alien bora. If letters of denization or proof of natura- 
lisation had been produced, there would have been a 
fresh rebuttal. But none were produced ; and I can 



see nothing to justify us in drawing the inference that 
he was a denizen or a naturalised subject. 

So far I have considered the case in relation to the 
Merchant Shipping Act, 1854. I see no ground 
for holding that, independently of that Act, there was 
evidence that this was a British ship. The cases 
show that the fact of the owner residing in England, 
and the use of the British flag, are evidence only as 
against the owner. 

The 106th section of 17 & 18 Vict. c. 104, at first 
sight seems to raise a doubt, but that section is not 
applicable to the present case. It provides for cases 
where the owners are qualified, but some of the re- 
quisite formalities have not been complied with. This 
conviction, therefore, must bo quashed. 

Blackburk, J. — I am of the same opinion. The 
question is, whether the Court had jurisdiction to try 
a foreigner for an offence committed on the high veas. 
If the ship, on board of which the offence was com- 
mitted, was a British ship, so as to form a part of the 
British territory, the Court had jurisdiction. The 
ship was sailing under the British flag, and purported 
to be sailing as a British ship, and was registered as 
such. That is i?nmd/aae evidence. 

But the case goes on to state that Rehder was 
registered as sole owner, and was proved to be an 
alien. There is no pretence for saying that this was a 
British ship, unless it be upon the ground that 
Rehder was resident in England. But mere residence 
is not enough to make him a British subject for all 
purposes. It only makes him temporarily subject to 
the British Crown : The Indian Chief {loe, ciL). 

It is said that he might have been a denizen or a 
naturalised subject, but the jury ought not, and we 
ought not, to assume that There is no evidence of it 
as against a third person. Supposing Rehder had 
been a British subject, and it had been made out that 
a foreigner had some interest in the ship, the 106 th 
section might have given the Court jurisdiction ; but 
that section has no bearing on the present case. 

Mellok, J. — I am of the same opinion. I quite 
agree with the cases cited by Mr. Prideaux, but they 
were cited after the admission that Rehder was alien 
bom. 

Montague Smith, J.— 1 am of the same opinion. 
I think that the Court had no jurisdiction. The cer- 
tificate of registry was pri)n4 facie evidence, but that 
evidence was rebutted by the fact that Rehder was a 
foreigner. It was said, that that fact was rebutted by 
the presumption that a true declaration had been 
made. As against Rehder, that presumption might 
have applied, and ho might have been estopped from 
denying that he was the owner of a British ship, but 
it can have no application against a third person. 

C<mvic(ion quatihed. 
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Keqika v. Mullakt. 



C. O. B. 

Hat, 1865. 
Cbram— Erle, C.J. ; BiACKBURy, Mellor, and 
MoNTAOTTE Smith, JJ. ; and Channell, B. 

Perjury — Materialiti/ — County Court — 9 <S: 10 
Vict e. 95, 8. 59—19 & 20 Vict. c. 108, s. 57. 

The defendant was nted in a Ccuniy Court by the name 
rf ^^ Bernard Edward Mullany;" during the proceed- 
inffSf having been sworn, he falsely stated that his name 
was * * Edward ** onty^ amd not ' * Bernard Edward, " and 
o» this the Judge refused to amend, and struck cut the 
caaise. He was afterwards tried and convicted of perjury, 
in having falsely and eorrupUy sioom that his name weu 
'^Edward " only, and not *' Bernard Edward " .— 

fieldt that the conviction was right, as the defendant, 
during a judicial inquiry, swore to the truth of an 
answer which he knew to be false, with intention to mis- 
lead the Judge, and the Judge acted upon that answer. 

.The followinf; case was resenred by Martin, B. 

in the beginning of 1664, a penon called fiobinaon 
aoied in the Ooonty Court held at Birmingham * per- 
aon named in the proceedings "Bernard Edward 
Hnllany," fat a debt of 82. 139. ed. The suit went to 
iasoey and came on to be tried on the 2nd of February, 
1864. The plaintiff was called, and gave evidence in 
anpport of his case. The defendant was called and 
flwom in the usual way, and gave evidence, and the 
Judge came to the conclusion that the debt was due, 
and the plaintiff entitled to recover, and a discusaion 
was taking place as to the times at which instalments 
«f payment were to be made. The Judge then asked 
the defendant what was his name. He replied 
" fiiward." The pluntiff 's attorney then asked him 
was it ''Edward" only. The defendant answered 
*' Yea," and the plaintiff's attorney then asked him, 
whether it was not ''Bernard." The defendant 
answered, not "Bernard," only "Edward.** Appli- 
oation was then made for leave to amend, bat it was 
lefnaed, and the Judge struck out the cause. 

At the last Warwick Assizes the defendant was 
indicted before me for penury in answering the above 
quaations, and evidence was given which clearly 
proved that he had wUfnlly and corruptly sworn 
fialsely in the above answers, that he was christened 
"Bernard** only, and so called up to his manhood, 
when he left Ireland. No evidence was given as to 
how he came to take the name of " Edward," but he 
had told the plaintiff that his name was " Bernard 
Edward,** and that was the name inserted in the 
"Binnin^am Directory,** he being a tradesman 
there. The jury found him guilty, but at the request 
of the counsel for the prisoner, I desire the opinion of 
the Court upon the following question : 

Whether the wilful and corrupt false swearing by 
the prisoner in* giving the answers as above under the 
circumstances and at the time above stated, waa 
indictable as peijury ! 
Tou VI. 



Gibbons for the Crown. 

This conviction waa right. It is true that by the 
69th section of tlie County Court Act, 1846, 9 & 10 
Vict, c 95, it is provided that "no misnomer or 
inaccurate description of any person or place in 
any such plaint or summons shall vitiate the same 
so that the person or place be therein described so 
as to be commonly known." And the 19th and 
20th Vict. c. 108, a. 57, gives the Judge of the 
County Court power "at all times to amend all 
defects and errors in any proceeding in such Court." 
The Judge, therefore, had power to amend, but he 
did not exercise that power ; but altered his judgment 
in consequence of the false statement made by the 
prisoner. 

[BLAOKBUKif, J. — ^If a Judge considers an answer 
which is utterly immaterial as material, and acts upon 
it, can that make it so material as to support an 
assignment of perjury ? ] 

There would have been endless trouble if ex ec u t ion 
had issued in a wrong name. * 

[Blackbubk, J., referred to 

WaUcy V. MoConndl, 13 Q. B. 903.] 

Besides, the prisoner does not come under Uie pro- 
viso in the 59th section of 9 & 10 Vict c 95, for it 
does not appear that he was generally known by the 
name of ' ' Bernard Edward." The cases of 
Begina v. Gibbons, 9 C. C. C. 105 ; 
Begina v. PhUpotis, 16 Jur. 67, 
go to the point, that when a man swears to aoaeth&ng 
he knows to be false with the intention of (nisVaading 
the Court, that is sufficient to support an IndictmeBt 
for peijury. 

Erle, C.J. —The question in this case is, whether 
the perjury can be assigned and the conviction sus- 
tained. The perjury alleged is that the defendant 
swore that his name was "Edward** only, and not 
"Bernard Edward." The jury found that he made 
the statement wilfully ind corruptly, and for the pur- 
pose of deceiving the tribunal before which he was. 
The objection taken on the prisoner*8 behalf, is that 
the question to which the answer was given was imma- 
terial to the inquiry. But the defendant swore what 
was false, he swore it in the course of a judicial 
inquiry, and with the intention of misleading the 
Judge. And the statement made was material, because 
on the strength of it the County Court Judge struck 
the cause out, and virtually nonsuited the plaintiff. 
It comes, therefore, within the rule laid down in 
Begina v. PhUpotts (loc eit), and Begina v. Gibbons 
(loe, dL), where the question was fully discuaaed. 
When the question arises, whether perjury can be 
assigned on an answer to an immaterial question 
made falsely and with the intention of misleading the 
tribunal, but on which the Judge does not act, I think 
it should be discussed before the fifteen Judges. This 
conviction must be affirmed. 

Convietion affirmed, 

K 
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Iiord Chancellor. ) Siicpson v. Sottth Staf- 
20, 21 Afbil, 6 Mat, r fobsshike Watbbwosks 
1865. ' Company. 

Watenoorks Act, 1847, «. 12— ^pectoZ Act-- 
Flans and Sections — Bight to take Land, 

The 12th section of the Waienoorks Clauses Act, 
1847, enacts that au^'eet to the provisions and restrtc- 
Oons of the principal and special Acts, the undertakers 
may sink eueh wells or shafts^ and makCf maintain^ dte. , 
such reservoirs, vxUeruwrks, Ac, and other vforks, and 
erect such buildings upon the lands and streams 
authorised to he taken by them as they shall deem 
necessary for the purposes of their undertaking, and 
that they may take such toaters as they may find in 
and under or on the lands to be taken for constructing 
the works, 

A special Ad authorised a company to make the 
works thereinafter described in the line and situation, 
and on the levels and upon the lands defined by the 
plans and sections and book of reference, and to enter 
upofi, take, purchase and use such of the lands, streams 
and waters mmtioned in the plans and book of refer* 
enee as they might deem necessary for cUl or any of 
those purposes, and by a subsequent section they were 
empowered to make an aqueduct, constructed in tunnel 
or otherwise, as shown en (he plans commencing, Jbc 

On ihe plans and sections a field was eaehibited as 
passed through by a tunnel, and in the parliamentary 
notice served upon the landowner the mode in whi^ the 
field would be ejected was said to be by a tunnel: — 

Held, that the company were, not entitled to sink wells 
or erect pumps on the land, or to deal with it otherwise 
than by driving a tunnel through it, 

Semble, the 12th section of the Waterworks Clauses 
Act, 1847, applies only where the undertakers are by 
the special Ad authorised to construct waterworki^ 
•o nomine. 

Acts giving companies compulsory powers, are to be 
construed stridly. 

The plaintifiii were the owners of a field near Lich- 
field, and the defendants were a company incorporated 
hy the South Stafibrdshire Waterworks Act, 1853, by 
which, and a subsequent Act of 1857, they acquired 
certain powers to enable them to supply the a^'oining 
district with water. 

In 1868 the company wore desirous of obtaining 
farther powers, and they, therefore, in accordance 
with the standing orders of the Houses of Parliament, 
•erred the owners of the field with a notice stating 
that the property mentioned in the schedule, or some 



part thereof, would be required for the purpoees of 
their undertaking as at present laid out, or mi^t be 
required to be taken under the usual powers of devis- 
tion, and would be passed through in the maimer 
mentioned in the schedule. The notice also contomed 
an intimation that a plan and section of the under- 
taking had been deposited with the proper officer. 
The schedule was thus entitled : " Schedule referred 
to in the foregoing notice, describing the property 
therein alluded to, and the manner in which the pro- 
posed work, as delineated upon the plan and section, 
will afiect the same.** The manner was thus de- 
scribed: "By a tunnel forty-five feet below the 
surface." The plan and section showed an aquedact 
passing through the whole of the field in tnnne], 
though elsewhere it was shown as an open cuttiDg. 

The owners of the field made no opposition to the 
application to Parliament, and in 1864 the oompioy 
obtained an Act called "The South Staffordshire 
Waterworks Amendment Act, 1864.** 

The 2nd section incorporated the Lands Claiues 
Ck>nsolidation Act, 1845, and the Waterworks Cliofles 
Acts, 1847 and 1863. 

Sections 3 and 5 are as follow — 

Section 3. "The seyeral words and expressioiu to 
which by the Acts incorporated with this Act, metn- 
ings are assigned, have in this Act the same le- 
spective meanings, unless excluded by the subject or 
context.*' 

Section 5. " And whereas plans and sections showing 
the situation, lines, and levels of the reservoirs, aque- 
ducts, and works by this Act authorised, and the 
lands required for the purposes thereof, and boob 
of reference to the plans, have been deposited with the 
respective Clerks of the Peace for the county of Staf- 
ford, and for the city and county of the city of lich* 
field : therefore it shall be lawful for the company, 
subject to the provisions in this Act contained, and to 
the powers of deviation hereby given, and to the 
alteration in the Seedy Mill Reservoir hereinafter 
mentioned, and to the provisions hereinafter contained 
relating to that reservoir, to make and maintain the 
reservoirs (other than the Seedy Mill Reservoir), 
aqueducts^ and other works hereinafter described in 
the line and situation, and on the levels and upon tiie 
lands delineated on the said plans, and described in 
the said books of reference, and defined on the said 
sections, and to enter upon, take, purchase, and nse 
such of the lands, streams, and waters mentioned in 
the said plans and book of reference ai the compmy 
may deem necessary for all or any of those purposes, 
and also all or any of the mills, manufiustories, and 
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works and the lands connected therewith, delineated 
on the aaad plans, and described in the said books of 
reference, and to take such water as the company may 
nqnire for the purposes of the Acts of 1853 and 1857, 
and this Act, and the said incorporated Acts.** 

Section 7 enacts that, sabject to the provisions of 
this Act, it shall be lawful for the company to execute 
all or any of the following works shown on the said 
plana^ as the company shall from time to time deem 
expedient (that is to say), 1— A resenroir, to be 
called, &c ; 2 — An aqueduct, eonsirucUd in tunnel or 
ciharvi$e, as shown on the original plans, commenc- 
ing Ac. 

The original plans and sections referred to were 
identical with the deposited plans. 

Section 8 gave a power of vertical deviation to the 
extent of seven feet in respect of the aqueducts. 

The Waterworks Ckuses Act, 1847 (10 k 11 Vict, 
c 17), after reciting that it is expedient to comprise 
in one Act sundry provisions usually contained in 
Acts authorising the construction of waUnoorks for 
lopplying towns with water, enacts (section 1), that 
the Act shall extend only to such watenoorks as shall 
be authorised by any Act hereafter to be passed, 
which shall declare tiiat the principal Act ^lall be 
iQcorporated therewith. 

Section 2 enacts^ that the expression, ** the special 
Aet," shall mean any Act hereafter to be passed 
sathorising the construction of vxUertoorks, and with 
vhich the principal Act shall be incorporated ; and 
that the expression, ''the lands and streams," shall 
mean the lands and streams of water which shall by 
the special Act be authorised to be taken or used for 
the purposes thereof ; and that the expression, "the 
undertakers," shall mean the persons by the special 
Act authorised to construct the vxUenoorks, 

The group of sections from 6 to 16 inclusive, is 
headed thus : *' And with respect to the construction 
of Qu wUerworla be it enacted as follows. " 

Section 12 is as follows : "Subject to the provisions 
•ad restrictions in this and the special Act, and any 
Act incorporated therewith, the undertakers may exe- 
cute any of the following works for constructing the 
^caUrworka, that is to say, they may from time to 
time sink such wells or shafts, and xnake, maintain, 
alter, or discontinue such reservoirs, waterworks, 
cisterns, tanks, aqueducts, drains, cuts, sluices, pipes, 
cnlverta^ engines, and other works, and erect such 
bdldings, upon the lands and streams authorised to he 
taken hy them, as they shall think proper, for supply- 
ing the inhabitants of the town or district within 
the praerihed limits with water. They may from 
time to time divert and impound the water from the 
streams nienttoned for that purpose in the special 
Act, or the said plans or books of reference, and alter 
the eomie of any each streams, not being navigable, 
ud also tlA» such waters as may be found in and 
under « m the lands to he taken for eanstrucUng 
the ' -- 



The company's special Act of 1864, does not in terms 
authorise the eonstruction of ioatenoorks, nor is that 
word anywhere used in the enacting part 

In July, 1864, the company served the plaintifb 
with a notice to treat for the purchase of the entire 
fee simple of their field. 

The company admitted that, unless restrained by 
iigunction, they intended to appropriate the field per- 
manently, and to collect water therefrom by sinking 
wells and shafts below the aqueduct, and to erect 
permanent pumping engines thereon. They insisted 
that they were authorised by their Act of 1864, and 
the incorporated Acts to do these acts, and such other 
acts as were mentioned in the Waterworks Clauses 
Act, 1847, in, upon or under the plaintiffs* field, and 
that their rights were not limited to the construction 
of the aqueduct under the field. 

The pUdntifb prayed that the company might be 
restrained from proceeding on their notice to treat, 
and from entering upon or using the field for any 
other purpose than the construction of the aqueduct 
In the> vacation of 1864, the defendants consenting to 
abide by any order the Court might make as to their 
right to take the land, and as to the mode of ascer- 
taining the purchase-money or compensation, were 
with the plaintiffs' consent let into possession for the 
purpose of constructing their aqueduct, and they were 
restrained by an interim order from proceeding with 
their notice to treat 

In November, 1864, the plaintiffs moved that the 
iz^unction might be made perpetual, but his Honour, 
'Vioe-Chancellor Stuart, refused the motion (5 N. R. 
70). A motion by way of appeal, subsequently turned 
into a motion for a decree, was made before the Lords 
Justices, but as they differed in opinion, it was now 
at their suggestion made before the Lord Chancellor. 

Cfreene, Q.C, and R 0. Haynes, for the pkintiffs. 
1st The general language of the 12th section of the 
Waterworks Clauses Act, 1847, must be controlled by 
reference to the special Act You must first ascertain 
from the latter, whai the company may take, and then 
the former points out how it may be dealt with. Here 
the notices which preceded the application for the 
special Act^ and the plans referred to in the Act, 
indicate a tunnel-aqueduct on the plaintiffs' land. 
The company are, therefore, authorised to take such 
rights only as are necessary to enable them to make 
and maintain a tunnel, and the section of the Water- 
works Clauses Act must not be so construed as to ' 
extend their powers, 

Webb V. The Manchester and Leeds Bailtoay Com- 

pahy, 4 MyL k Cr. 116 ; 
Bver^fiM v. The Mid-Sussex Railway Company, 

1 Giff. 163 ; 3 De G. & J. 286 ; 
Flower v. Brighton and South-Coast Railway 

Company, 5 N. R. 424 ; 
The Stockton and Darlington Railway Company 
V. Brown, 9 H. of L. Ca. 246. 
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2nd. "Take" in the 12th section of the Act of 
1847, means " take by compulaoiy purchaae," as it will 
api)car from a comparison of the following sections of 
the Lands Clauses Act, 1845, ss. 6, 9, 15, 16, 18, 22, 68. 

3rd. The Act of 1864, does not authorise the con- 
struction of "waterworks," «o nomine, and the 12th 
section of the Act of 1847, does not apply. 

The AUomey-Gengrai, MaHna, Q. 01, and Speed, for 
the defendants. 

The 12th section of the Act of 1847, is to be con- 
sidered as if it were written in the special Act, and 
there is no ground for giving the words of it a less 
eztensire meaning than they naturally bear. The 
judgment of the company as to what they require for 
the purposes of their Act, is eoncluaiYe, if amyed at 
bond fide, 

Ooiher t. Midland Railway Companiy, 2 Ph. 469 ; 

5 Rail. Ca. 187 ; 
Pmehia r. The London and JBlaekwall Railway 
Company, 5 Be G. M. ft G. 851 ; see p. 861 ; 
Sadd y. McUdon, Witham, and Rraintree Railway 
Company, 6 Rail. Ca. 779. 
2nd. The deposited plans show merely the nature 
of the proposed works, but the company are not 
restricted to the modu» et forma there indicated. 
Besides the company are authorised to construct the 
aqueduct in tunnel or otherwise, 

North British Railway Company y. Tod, 12 CL k 
Fin. 722. 
3rd. The construction of the Act of 1864 cannot be 
affected by the terms of the preliminary notice given 
to the owners of the plaintiffs' field. Nor has there 
been any surprise on the landowners, as they must have 
known that the 12th section of the Waterworks 
Clauses Act would be incorporated with the special 
Act, and that it would have the effect contended for. 

Greene, Q. C , in reply. 

6 Mat, 1865. 

The Lobd Chakoellob: In legislating for public 
undertakings, and confetring compulsory powers to take 
land, Parliament has at all times manifested the utmost 
anxiety to impose upon the company or the under- 
takers the obligation of giving to the landowner the 
most precise and definite information with regard to 
the quantity of land to be taken or the manner in 
which the land is intended to be affected, and the 
enactments contained in the Acts of Parliament con- 
ferring the powers to carry an undertaking into effect 
will be generally found to embody, by reference, the 
plans, and the notice given by the plans to the land- 
owners of the intention of the company. I entirely 
concur in the rule laid down by Lord Cottenham, at an 
early time of the administration of justice with regard 
to these railway works, and other works of a similar 
description, that it was incumbent upon the company 
to prove clearly and distinctly from the Act of Par- 
liament the existence of the power, which they claimed 



a right to exBrcise ; and if there was any doubt with 
regard to the extent of the power claimed by them, 
that doiibt undoubtedly should be for the benefit of the 
landowner, and should not be solved in a manner to 
give to the company any power that was not moet 
clearly and exprenly defined in the statute, — Webh v. 
MtMeheeUr aind Leeds Railway Company (4 MyL & Cr. 
120). 

I would further remark, with reference to a point 
that was much dwelt upon in the argument, namely, 
the effect of the incorporation of the general Act into 
the special Act ; that the general Act must be looked 
at with reference to the powers oonferred upon com- 
panies of dealing with the land when acquired, but 
that it is to the special Act that you must especiaUy 
have regard for the purpose of ascertaining, what I may 
call, the contract between the landowner and the com- 
pany, and the power which the company has conferred 
upon it of taking the land of the landowner. 

With these general observations, I come, first, to 
consider what that is, which, in the plans and eectioxis 
deposited by this company with the Cleik of the 
Peace, is indicated as the manner in which the com- 
pany intend to deal with the land, and as the extant of 
the landownei^s interest intended to be taken by the 
company. Upon that point I entirely concur in the 
representation of the effect of the plans, which is con- 
tained in Mr. Hawksley*s affidavit. In the eeventh 
paragraph of his affidavit he says, and very conectly : 
' ' When it isintended to obtain the authority of Parlia- 
ment to the sinking of wells and shafts, for obtaining 
subterranean water, it is the common and general prac- 
tice to indicate on the deposited plans and sections the 
situation of such wells and shilfts, and to give notice to 
the owners and occupiers of the lands, in which they 
are intended to be situated, of such intention.*' He 
then goes on to say, that he has examined the plans 
deposited by the defendants for the purposes of tiie 
Act of 1864, and that he does not find any well or 
shaft indicated thereon ; and he then further obeerves 
that, in the case of tunnels and other eubtemnean 
works, it is the common practice of water companies 
not to take the entirety of the piece of land, or the 
surface of the land ; but merely to acquire the right 
of carrying the tunnel through the land for the pur- 
poses of the works. He then goes on to state that 
the deposited plans indicate, with reference to the 
land of the present plaintiffs, that the entirety of the 
contemplated works of the company would consist of 
a tunnel, to be driven at a certain depth, with a 
limited power of vertical deviation ; and that the 
operations of the company, as indicated by their de- 
posited plans, are limited to that work, and extend 
to nothing more. Now, that being the effect of the 
deposited plans, we next come to consider the lan- 
guage of the special Act (The South BtsffiBvdshire 
Waterworks Act Amendment Act, 1864) : tor, un- 
doubtedly, it is competent to Parliament^ although 
that is not its rule, to confer a greater right tim that 
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which la indicated by the plans. The material sec- 
tion, to which the argument was almost entirely 
directed, with the exception o£ one or two dauaes in 
the general Act of 1847— viz., the section in the Act 
of 1864, which contains the special definition of the 
power of the company with reference to the land 
of the plaintifisy is the 5tlu It first refers to the 
plana and sections deposited, as showing the situa- 
tion, lines, and levels of the intended aqueduct, and 
the lands required for the purposes thereof. The pre- 
amble or narratiTo of the section, therefore, refers you 
to the plans, for the purpose of ascertaining the land 
that was required. It then confers upon the company 
a special power, and the power is "to make and 
maintain the reservoirs, aqueducts, and other works 
hereinafter descsibed in the line and situation, and on 
the levels and upon the lands delineated on the plans, 
and defined in the sections ; '* and then there is a 
power to take, purchase, and use such of the lands 
mentioned in the plans as the company may deem 
necesaaiy *'for all or any of those purposes." The 
power given to the company is to do the defined work 
in the described land ; and the power, further, is to 
take the land, or so much of it. as they shall deem 
fueessary for that work. 

Now a great deal of argument turned upon the use 
and meaning of the word " necessary,'* and it was 
attempted, on the part of the company, to contend 
that the word '* necessary " extended so far as this— 
that they might take so much of the land as they 
should deem fteeessary, not for the particular work 
indicated, but for any collataral purpose conneeted 
with that work. I am by no means of opinion that 
such an extended construction can be given ^o the 
word. I entirely concur in the conclusion, which, 
indeed, is rendered imperative by the decision of the 
House of Lords,* that it would be entirely within the 
power and judgment of the company to determine for 
themselves the magnitude and extent of the particular 
work defined, as, for example, that work being a 
tunnel, that the tunnel shall have a diameter of six 
feet, or ten feet, or twenty feet ; but the word can- 
not be nsedfor the purpose of extending the authority 
given to the company, so as to enable them to add 
upon the land other works, in addition to the works 
defined, and thereby to augment their power of taking 
the land of the landowner, beyond that which was 
indicated in the plan, and, being indicated in the plan, 
is embodied and traos&md by reference into this 
section of the Act of Parliament. 

Kow the power which is given to the company, is to 
make " the reservoirs and aqueducts, and other works 
hereinafter described." The section of the Act to 
which those words of reference relate is the 7th sec- 
tion, which, so far as it is applicable to the land of 
the plaintifls^ contains these words : '* That it shall be 
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lawful for the company to execute all or any of the 
following works shown on the said plans, as the com* 
pany shall from time to time deem expedient." ** An 
aqueduct constructed, in tunnel or otherwise, as 
shown on the original plans," then the terminus aquo, 
and the iermmus ad quern of the aqueduct is defined 
in the section ; and, applying that to the plans, we 
find that the aqueduct here referred to, and there 
described where it passes through the land of the 
plaintiffs, passes through in tunnel only, and is 
limited entirely to the tunnel at a certain depth pass- 
ing through those lands. So far, therefore, as this 
5th section and the relative 7th section are concerned, 
there is a definite authority conferred upon the com- 
pany to make the work indicated in the plan, and 
further described as an aqueduct consisting of a tunnel, 
with this licence only, that they may make this work 
as they shall deem it necessary ;— a licence which, of 
course, must be limited to the work itself^ and which 
cannot be extended to give them power to superadd to 
these works other works, of which there is no indica- 
tion and no description. Then a good deal of argu- 
ment was used, on the part of the company, with a 
view to show that there were other words in tins 5th 
section which contained, by a species of implication, 
the right to extend tha works beyond what was indi- 
cated in the plan. It would be very difficult to find any 
words admitting of such & construction, in immediate 
connection with the words which give the company that 
precise and definite anthority which I have already 
es^lained. But the words that were relied on by the 
company for this purpose, are the concluding words of 
the 5th section, by which the company is empowered 
to take such water as it may require for the purposes 
of the Acts of 1853, 1857, of this Act, and the 
incorporated Acts. The atgument was of the 
ordinary kind^-namely that, inasmuch as this was 
a general power to take such water from the 
lands as the purposes of these Acts required, it 
contained by necessary implication the right to do 
everything tiutt should bo essential or necessary for 
the purpose of takixig the water. I cannot arrive at 
any such construction ; for the effect of it would be 
to supersede and, in truth, to annul all the directions 
that are previously contained, and convert the whole 
section into a general anthority to the company to take 
all the water that they could in any manner acquire 
throughout the whole course of the lands indicated, 
and to do whatever they might deem necessary for the 
purpose of taking that water. The laborious care 
shown by Parliament in defining positively what they 
were to do, and in laying down the bounds on.one side 
and on the other which they were not to transgress, 
would have been an idle superfluity if these latter 
words wore capable of such an interpretation. It is 
quite clear that the words have only this meaning, 
that, whilst they are authorised to make the works, 
they shall have a right to take, as incident to those 
works, and as consequential on those works, whatever 
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streams of water the works, when constnicted in the 
line indicated, might tap or bring into their tnnnel, 
or whatever water might percolate and flow by the 
natural agency of the law of graritation from any part 
of the circumjacent soil into the tonnel that was to be 
constructed. That is the natural meaning of the 
words ; that interpretation renders them consistent 
with the rest of the section, and I must adhere to 
that, and not adopt a wide and extended meaning 
that would overrule and render in point of fact 
superfluous, as I have already observed^ the rest of 
the enactment. 

The remaining arguments that were dwelt upon 
very much ))y the defendants were derived chiefly from 
the general Act of Parliament of 1847, and they were 
urged frith a good deal of ingenuity. First, it was 
contended that by the interpretation clause of the 
General Act of 1847, which is embodied in this Act of 
1864, the word "waterworks*' was defined to mean 
"the waterworks and the works connected therewith," 
and therefore it was contended that in authorising the 
company to make a reservoir, and to make an aque< 
duct, and to make a tunnel—inasmuch as the reservoir 
and aqueduct and tunnel were waterworks— the form 
of enactment carried with it the power to make other 
works connected therewith. It would be a sufficient 
answer to this to say that the particular noun "water- 
works " is not to be found in the enactment of the 5th 
section. 

But in addition the whole argument fiedls, because 
the language of the interpretation clause is not merely 
that the words "waterworks" shall mean "water- 
works and works connected therewith," but that 
they shall mean the waterworks by the special Act 
authorised to be constructed. We are again, therefore, 
remitted to the special Act for the purpose of ascer- 
taining what is thereby authorised to be constructed, 
and the answer to that question I have already en- 
deavoured to give out of that special Act. 

But this is not all, because the language of the 2nd 
section of the general Act (the interpretation clause 
being in the 3rd section) is definite that the expres- 
sion "the lands and streams" shall mean " the lands 
and streams of water which shall by the special Act 
be authorised to be taken or used," and the whole 
tenor of this general Act of Parliament may be thus 
expressed, that it refers you by anticipation to the 
special Act, for the purpose of ascertaining therein 
what is the land to be taken, and what are the works 
to be done upon the land. Referring you to that, it 
then invests the company with certain general powers, 
which may be useful or necessary for the purpose of 
carrying into efl'ect upon the land authorised to be 
taken the work which by the special Act is indefinitely 
described. 

But then there was another argument derived from 
section 12 of this general Act. The 12th section is a 
general enactment beginning thus: "Subject to the 
provisions and restrictions in this and the special Act, 



and any Act incorporated therewith, the undertaken 
may execute any of the following works for constnict- 
ing the waterworks," and then a number of coUatenl 
works are specified, and the argument, therefore, was, 
that being empowered by the special Act to constnict 
a tunnel, they are empowered by this section to add to 
the tunnel all these or any of these auxiliary works. 
I cannot, however, put an interpretation upon this 
clause, which wUl be utterly at variance with the 
restrictions that are carefiilly thrown around tiie 
powers of the company in the rest of the Act, and 1 
must take it that this general clause was intended to 
be subjected to the same restrictions, because it begins, 
" Subject to the provisions and restrictions in this and 
the special Act," and I must construe those words, 
therefore, as meaning, " subject to tlte company hav- 
ing authority by the special Act to take the lands and 
to construct certain works," and then, if they hare 
power and space and room enough in the land, which 
they are authorised to take, to afford them an area 
for these additional works, that they are empowered 
to make these collateral and auxiliary works. For that 
purpose I am referred again to the special Act, and I 
find authority to take the land for the purpose of con- 
structing a tunnel, and that the power to interfere 
with the land and to hold it permanently, ia limited 
entirely to a tunnel of such width and diameter, and 
shape, and construction as the company may deem 
necessary, but without a particle of authority to 
superadd to that any additional work, either under* 
ground or upon the surface of the land to be taken. 

Upon the whole examination of the matter, I think 
the true interpretation of the Act of Parliament is 
brought back to that which is certainly consistent 
with the general intent and the anxioujs purpose of the 
Legislature, and also with what natural justice woold 
dictate, namely, that the company shall not be per- 
mitted to commit a surprise upon the landowner by 
telling him that he will be required to part with so 
much of his land only as is necessary for a particular 
and a definite and expressed purpose, and that he 
should afterwards be told—" l^ay, but we shall now 
take the whole of your land, because we deem it/ight 
to superadd to what we have expressed something in 
addition, — something in extension of our original 
plan, but which was not indicated upon the notice 
given to you, or upon the plans and sections which 
we were bound to deposit, and did deposit, in oixier 
that you might kbow how your property would be 
affected by our undertaking." 

Having arrived at that conclusion^ upon an exami- 
nation both of the general Act and of the special Act, 
I have no personal difficulty in coming to the deter. 
mination that the plaintifis here are clearly entitled 
to the relief they seek, and that, save for the temporary 
purposes of construction, which will be of course of a 
limited duration in point of time, the company arc 
not entitled to take and hold any other portion of the 
plaintiffs* land than so much as is necessary for the 
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eoxutrnction of, and will be contained withiD, such 
ttumel, in confonnity with the plan deposited, as 
the company shall deem necessaiy for the parpoees 
of their works, aathorised by the Act of Parliament. 
I mean to express the declaration in snch a form as to 
limit the extent of ownership by the company, bat at 
the same time to let that ownership extend to the 
measure in point of size, diameter, and shape of the 
tunnel which the company shall deem necessary ; bat 
uUra that tnnnel I mean to define that nothing can 
be reqoired to be yielded np by the landowner to the 
company, or retained and taken permanently by the 
company. ^^_ 

A discossion then took place as to the form of the 
Older. It was eventoaUy agreed that the parties 
should endearonr to settle the minntes between them- 
selrea, and that the caose should be pat in the paper 
again, if they were nnable to do so. 



Lord Chanoellor. ) Aushk v. Austin. 
25, 27 Mat, 1865. i JU Austin. 

Infant — Guardiaiu — Religiou$ Education — 
Fractice, 

The Court, cu a general rule, uriU assume, in the 
oXxewe of any express wish to (he contrary, that afaJther 
desires his children to he brought up in his own reli- 
giouB faith, and, when filling his place after his 
death, wiU direct the education of his infant children 
aceordingly. 

When the Mid is very yowtg, directions will not be 
given as to Us religious education; but its physical 
VKU-heing wUl he principally considered, 

A Bffman Catholic died, leaving a daughter, who had 
heen baptised into the Roman Catholic Church, Bis 
vndow, who was a Protestant, was married again to 
a Protestant. The child was nearly three years old, and 
in delicate health.— 

Held, (hat the child, at such an age, ought not to he 
rmofoedfrom the care of her mother, and that, there- 
Me, the mother, with her second htisband and a Pro- 
testant relative, ought to he appointed guardians of the 
Md, untiU she was seven years old: 

Held also^ that no directions as to the religious educa- 
tion of the child ought to be given at the present age of 
the dUld, but the gttardians were ordered to apply 
rtspeeting it when the child was seven years old : 

Held also, that the appointment of Protestant 
guardians, in such a case, being contrary to the general 
rule of the Court, a declaration ought to be inserted in 
the order, (hat the child ought to be brought up in the 
Soman CaOwiic faith, 

Reg^ V. darke (Case of Alicia Race), 7 £. & B. 
201, netfiOowed. 

0» 4» eiffomned summons to appoint guardians of 
^infmi^Qtidtohave a scheme for its education, the 
^^wi fl j ^mi hgivedireetions as to its education, but 



made a declaration that the infant ought to be brought 
up in the Poman Catholic faith. 

This was a motion, by way of appeal from an order 
of the Master of the Bolls, made on two adjourned 
sommonses, of which the object was to appoint a pa- 
ternal undo, who was a Roman Catholic, guardian to 
the infant, which application was opposed by the 
mother, a Protestant, and who had married a second 
time, her present husband being a Protestant. The 
Master of the RoUs held that the Court would not 
deprive an infant of tender years of the care of its 
mother, unless there were vety strong groimds for 
supposing that the custody of its mother would be 
antagonistic to the welfare of the infSuit And his 
Honour appointed the mother, and husband of the in> 
fant's maternal aunt, co-guardians, and resenred fur- 
ther consideration as to the infant's course of educa- 
tion, until she was of nuiturer years. The facts are 
fully stated in the report of the case in the Court 
below, 5 H. R 231 ; and see noU thereto. 

The Attomey-Oeneral, Baggallay, Q.C, and Betg-' 
shawe, for the appeUant, the paternal uncle of the 
infant, contended that the cases established two prin- 
ciples, 

1st. A child should be educated in the religious 
faith which its father desired, and in the absence of 
any expression of desire, in the faith of its father, 
which the Court would presume him to have wished, 

Talbot V. £arl of Shrewsbury, i MyL k Cr. 672, 
686; 

In Pe A. P, North, 11 Jur. 7, 9 ; 

Peffunt, 2 Con. ft Law. 873, 376 ; 

Davis y. Davis, 10 W. R. 245 ; 

Pe Byng, M. R. 1859, (unreported). 
2nd. Where the guardians of a child hod allowed 
it to be educated in a different religious faith from 
its father, the Court would not alter what had been 
done, though done wrongly, 

Witty y. MarehaU, 1 Y. ft C. C. C. 68 ; 

Stourton y. Stourton, 8 De 6. M ft G. 760. 
In the present case, as the father was a Roman 
Catholic, the child onght clearly to be brought up in 
that fiuth. This would best be obtained by appoint- 
ing a Roman Catholic relation of the father as guar- 
dian. It was not desired to remoye the child from her 
mother, but if she was left with her there should be 
some directions as to the religious education of the 
child, or some control by a Roman Catholic co- 
guardian, so as to preyent such a disregard to the 
father's wishes as would bring the case within the 
second of the above principles. Besides, the mothei* 
had married again. 

The Lobd Chancsllob said that he was not dis- 
posed to associate with the mother any person of 
different religious persuasions from her, for that would 
not be to the benefit of the child ; but he would asso- 
ciate her husband with her, if not objected to, so as to 
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give the Court more complete control over her ; but 
he thought it was due to the father of the child and 
the principles of the Court, to preface his order with a 
declaration that it was the duty of the Court to bring 
up the child in the faith of its father. 

Selun/n, Q.C., Sir II, Cairns, Q.C., and E. E. Kay, 
for the mother, contended that it would be irregular 
on a summons to make such a declaration as his Lord- 
ship proposed ; that such a decbtiation was premature, 
and it was contrary to the practice of the Court 
to make declarations in advance, and respecting a 
future state of things. Such a declaration was 
nnnecessaiy, as it was the ordinary rule of the Court 
that a child should be educated in the faith of its 
father, and it was not expedient to fetter the direction 
of the Court when the question of education should 
oome before it hereafter. 

The Lord Chancellor, without hearing a reply, 
said : The law of this country empowered a 
father to appoint guardians for his infant children, 
and either directly, or through the guardian he ap- 
pointed, to determine the character of the religious 
education of his children. When the father was 
dead the Court assumed the parental duty, and was 
bound to fulfil it in the manner in which it assumed 
the father, if alive, would have discharged it. Con- 
sequently when there was clear proof of the religious 
penuasion of the father—it being Christian— the duty 
of the Court was to see that a child should be brought 
up in the way in which the father would have chosen, 
if alive. ^ In the present case, as the infant was of 
tender years, it was idle to draw up a soheme for her 
religious instruction, and, at such an age as she was, 
the physical well-being of the child was what was 
most to be cared for, and by every law of nature 
that was best cared for and secured by the superin- 
tendence and natural affection of a mother. For this 
reason he did not entertain a thought of giving any 
directions now as to the religious education of the 
infant. The physical well-being of the child demanded 
that she should be left under the care of her Protestant 
mother, and of the other persons who, in order that 
the Court might have complete seenrity^as to the 
oontrol and management of the in&nt, were associatsd 
with the mother. He should aasodate with the mother 
in the guardianship persons who had the same feel- 
ings and opinions as she had, so as to prevent any 
interference during the tender yean of the child, which 
would cause discord, and instead of being beneficial, 
interfere greatly with the child's wollare. 

But as he departed from the ordinary mle of the 
Court during the tender years of the ohild, so as to 
secure what seemed essential to her, he should 
insert a declaration of the reasons for such a depar- 
ture from the general rule, so as to vindicate the 
rule, and prevent it being departed from, when the 
child should attain an age at which she would be 
capable of receiving religious instruction. He did 



not by doing this make an order as to a future state 
of things, but as to a present state of things. While 
handing over the child to Protestftut gaaidians ho 
stated his reasons for so doing, so as to prevent the 
present directions from being perverted hereafter into 
an argument that the child was not to be brought 
up in the Boman Catholic faith. A'declaration of 
this kind was dictated by the form of the order, and 
was not a declaration relating to the future, or dictated 
by future circumstances, but was required in oidet 
that the nUio decidendi might be clear, and might 
not be perverted into a subject of ungrounded conten- 
tion hereafter. The Court would, therefore, dedaie— 
that the father was a member of the Roman Catholic 
Church, at the time of his marriage with Mrs. Austin, 
and at the time of the birth, and the baptisni of 
the child; that the child was baptised into the Roman 
Catholic Church ; and that the father continued a 
member of that Church down to the time of his death; 
that, having regard to these circumstances, the child 
ought, when capable of receiving religions iustmction, 
to be brought up as a Roman Catholic, but that, 
in the meantime, having regard to the health of the 
child, she was to remain under the care of her mother, 
and of those persons who were associated with the 
mother, so as to secure the control of the Court over 
the condition of the child. 

Until the child was seven years old he should 
appoint the mother and her husband, and the husband 
of the child^s maternal aunt (who, having been ap- 
pointed by the Master of the Rolls, should not be 
removed lest his appointment should be considered 
to have been improper) to act as guardians of the 
child, and when she attained the age of seven yeais, 
application must be made to the Court as to the 
religious education and instruction of the child; 
with liberty for any person to apply in the mean- 
time. His Lordship suggested that as the in&nf s 
estate was small, the costs of appeal of all parties 
should be paid by the appellant, and by the consent 
of the appellant it was so ordered. 



IiOirda Justioee, 

26 Mat, 1865. 



Be Tms Adbcphi Hotil 

OOMPANT. 

Best's Case. 



Campari — Winding Up — ContrHnUortf^Mloi' 
ment of Sbarei, 

B paid ike deposit upon and applied for twod)} 
shares in a company, and agreed to accept the same or 
any less number which might be allotted to hirn, 7»* 
secretary of the company sent a receipt for the deposii, 
and the company retained and applied it : — 

Held, in Vie absence of a fonnal ctOotment, that B 
was not a contributory in respect of th» twenty shares. 

This was an appeal from on order of the Master of 
the Rolls, by which Mr. Best was placed on the list of 
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contribatoriee on the winding up of the Adelphi Hotel 
Company (limited) for twenty shares, on which he 
had paid a depoeit, bat hod reeeiyed no formal allot* 
ment The Master of the Rolls held, that notwith- 
standing there mm no formal allotment of the shaies 
in the company, Mr. Best was properly placed on the 
list of contribntories for twenty sharea See the report 
of the case in the Comrt below, ante, 6 N. R« 16. 

DanUl^ Q.C., and EldtrUm, for the appeal, now 
contended that there had never been an agreement to 
take the shares in question, as no allotment had been 
made, 

BloxarrCs Case, 4 N. R. 7, 416. 

A case might be supposed of application being made 
for double the number of shares which a company was 
authorised to raise. It would be absurd to say, that 
all the applicants could be fixed as conttibutories. 

BaggaUay, Q.(7., and Fry, for the official liquidator, 
referred to the genenl principles laid down in 

CooJenty's Case, 26 Bear. 6 ; 3 De Q. & J. 170. 

They oontfinded that the oontract to take the shares 
was constituted by the application of Mi. Best and the 
acceptance by the company. Acceptance might be 
either formal or by acta In the present case, the 
reception by the company of the deposit of ten shillings 
per share, the retention of the deposit unclaimed by 
Mr. Best^ and the use of it by the company for their 
own purpose^ were acts of acceptance which com* 
pleted the contract 

The company could not ezeroise their pover of 
rejecting an application for shares after such acts of 
acceptanoa. 

The fact that the directors might posnbly bind 
tfaemselTes to allot more shares than they were autho- 
rised to do, could not vitiate a oontract, when that was 
not the case. 

Knioht Bbitce, L.J., said : Whether the law of the 
Court as it at present stood, or was understood or 
administered on the subject in question, was or wa9 
not in a strange and inconvenient state, it must at 
all events be conceded, that to make the appellant 
liable, there must have been, on the part of the direc- 
tors, either an acceptance of his offer, or an allotment 
or appropriatiou of shares to him which he would be 
bound to accept The mere circumstance of retention 
of money by the directors, and the communication 
involved in the receipt for the deposit sent by the 
banker's clerk did not amount to acceptance, appro- 
priation, or allotment If the act of silent retention 
of the deposit money, and the fact of the signed receipt 
being sent were insufficient, there was no evidence of 
agreement, allotment, acceptance, or appropriation. 
Failing one of these three or four things, whichever 
they were, Mr. Best was not liable, and ho was en- 
titled to be dismissed from the Hst of contribntories. 

TnsNSR, L. J., said : In all cases reported on the 
subject of the present appeal, then had been an 



allotment of shares, and the question was, whether 
there had also been a contract by the allottee to take 
the shares. In the present case, the appellant had 
authorised the directors to insert his name on the 
register for the number of shares which they might 
allot to him ; and he agreed to accept twenty shaves if 
twenty were allotted to him, and' less if less. It had 
been contended for the official liquidator, that allot- 
ment was not a term which necessarily implied an 
allotment by the directors, but that appropriation was 
sufficient That depended on all the circumstances of 
each case. Allotment was a word perfectly well' un- 
derstood, and his Lordship could not doubt, looking 
to the terms of the application, that the term "allot,*' 
as used in it, had the technical meaning ordinarily 
attached to the word. Therefore, whether he looked 
to the terms of the application, or to the so-called 
allotment, he thought that there was no complete 
contract, and that the appellant should be struck off. 
The costs of the appeal and in the Court below to be 
paid out of the estate. 



ZiOrds Jtuitioe8. 

AND 

Mfttftav Of the Bella. 
30 May, 1865. 



Etrb r. Bbeit. 



Practice — Revivor — Devisees of Sole Plaintiff. 

The stile plaintiff in a suit to rectify deeds as to real 
estates, part of which Tie claimed as ottmer, and on ^ 
remainder of which Tie held a mortgage, died after 
replication and before decree, Tiaoing in effect devised 
the real estate of wTUch Tie was owner to A in fee, and 
that of which Tie was mortgagee to A and B in fee, and 
having appointed A and B Tiis executors : — 

Held, that A and B, aa such executors and devieees, 
were enJtitied to an order of revivor and supplement, 
under 15 Jk 16 VicL c, 86, s. 52. 

The Registrar having objected to draw up the order 
of revivor and supplement for the densees, as directed 
by the Master of the Rolls, see aiUe, 6 N. R. 57, on the 
ground that the attention of the Master of the Rolls 
had not been called to the case of 

Laurie v. Crush, 1 N. R. 255 ; 82 Beav. 117, 

Roberts again mentioned the matter to the Court, 
and 

T^E Masteb of the Rolls said : He thought 
his former order had been made improvidently, as 
tibe cases were conflicting, and he had on that ground 
refused a similar order in Laurie v. Crush (loe, cit.) ; 
he intimated that it would be desirable that the 
practice should be settled by an application to the 
appeal Court. 

Boberts accordingly mentioned the case to the Lords 
Justices, and referred to 

Jackson v. Ward, 1 Giffl 30 ; 
Lotoe V. WatMon, 1 Sm. & G. 123 ; 
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Hall Y, Clivc, 20 Beav. 575 ; 
MorriU v. WaiUm, 2 W. R. 644, 
as opposed to 

WUliams v. Williams, 9 W. R. 296 ; 
Dendy v. JDendy, 5 W. R 221 ; 
Qreenhalgh v. Rumney, 5 N. R. 463 ; 
Zaurif v. Crush, loc. cU. 

The Lords Justices said : On reading the Act 
of Parliament, the question seemed to be, whether 
a liberal or restricted construction should be given to 
the words of the section, and they were of opinion 
that an enlarged construction was desirable, and 
directed the order to be made. 



Master Of the Bolls. | colliee v, McBEiiN. 
1, 2, 26 May, 1865. ) 

Will, Construction — Estate of Trustees — 
Recovery — Contingent Eemainder. 

A testator y ht^ore the Wills Act, devised real estate 
to A and B, their heirs and assigns, and to the sur- 
vivor of them, and his heirs, upon trust that they, the 
said A and B and their heirs, and the survivor of them, 
and his heirs, should stand seised, during (he life of 
W C, and until the testator*s debts and interest 
(hereon^ and certain legacies, should he paid, upon 
trust to let, and apply the rents in satisfying the 
debts and interest, and the legacies, and then to pay 
the rents to W C during his life. And after the 
decease of the said W C, and the payment of the debts 
and interest, and the legacies, and the trustees* expenses, 
the testator devised (he property to the heirs of the body 
ofWC, with remainder to his own right heirs: — 

Semble, the trustees took a fee, continuing during the 
life of W 0, and further, until the debts, dbc, were paid. 

A and B conveyed the legal estate to W for his 
life, 'and W C afterwards suffered a recovery : — 

Semble, the recovery did not, cU Law, bar his issue 
or the right heirs of the testator : 

Semble, farther, if it did, the conveyance qf the legal 
estate was a breach of trust, against which Equity 
would relieve. 

James Collier, by his will, dated the 28rd of May, 
1827, gave and deyised a messuage and hxm, in the 
parish of Leigh, and the residue of his personal 
estate, to Joseph Collier (hereinafter called Joseph 
Collier the elder) and Hannah Collier, their heirs and 
assigns, and to the survivor of them, and his or her 
heirs, upon the trusts thereinafter declared^ viz., as 
to the personal estate, upon the trusts therein men- 
tioned; and as to the real estate, upon the trusts 
declared by the following words : 

''As to, for, and concerning all my above-mentioned 
real estate, upon trust that they, the said Joseph 
Collier and Hannah Collier, and their heirs, and the 
sozvivor of them, and his or her heirs, shall stand 



seised of the same for and during the term of tho 
natural life of my brother, William Collier, and also 
until the whole of my just debts, and all interest due, 
or to grow due, thereon, together with the following 
legacies, be fully paid off and discharged to, for, and 
upon the several uses, &c, hereinafter mentioned 
(that is to say), upon trust to set and let the same* 
and to pay and apply the rents, issues, and yearly 
profits thereof, and the value of whatever timber may 
be considered at its best growth, from time to time, 
in further discharge of my just debts, and of all 
interest due or to grow due thereon, until the same 
shall be fully paid off and satisfied ; and upon farther 
trust to pay and apply the rents, issues, and yearly 
profits thereof, from time to time, in discharge oi; 
and until, the whole of the three following legacies, 
which I hereby give and bequeath, be fully paid and 
discharged — (that is to say), to Iny said sister, Hannah 
Collier, the sum of 501. ; to my niece, Mary Ann, the 
daughter of my said brother, Joseph Collier, the sum 
of 501 ; and to my niece, Sarah Stubbs, the sum of 
601 ; and from thenceforth, upon further trust, to pay 
over, from time to time, the rents, issues, and yearly 
profits of the said premises unto my said brother, 
William Collier, or his assigns, for lus use and benefit 
for and during the term of his natural life ; and from 
and immediately after the decease of my said brother, 
William Collier, and the payment of all my said just 
debts as aforesaid, and also the legacies abovs men- 
tioned, together with all expenses which my said 
trustees, or any or either of them, may«be at, or put 
unto, in the execution of this my will, 1 do hereby 
give and devise my said real estate unto the heirs of 
the body of my said brother, William Collier, lawfully 
to be begotten, and for default of such issue, then 1 
give and devise the same unto the right }ieix8 of m^ 
the said James Collier, for ever." 

The testator appointed the said Joseph Collier and 
Hannah (>>llier executors. 

By an indenture, dated the 5th of June, 1830, 
grounded on a lease for a year, the trustees released 
and conveyed the messui^e and farm to the use of 
WUliam Collier and his assigns for life. 

By an indenture, dated the 24th of June, 18S0, 
grounded on a lease for a year, William Collier and 
Sarsh his wife released and conveyed the said mes- 
suage and £snn to Thomas White and his heirs, as 
tenant to the prceeipe, and in order to suffer a recovery. 
And it was declared that such recovery should enure 
to the common dower uses in favour of William 
Collier. And afterwards, in Trinity Term, 1880, a 
recovery was suffered in which the vouchees were 
William Collier and Sarah his wife, and the common 
vouchee. 

Alexander McBean, the defendant, contracted to 
purchase the premises from William Collier, and on 
the former refusing to complete, a biU for specific 
performance was filed by ths latter, and at the hearing 
the usual refisreuce as to title was made. 
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The Gkief Clerk by his certificate sabmitted to the 
Court the points aigaed by counsel 

Sdwjfs Q-0., and /arm, for the phiintifil 
Ist The trostees of James Collier's will took the 
fee» and the limitations in favour of William Collier 
snd the heirs of las body, were both equitable, and, 
therefore, by the rule in ShUUifg Com, William 
Collier took an equitable estate tail, which the re- 
eorery enlarged into an equitable fee, 
Poad Y. WatKm, 6 El. & Bl. 606 ; 
Lord 8aye and SeU t. Lady Jones^ 8 Yin. Abr. 

262 ; 8 Bro. P. C. 113 (2nd ed.) ; 
Peame*s Cont Rem. p. 54, Butler's note (10th ed. 

by Smith); 
Doe d. White y. Simpson, 5 East, 162 ; 
Doe d. T<mikyns y. Willan, 2 B. & Aid. 84. 
2nd. If the trustees took a determinable fee, yet, 
by the release of June, 1830, a legal life estate was 
Tested in the plaintiff, and the subsequent recovery 
gave him a tortious fee, which, by the lapse of time, 
hu now become indefeasible, 

Bagshawe y. Spencer, Feame's Cont. BenL p. 121 
(10th ed., by Smith). 

CoU^ Q,C,9 and Inee, for the defendant. 
1st The trustees did not take the entire fee, 

Ward y. Burbwry, 18 Beav. 190 ; 

Doe d. Cadoffan y. Btoart, 7 Ad. As £. 636 ; 

Doe d. Kimber v. Cafe, 7 Exch. 683 ; 

Aekland y. LuOty, Ad. & K 879 ; 

SUoegier y. WiUon, 2 T. R. 444 ; 

Ghner y. ManckUm, 3 Bing. 13 ; 

Hoardaon y. WUliamaor^ 1 Keen, 33 ; 

Doe d. Barthrop, 5 Taunt 382 ; 
and, therefore, the rule iu Shelley's Case did not 
operate, 

Coape y. Arnold, 4 De 0. M. & G. 574 ; 

Fearne*8 Cont Rem. 71 (10th ed. by Smith). 
2nd. The recovery of 1830 has not enlarged William 
Collier^B estate into an indefeasible fee. For, 

(a). If it gave William Collier a tortious fee, the heir- 
at-law can now enter for the forfeiture, since, under 
3 & 4 WiS. 4, c 27, s. 4, time does not begin to run 
against him till the death of the tenant for life, 

Dos.y. Gatacre, 5 Bing. K. C. 509 ; 

Co. lit 362 a. 
{h). If it has at law converted the estate into a fee, 
the conveyance of the life estate by the trustees was a 
breach of trust, and the limitations are in equity still 
snbsistiD|a^ 

Mmuea y. Mansell, 2 P. W. 678 ; 

Bernard Y. Large, 1 Bro. C. C. 534 ; 

Blser. OOom, 1 P. W. 387. 

Sehyn, Q.C,, in reply, commented upon Doe d. 
Codtgtmr, Swart (loc, cit.), and cited, 
aj«ilL276. 
Aato^ft» recovery, he cited, 

r T* Brydges, 3 Yes. liO. 



26 Hat, 1865. 

The Master or the Rolls said : The queftion 
was, whether under the recovery the vendor had 
acquired an indefeasible estate in fee simple! Now 
the devise to the trustees was to them and their 
heirs upon trust that they, their heirs, &&, should 
stand seised during the life of 'William Collier, and 
also until the testator's debts and certain legacies 
should be paid. His Honour thought that, although 
by these words an estate in fee was vested in the 
trustees, yet that it was determinable on payment of 
the debts and legacies, and on the decease of William 
Ck>llier« These were the sole purposes for which the 
estate was vested in the trustees, and when these 
purposes were fulfilled the estate ceased. This view 
was borne out by the cases of Doe d. Cadogan y. 
Bwart {Ice. cit,). Doe d. Kimber v. Cafe {loe, eit.), and 
the other cases cited in argument 

From this it followed that the estate limited to 
the heirs of the body of William Collier was a legal 
estate, which, as appeared from the case of Lord 
Saye ajid Sele v. Lady Jones (loc. eit,), and others 
cited by Mr. Feame (Cont Rem., 10th ed. by 
Smith, p. 71), could not coalesce with the equitable 
life estate of the ancestor. Unless, therefore, the con- 
veyance of the 5 th of June, 1830, enabled William 
CoUier to suffer a valid recovery, the vendor did not 
acquire the fee. But the conveyance of 'the legal 
estate could not put it in the power of William 
Collier to bar either his issue or the right heirs of the 
testator, for it was clear that if there were an equitable 
life estate, followed by a legal limitation to the heirs 
of the body of the tenant for life, given by one instru- 
ment, and by a subsequent instrument the tenant for 
life acquired a legal estate, the rule in ShtUeifs Case 
{loe, eit.), did not apply. « If it did, it would have 
been a breach of trust for the trustees so to convey 
their estate as to defeat the contingent remainder 
limited to the heirs of the body. The legal estate 
was intended to continue in the trustees so long as 
the debts and legacies were unpaid, and so long as 
William Collier lived, and thus to supersede the neces- 
sity of trustees to preserve contingent remainders. 
The trustees, therefore, could not act so as to defeat 
the contingent remainders. Had they done so, it 
would have been a breach of trust against which the 
Court would have relieved. 

It was, at all events, clear that the title was too 
doubtful to be forced on the defendant There would, 
therefore, be no decree, and the plaintiff must pay the 
costs. 



Be Mason's Will. 



Master of the Bolls, 

27 Mat, 1865. 

Will^l Vict, c 26, 8. 33— « Money and 
Securitiei/or Money,'* 

3£, by her will gave to her daughter, a married 
vmnan, a legacy of 1000^. andhalfhcr residue^ fOuok 
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were settled to the daugJUeT^s separate use. The 
daughter died m (ke lifUiTne of the teetcUrix, lecmng her 
Im&band her sitrviving^ who died before the teaiatrix: — 

Held, iheU the fund (Hmb beqtieathed pasted hy tiU 
domghteit's wiU : 

Buif quoere, v/hether, in construmg the SSrei sedicn of 
the Wilie Act, the gift is to be considered as taking effed 
immediately before the aetual death of the Ugaiee, or as 
taking ejfffsU immediately after the actual death of the 
testator. 

The daughter's wiU appointed tioo specific snme of 
money^ and all offier Tier **moneys or seeuriHes- for 
numey," on a certain trusty and gave all personal estate 
not thereinbefore disposed of to S and W: — 

Held, that the legacies given by M*8 will passed to S 
and W umder the general residuary gifU 

By a settlement dated the 25th of Angnst, 1845, 
Maria- Parker was empowered to appoint and dispose 
of all real and personal estate that might accrue to her 
dtiring her coyertnre by William Parker, as if she 
were a, feme sole. 

Susanna Mason by her wiU dated the 7th of Jane, 
1856, gave a legacy of 10007. and half her residmury 
estate to Maria Parker, and declared that the gifts 
sfaonld be for her separate use, and she appointed 
Bichard Maaon her executor. 

MariA Parker wea the daughter of Susanna Mason. 
By her will, dated the 29th of March, 1857, she 
appointed two specified sums of money, and all otiier 
her moneys and securities fdr money over which she 
had any power of disposition, upon certain tfusts for 
the benefit of Samuel Welfitt and William Welfitt 
and their respective families, under which each of 
these persons took a life interest in a moiety of the 
ftind thus appointed. And she gave and disposed of all 
her pers<mal estate not thereinbefore disposed of, and 
over which she had any power of disposition, to 
Samuel Welfitt and William Welfitt equally, aa 
tenants in common. 

Maria P&rker died on the 25th of April, 1858, leav^ 
ing issue, who survived Susanna Mason. William 
Parker died on the 28th of April, 1860, and Susanna 
Mason died on the 2nd of October, 1863. William 
Welfitt died in 1862. 

Bichard Mason, the executor of Susanna Mason, had 
paid into Court under the Trustee Relief Act, the 
legacy of lOOOi., and half the iwidue. Samuel Welfitt 
now petitioned that the rights of the parties interested 
in this fund, might be ascertained, and he claimed « 
moiety of it. 

The 83rd section of 7 Will. 4 & 1 Vict c. 26, 
is as foUovrs: — And be it further enacted, That 
where any person being a child or other issue to the 
testator, to whom any real or personal estate shall be 
devised or bequeathed for any estate or interest not 
determinable at or before the death of such person, 
shall die in the lifetime of the testator leaving issue, 
and any such issue of such person shall be living at 



the time of the death of the testator, such devise or 
bequest shall not lapse, but shall take effect as if the 
death of such person had happened immediately after 
the death of the testator, unless a contrary intention 
shall appear by the wilL 

Hothome, 0.0., and Nalder, for the petilaoiiei& 
1st Th^ will of Maria Parker operates upon this 

fund. 
2nd. It does not pass under the words, " moneys or 

securities for moneys,** but under the residuary gift. 

R. fforton&mith, for the executors of William Wel- 
fitt, supported the contention of the petitiooasi. 

Baggallayf Q.C., smd Johnson, for parties claiming 
under the appointment of "moneys and securities for 
money,*' supported the first point, and cited, 
Johnson V. Johnson, 3 Hare, 187 ; 
Pearee v. Graham, 1 N. R. 507. 
As to the second point they contended contrA, and 
referred to, 

1 Jarm. 730, 781 (3rd ed.). 

Sauthgate, Q.0,, and Leonard Field, fw tha exe- 
cutors of W. Parker. 

The fund did not accrue to Mrs. Parker during the 
coverture, and therefore she could not dispose of it by 
will, and her husband's representativas ave entitled 
to it, t 

Winter v. Winter, 5 Hare, 306 ; 

Mower v. Orr, 7 Hare, 478 ; 

Wisden v. Wisden, 2 Sim. A GiC 396 ; 

BarkworUi v. Young, 4 Dr. 1 (see p. 19^ ; 

Re Parker, 6 Jur. 354. 

EveriU for the persons who were Mrs. Parker's next 
of kin at the time of Susanna Mason's death. 

1st The daughter's life must be considered as pro- 
longed beyond that of Susanna Mason's, and in that 
case the legacy would have come to her while dis* 
covert 

2nd. The fiction introduced by the Act is only for 
the purpose of preventing a lapse, and cannot be 
extended to bring the legacy under the operation of 
Mrs. Parker's will. 

Streeteni for Bichard Masoiu 

The Master of the Rolls said : In construing 
the 33rd section of the Wills Act, it was no doubt a 
nice question, whether the legatee was to be considered 
as having survived the testator, or whether the testator 
was to be considered as having predeceased the legatee. 
But on that point no difficulty arose here, since on 
either construction the fund passed by Maria Phrkcr's 
will. If it was to be considered that she survived the 
2nd of October, 1863, the day of her mother's death, 
she was at tlie time when* tho bequest took effisct a 
feme sole ; if her mother was to be considered as hav- 
ing died before the 25th of AprU, 1858, the bequest 
was settled to Mrs. Parker's separate use. In either 
case, therefore, it {Asaed by her will. 
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The only qaestioii, therefore, was, whether this 
fimd passed under the words *' moneys and secnrities 
for money," or under the residoary gift 

Now, to put the former contention in the atrongeat 
light, suppose Mrs. Mason's will to have taken effect 
whan Mrs. Parker made her wiU. it was clear, that if 
there was a gift of money and securities for money, and 
also a geaeal residuary heqnest, the words ^' money 
and securities for money,'* could not he consideied as 
eqaivalBnt to property generally, since the general 
raaidiie was othonriae disposed ot The same oon- 
stmctian was applicable to a will made by a fame 
oneHt imder a power of appointment Now, even ^m 
the suppoaition above mentioned, the 10002. iwere a 
mere debt due from Mrs. Mason's estate. There was, 
his Honour believed, no case where ''money," or 
"MQorityfor money," was held to include a mere 
dabt, nnaecnred, and yet not to imdude the general 
estete. Least of all oould that be the case here, where 
part of that debt was a share of the residue, an un- 
aaovtained amount The fund, therefore, passed 
under the general bequest of peraonal estate, and 
murt be paid out to the petiuoner and the executors 
of William Weiatt. The costs of all parties wonld 
I out of the fund. 



Haater of the Bolls. ) j^ ixt^macv 
8, 9, 29 May, 1865. S 

^SoUeiiar's Jm^-TaaaiiMi— Third Forty. 

The ZSth section of the AiUymeys and Solicitors Act 
gives the third party a right of taxation against the 
solicitor only. 

Be Jessop (32 Beav. 406), and He Baker (82 Beav. 
526), not followed. 

About the month of May, 1864, a company, called 
the Chilian Mining and Trading Company (Limited), 
was formed, the object of which was to purchfise and 
work certain mines in Chili belonging to Messrs. 
Waters ft Miiller. In September, 1864, Waters k 
Miiller contracted with the company to indemnify 
them against all liability in respect to preliminary ex- 
penses for solicitors' charges or otherwise, in case a 
sufficient number of shares should not be taken up. 
The company proved aborttre. In December, 1864, 
the purchase was abandoned. 

A firm of solicitors, consisting of Messrs. Stuart & 
Massey, were employed in forming the company, and 
in the attempts made to obtain the requisite capital, 
and in January, 1865, the company paid them 1,300/., 
which they accepted in satisfaction of professional 
chaiges and expenses. No regular bill of costs was 
made out, but Messrs. Stuart k, Massey delivered an 
account, containing items of work done, but no entry 
of sums opposite such items. 

In February, 1865, a summons (now ai^oumed into 
Court) to tax Messrs. Stuart & Massey's bill was taken 
out by Waters, and served upon Massey, who was the 



surviving partner of the firm, and upon MuUer and 
the company. 

Selwyn, Q.C., and Eddis, for Waters. 

Ist. Under the 38th section of the 6 & 7 Vict, 
a 78, the Court has jurisdiction to tax or moderate a 
bill at the instance of a third party, as agatnat the 
person primarily chargeable, whether the latter con or 
cannot tax the bill against the solicitoi^ 
Re Baker, 82 Beav. 526 ; 
lU Jeaeop, 32 Beav. 406. 

2nd. This being so, Waters, not having paid the 
company, is entitled to a taxation, although if special 
circumstances are necessary, there are such in the pre- 
sent case. 

Baggallay^ ^C, and Osborne Morgan, for the com- 
pany. 

1st. Taxation at the instance of a third party is 
allowed by the statute only in cases such as those of 
mortgagees, executors, and trustees, where the cha- 
racter of the olient necessarily implies the existence of 
a third party beliind, not where the third party be- 
comes liable by subsequent contract 

2nd- But, at any rate, the summary remedy pro- 
vided by the statute is applicable against the solicitor 
only. As against the client, the third party is left to 
his ordinary remed}*, 

Ex parte Dickson, 8 De G. M. & G. 655 ; 

Ui Harrison, 10 Beav. 67 ; 

lU Wells, 8 Beav. 416 ; 

JU Fyso7i, 9 Beav. 117. 

/eowZ, Q.a, for Massey. 
E. J?. Roberts for Miiller. 

Selwyn, Q.C.f in reply. 

If the company are tight in their oantention, we 
must wait till they bring on action on the guarantee, 
then we must file a bill to take the account, and after 
these proceedings we should be in exactly the same 
position in which we now stand. The statute, whioh 
is remedial, was intended to obviate the neoentty for 
such circuity. 

29 M^Y, 1865. 

Tub Master of the Bolu said : It was clear the bill 
of -costs could not be taxed as against Massey, the soli- 
citor. It was the directors, not Waters, who retained 
him, and the 1,300/. were paid him after full and 
careful deliberation. The important question was, 
whether Waters could require a proper bill to be deli- 
vered and taxed as against the company. 

Now there was no acquiescence or other circum- 
stances which boimd Waters not to dispute the pro- 
priety of the amount paid by the directors. On a 
bill filed he would be entitled to an account against 
the company, and they would have to prove that they 
were jostified iu paying Massey the sum they did. In 
other words, this amount would have to be moderated 
by taxing Massey's bill, and Waters would not be 
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liAble to pay more than the taxed amount So tliat 
the question was merely this, Does the 38th section of 
the 6 & 7 Vict. c. 78, authorise the Court to order a 
taxation against the trustee, or other person who has 
paid the solicitoi's bUl f That section was as follows : — 
"And be it enacted, that where any person, not being 
the party chargeable with any such bill within the 
meaning of the proTisions hereinbefore contained, shall 
be liable to pay, or shall have paid such bill, either to 
the attorney, or solicitor, his executor, administrator, 
or assign, or to the party ohai^^ble with such bill 
as aforesaid, it shall be lawful for such person, his 
executor, administrator, or assign, to make such 
application for a reference for the taxation and settie- 
ment of such bill as the party chargeable therewith 
might himself make, and the same reference and order 
shall be made thereupon, and the same course pursued 
in all respects as if such application was made by the 
party so chargeable with such bill as aforesaid : Pro- 
vided always, that in case such application is made 
when under the proTisions herein contained, a refer- 
ence is not authorised to be made except under special 
circumstances, it shall be lawful for the Court or JutTge 
to whom such application shall be made, to take into 
consideration any additional special circumstances 
applicable to the person making such application, 
although such circumstances might not be applic- 
able to the party so chargeable with the said bill 
as aforesaid, if he was the {larty making the appli- 
cation." 

It was argued, that these words pointed only to a 
taxation as against the solicitor, and that there was 
no jurisdiction given, against trustees and others, dis- 
pensing with the necessity of a bill in Equity. In Re 
Fymm (9 Beav. 119), Lord Longdale said, <* It is to be 
observed that the petitioner has fallen into a mistake, 
which has been of very frequent occurrence. Mort- 
gagors think, that when they call for a taxation of a 
mortgagee's solicitorB' bill, tiiey have a right to alter 
the relation of solicitor and client, and are not bound 
to pay more than the mortgagees could establish as 
against them, the mortgagors. There is nothing in 
the Act of Parliament which warrants this notion, 
and it is not so. The bill may be taxed at the instance 
of the mortgagor, who is liable to pay it ; but it is the 
bill between the mortgagee and his solicitor, and the 
mortgagor desiring to tax it, must do it on the condi- 
tion of paying what is due to the solicitor from lus 
client^ the mortgagee, which possibly may be more 
than the mortgagee, if he had paid it, could have 
recovered over from the mortgagor. The mortgagor 
asking taxation against the solicitor, has merely the ' 
right to tax the bill as between the solicitor and his ' 
client, the mortgagee.** From this it appears, that 
Waters could only stand in the shoes of the directors^ ! 
and, therefore, he could not tax, as there were no special 
circumstances enabling them to tax. And the following ' 
observations, made by the same Judge, in the case of 
JU ffanrieon (10 Beav. 57) would show that, except 



as against the solicitor, the clause did not apply— 
"This petition Ib also misconceived in this respect, 
it proceeds on the notion that a mortgagor, having 
settied an account with the mortgagee, and paid tiis 
bill of the mortgagee's solicitor, is entitied, in tfaii 
jurisdiction, by petition, to quarrel with the aoooTmt 
so settied, and tax the costs of the solicitor, not as 
between him and his dient, the mortgagee, bat as 
between the mortgagor and the mortgagee; and 
farther, that if charges be found in the bill of costs 
which the mortgagee could not maintain in an account 
between him and the mortgagor, they are to be dis- 
allowed. Sueh a notion is entirely erroneous ; and so 
much of this petition as depends on this point, Ms 
to the ground." 

It was true that this case had not been approved of r 
but tiie proposition would seem to be confirmed by the 
language of Turner, L.J., in Re JHekion (8 De Gk 
M. ft O. 660) ; and, with the exception of the two 
cases cited in argument, Re Baker (loc, eU.\ and JKi 
Jeeeop (loc ciC), no case could be found laying down 
the oontzaiy. His Honour thought that these two 
cases, so far as they implied a power to tax against 
trustees or mortgagees, gave the section a wider opera- 
tion than its terms warranted. The statute was thas» 
it was true, confined to a narrow compass ; for if the 
client had paid, and there were no circumstances of 
fraud, in the strict and criminal sense of that word, he 
could not tax, and, therefore, his eestulipu4rud 
would be driven to file a bill in Equity, in case the 
trustee had paid his solicitor an excessive amoont 
That was an inconvenience, but the Court was bonnd 
by the decisions referred to, and the summons mast» 
therefore^ be dismissed. No costs would, however, be 
given. 

iVM0.— See 
Re Mole, 22L. J. 455; and 
Morg. & Dav. on Costs, 888. 



10, 11 Fbb. 10 May, 1865. ) 

WiUf Vonstructicm — Issue — Substitution — 
Survivorihip, 

Where a ieetator gave property, after the death of a 
previous tenant for life, to several of his nieces for life, 
and after their deaths to their children respectively; 
"hut in case all the children of his nieces, or of 
any or either of thetn should die (either in their re- 
speetive lifetimes or after their decease) under age or 
Vfithout having issue, then upon trust that his trustees 
sho-M, pay (he same unto and equally amongst all and 
every his nqpihews and nieces, and the issue of siuA of 
them as should le then dead" : — 

Held, Ist. That the isstu of the testatot's deceased 
nephews and nieces to take under this last gift were 
to be restricted to their children : 
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Held, 2nd. That the gift to such iasw wasancrigindl 
gift, and not one by subaHtution : 

Held, 8rd« Thai whether the gift were original or by 
subetituUoni U was not neoeseary fw 9wh ium to SW' 
Vive the tenant for life in order to take under it : 

Held, 4tfar. 3*hat the gift being original, it woe not 
neeesoaryfor such iseue to survive their oum parents in 
order to take under it; but that it would hone been 
necessary for them to do so, had the gift been one by 
substitution: 

Held, 5tlL STuU such issue took as Joint tenants. 

This was a petition for the paymlant ont of Conrt, 
and distribntion, of 2,6092. Bank Annuities, represent- 
ing funds bequeathed by the will of Thomas Bond, 
deceased ; 1,1002. 8^. Zd, thereof representing a sum 
of 10002. bequeathed by the testator to his niece Mary 
Buck, now deceased ; and 1,5272. Os, Sd. thereof re- 
presenting one-seventh part of the testator's residue 
also bequeathed by him to Mary Buck. 

Thomas Bond, the testator, by his will bearing date 
the 2nd of March, 1810, appointed his wife, Margaret 
Bond, sole executrix, and thereby, after certain specific 
bequests, and after directing the sale of certain real 
estate therein-mentioned, he gave and disposed of the 
moneys to arise from such sale, and all his personal 
estate to his wife, and other trustees therein-men- 
tioned, upoi) trust ; as to the income thereof to his 
wife during her natural life, and after her death he 
directed that the trustees should stand possessed 
of certain specific sums upon the trusts therein 
declared ; and the wiU then proceeded as follows : 
''And from and immediately after the decease of 
her my said wife as aforesaid, then, upon further 
trust, that they my said other trustees, or the sur- 
Tivor of them, or the executors or administrators of 
such survivor, do and shall pay, assign, and transfer 
the sum of 10002., other part of the rest and residue 
due of the said moneys and personal estate, to each 
and every of my nephews and nieces, the children of 
my said deceased sister, Elizabeth Buck (except the 
said Thomas Buck) ; but iu case of the death of any 
of my said nephews and nieces before my said wife, 
and without leaving lawful issue, then I give and 
bequeath the respective sums of 10002. of them my 
said nephews and nieces so dying as aforesaid, in 
equal shares and proportions unto and amongst all and 
every my said surviving nephews and nieces, the 
children of my said deceased sister Elizabeth Buck 
(including the said Thomas Buck) who shall be living 
at such the death of my said wife, and to the issue of 
such of them as may be then dead in equal shares and 
proportions (such issue to be entitled to the parento* 
share only) ; And from and immediately after the 
decease of her, my said wife, as aforesaid, then, upon 
further trust that they, my said other trustees or the 
survivor of them, or the executors or administrators ' 
of such survivor, do and shall pay, assign, and trans- ' 
fer the surplus and remainder (except and subject 



and charged as aforesaid) of the rest and residue of the 
moneys to arise by the sale of the said rectory or par- 
sonage impropriate, together with the rest and residue 
of my said personal estate and effects, and the stocks^ 
funds, and securities in or upon which the same may 
be invested and placed, unto and amongst all and 
every my nephews and nieces, the children of my 
said two sisters, Mary Mence and Elizabeth Buck, in 
equal shares and proportions ; but in case of the death 
of any of my said nephews and nieces before my said 
wife, and without leaving lawful issue, then I give and 
bequeath the respective shares and proportions of 
them, my said nephews and nieces, so dying as afore- 
said, o( in, and to the said surplus and remainder of the 
said rest and residue of the moneys and peraonal 
estatoi in equal shares and proportions, unto and 
amongst all and every my surviving nephews and 
nieces who shall be living at such the death of my 
said wife, and to the issue of such of them as may be 
then dead, in equal shares and proportions (such issue 
to be entitled to its parent's share only)." 

And among other provisions with respect to the 
shares of Margaret Lamphier and Elisabeth Gilnum, 
two of the nieces of the testator, who were then 
married, the wOl contained the following provision : 
*'But in case all the children of my said niece 
shall die either in her lifetime, or after her decease, 
under age and without leaving lawful issue, then 
upon trust that they my said trustees and the sur- 
vivor of them, or the executors or administnitors of 
such survivor, do and shall pay, assign, and transfer 
the said sum of 10002. so given to my said niece 
Elizabeth, and the stocks, funds, and securities on 
which the same shall be invested, together with the 
interest, dividends, and proceeds thereof, unto and 
equally amongst all and every my nephews and nieces, 
the children of my said late deceased sister, Elizabeth 
Buck, who shall be living at that time, and to the 
issue of such of them as may be then dead (such issue 
to be entitled to ite parent's share only)." 

And after certain other provisions to the effect that the 
shares of the testator's other nieces should be eigoyed 
for their separate use during their lives, and after their 
deaths be divided among their respective children, the 
will continued as follows : ** But in case all the 
children of my said other nieces or of any or either of 
them shall die (either in their respective lifetimes or 
after their decease) under age and without leaving 
issue, then upon trost that they my said trustees and 
the survivor of them and the executors or adminis- 
trators of such survivor, do and shall pay, assign, and 
transfer the said sums, and the same shares and 
proportions of the said moneys and personal estate 
of them my said other nieces respectively so dy- 
ing as aforraaid, in the stocks, funds, and securities 
on which the same shall be invested, together 
with the interest, dividends, and proceeds thereof 
unto, and equally amongst aU and every my nephews 
and nieces, the children of my said late deceased sister 
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Elizabeth Buck, and of my said riater Maiy Mezuse, 
who shall be liying at sach time or times, and the 
issue of such of them as may be then dead (such 
issue to be entitled to its parent's share only), except 
as to the said sum of lOOOZ. so given to my other nieces 
as aforesaid, which I direct shall not snrviTe to my 
said niece Margaret Lamphier or her children, but be 
paid and payable in the same manner as I have 
directed the 1000^. given to my niece Elisabeth in 
oase of her decease without issue, or their all dying 
vnder age." 

The testator died on the 26th day of May, 1614, 
and his will was duly proved by his widow Marguret 
Bond, who died in March, 184Q. 

At the death of Mary Bnok, there were living of 
the descendants of the testator's dster, Elisabeth Buck, 
one child only, — viz., Ann Buck, — ^also Edward Gil- 
man, the only child of a daughter of Elizabeth Buck, 
Elizabeth Ann Buck, the only snrviving child of J<din 
Buck, a son of Elizabeth Buck, and five grandchildren 
of John Buck, whose fiither was then dead. The other 
children of Elizabeth Buck had died without having 
had issue. 

The testator's sister, Mary Menoe, had only one 
child, Margaret Lamphier, who died in the lifetime of 
Mary Bnok, having had three children ; two of these, 
William Henry Lamphier and Thomas W'^Hfi^T- Lun- 
phier, survived Mary Buck. 

The third child of Margaret Lamphier died in the 
Ufetime of Maiy Buck, leaving children who sorvived 
Mary Buck. 

'the petition prayed that, after payment of costs, 
the 1,100/. 8f. 3d Bank Aunnitiss might be sold, 
and one-third thereof paid, to Ann Buck ; one-third 
to Elizabeth Ann Buck; and the remaining third 
between Edward Oilman and the trustees of Mrs. 
Boyle : and that, in like manner, the 1,5272. Os. dd, 
might be sold, and one^fourth thereof paid to Ann 
Book ; one-fourth to Elizabeth Ann BiAak ; one-fourth 
between Edward Oilman and the trustees of MrS, 
Boyle; and the remaining fourth between J. H. Lam- 
phier, W. H. Lamphier, and the trustees of Mel 
Press, the deceased child of Mrs. Lamphier. 

It was alleged, and the Court held, that the gcand- 
dhildren of John Buck were e^pluded^on the ground,— 
that the parents took as joint-tanants. 

Erskine, for the petitioner. 

Baity, Q.a, Toller, Q.C., OUxsse, q,C., Chapnum 
Barber, Boyle, lAndUy, and Longley, for diflEsrent 
parties interested under the will of the testator. 

The following questions were raisad in the argu- 
ment: 

1st. Whether the gift over could take effect, inas- 
mnch as it was expressed to be in case all the children 
should die under age, and without leaving iasue, 
wheims there had been no children of Maiy Buck, 
JoMB V. Westeomb, £q. Ca. Abr. 245 ; 



Meadowy, Parry, 1 Y. & B. 124 ; 

Otbom V. Belman, 2 Oiff. 593 ; 

MaekimiOJiY. Sewel, S MyL &K. 202 ; 

Warrmr. Rvdal, 4 Kay &J. 603; 2 H. of I. 
Oa.420; 

Xansncev. Ti0rfuy, 1 Mac. & G. 551. 
And also, 

2 Jamum on Wills, 667 (ed. of 1855). 
2nd. Whether the issue who took ware confined to 
children, 

SUvetmon v. AHngdon, 31 Beav. 305 ; 

Lyon V. CouHird, 15 Sim. 287 ; 

Barker v. Barker, 5 De G. & S. 753 ; 

JPetmyY, Clarke, 1 De O. F. & J. 425 ; 

PelFe Trusis, SJ)e G,F. k J. 291; 

Bradahaw v. MeUing, 19 Beav. 417 ; 

JBoss V. Boss, 20 Beav. 645 ; 

Corrie's Will, 32 Beav. 426 ; 

Sabey V. Perry, 7 Ves. 522 ; 

Hawkins on the Construction of Wills, 86. 
8rd. Whether the gift over was original, or by my 
of substitution, 

MeGfregor v. MeCfregor, 2 ColL 192 ; 

BsmuU V. Morrinusn, 6 Beav. 860 ; 

Bose V. Boss, loe. eU. ; 

Pearson v. Stephen, 5 BL (k. 8.) 203 ; 

Hawkins on the Construction of Wills, 251. 
4th. Whether it was necessary that the peisons 
taking should survive the tenant for life, and that 
issue taking should survive their stirps, 

BenmU v. Merrinuai, loe, dL ; 

Lyon T. Coufard, loc. cU, ; 

Barker v. Barker, he, eU. ; 

WUdman's Trust, 1 John. &H. 299 ; 

Peony v. Olarks, loc eU, ; 

PeWs Trusts, loe. eit, ; 

Bumphreyy. Humphrey, 2 Drew. & Sm. 49 ; 

WhsJUay. Dudin, 2 J. & W. 279 ; 

S^me V. Hulme, 9 Sim. 644 ; 

Moyery. Tovmssnd, 3 Beav. 443 ; 

Normany, Kynaston, 3 DeO. F. &. J. 29 ; 

BsmuU^s Trusts, 3 K. & J. 284 ; 

Mastorsy. SeaUs, 13 Beav. 60 ; 

Harwurty. Hareaurt, 26 L. J. (n.8.) Ch. 586; 

Hawkins on the Construction of WUls, 258. 
5th. Whether the issue took as joint-tenants, 

Pemay v. Clarko, loe, eit, ; 

Saroourt v. ffareourt, loe, dL 

10 Mat, 1865. 

EiHDSBSLXT, y.«C., said : The question in this en^ 
was, as to tiie construction of the will of Thomss 
Bond. The words on which the present qnestioii 
mainly turned were^ ** but in case all the children 
of my ssid other nieces, or any or eitiier of them, 
shall die (either in their respective lifetimes or 
after their decease) under age and without leaving 
issue, then, upon trust, that n^ said trustees do 
and shall pay, assign, and trantfer the said tmas, 
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and the Rome ahaxm, and proportions of the said 
moneys and personal estate of them, my asid other 
nieoee respectiyely so dying as afbiesaid, in the stocks, 
fnnda, and secnrities on which the same shall be inr 
vested, together with the interest, dividandfl, and pro* 
Gseds thereof nnto and equally amongst alL and every 
my nephews and nieces, the children of my said late 
deceased sister, Mary Menoe, who shall be living at 
sneh time or times, and the issue of such of them as 
may then be dead (such issue to be entitled to its 
parentis share only)." The 10002. was confined to 
Jlxa. Buck's children. Mary Buck, a«niece.of the tes- 
tator died unmarried, and her share of the lOOOZw 
and residue wss now in question. Only one of Mrs. 
Buck's children survived Mary Bnok ; two died before 
hsTf leaving issue ; and others leaving no issue. 

Now, had the gift over taken effect at all ? It 
was true that, as Maiy Buck died unmarried, in strict 
tsima it had not Bu£ it was settled by frequent 
decisions, and especially 3£ead(nos v. Parry {loe, ciL), 
that it had. Then, how was the gift to. take efifect? 
On this point the cases were numerous^- and there was 
considerable difference in the opinions of the Judges. 
There were four points to be considered, — First Who 
were meant by "issue," children, or issue geneially? 
Secondly. Must the issue be living at the death of the 
tenant for life in oxder to be entitled to take ? With 
this was connected a minor question as to the effect 
of the words "pay, assign, and transfer." Thirdly. 
Miasfc the issue be living at the death of their respeotive 
psienta. Fourthly. Were they to take as joint 
tenants, or as tenants in common? 

The first point presented no difficulty. "Issue" 
w«B clearly equivalent to children. The worda, "their 
parent's share only " proved this, as had been deeidad 
in Silbey v. Perry {loc cU.). 

The second point was the most difficult. Much 
difficulty had been incurred by not applying to the 
laa g na g p of the testetor the ordinaiy rules for the con^ 
struction of wills, before arguing the point on antho- 
rities. One of these rules was, that the Court had no 
power to interpolate into a will- any clause or proviso 
not found in the language of a testator, except such 
an interpolation was rendered necessary by the com 
text, because the words of the will as they stood were 
not rational. Another such nde was, that if in a wiU 
there was a gift to A for life, and after his death to the 
fihildvan of A equally, all A'a chaldven, who were living 
at tha testator's death, or came into existence after- 
wardsi took, whether they survived A or not ; and so, 
i£ the gift were to A for life, and after his death to B's 
children equally. And if the gift were to B for life, and 
after his death to C and D, and to the children of B, 
the addition of C and D made no diffesenoe as to tiie 
manner in which B's children took. Nor vma there 
any difference made by the use of tiie words " hold in 
trust for,'* or of those " pay, aasign, and transfer to." 
Some old cases had raised a doubt, saying that you 
could notpoff, &C., to a.dead man; but you could pay 



to him just as well as hold in trust for him* You 
must of course pay to, or hold in trust for, his aspre- 
sentatives. 

Let them see the application of these rules to the 
gift now in question. Theoe were two classes of bene- 
fioiaiBSS thereunder : — {a). ' ' All and every my nephews 
and nieces who shall he living at such time or times." 
{b)i " The- issue of such of them as shall be then dead " 
Now this gift to the "issues," &c., was clearly an 
originaL gift. Had the testator given absolutely to 
hia nephews and nieces^ and then inserted a proyiso 
' sniwtitHtiiig tiie*isaae for any one dead at the death of 
tenant for lifis, that woald have been a gift by substi- 
tution ; snd in that case the gift to one who had died 
without leaving issue would not have been devested. 
A doubt might be raised;as to which of these clnnsea 
a gift belonged^ where the gift to parent and child 
was made dependent on the same event : He ooni^ 
sidsred such a gift to be one by substitution. 

Here, there being an original gift to the isauo^ he 
was asked to introduce a proviso, that no children, of 
nephews sad nieces should tak^,. exoept they survived 
the tenant for life. He could not see on what ground 
he was asked to do this ; it was contmry to the rules 
of construction he had referred to, and he should ce^ 
tainly not do so. If the gift had been by substitution, 
l&en again thrae would have been no reason for intiro* 
ducing such a proviso. In either esse, except the 
testetor said, the issue must sxirvive the tenant for 
life, was there any right to insert such a proviso? 
The ground assigned on behalf of such an insertion 
was, that the testetor would not have here added a 
condition to the gift to the parent, without adding 
the same condition to the gift to the issue. StiU there 
was no right to add the condition to the latter gift, if 
the testetor had not done so for himself. 

The third point was, must the children of nephews^ 
and nieces survive their parente in order to become 
entitied ? Applying the same principles, — if the gift 
was an original one, why was he to interpolate a clause 
to this effect ? If the gift had been one by substitution 
then no substitution would, have taken place till the 
death of the nephew or niece, and accordingly tiie pre- 
deceased child would not have been substituted for his 
parent, who had died subsequently. The result was 
that xmder an original gift it was not, under a gift by 
substitution it was, necessary for issue to survive 
their parente in order to take under the gift. There 
were cases where, even in an original gift, a testator 
had precluded such children as did not survive 
their own parents. Such was the case where the 
gift was to. " the children of such as are dead leaving 
isaue." 

The fourth point was, did the issue of nephews 
and nieces take their respective parents' shares as 
joint tenante or as tenanto in common. He held both 
on the same principles, and in accordance with the 
decision of the Lords Justices in Penny v. Clarke {ioe, 
GiL)ti 1^^^ though the parente took aa tenante in 
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common, the children of deceased parents took as joint 
tenants. 

He would now refer to the position of the authori- 
ties on these points. 

On the second point, whether the issne must snr- 
yive the tenant for life ; where the gift was original, 
Shadwell, V.-C. E., Turner, L.J., Stuart, V.-€., and 
Wood, V.-C, took his view. Against this Tiew were 
Knight Bruce, L.J., and Romilly, M.R., but each 
had in one case decided in accordance therewith. 
Where the gift was by substitution, Wood, V.-C. (in 
BenneUs Trusts^ loe. cit.\ and Lord Langdale (in 
Masters y, Seales, loe. cU., contrary to his previous 
decision in Bennett v. Merriman, loe, cit.) agreed with 
him. On the other side were Knight Bruce, L.J., 
and Bomilly, M.R. In Pearson v. Stephen (loe. eU,) 
the point was never raised in argument, or alluded to 
in the judgment : it only appeared in the terms of 
the order, and so the decision could not be considered 
as any authority on the point. 

On the third point, whether the issue must sur- 
vive their own patents, he had given itwo different 
decisions in ffarcourt v. ffarcouri (loe. cU,) and Hum^ 
phrey v. Humphrey (loe. cit,), the latter oase being 
decided on authority. He now thought it was correct 
to hold, that, where the gift was original, it was not^ 
where by substitution, it was, necessary for them to 
survive their parents. 

Minute, — ^Decree in accordance with the prayer of 
the petition. 

' Floweb v. Muspbatt. 

Flower V. Fbowd. 

Flower v. London, 
Brighton, and South 
Coast Railway Com- 
pany (2). 

Railway Company — Compulsory Power to Pur- 
chase Land. 



Sindersley, V.-C. 

4, 11,25— 30 May, 1865. 



A railway company were empowered to take land for 
the purposes of their Acts .— 

Held, the Court would not go beyond the affida/vU of 
the engineer of the company, which stated the specific 
purposes for which the land was wanted. 

The plaintiff in these suits was owner of an estate at 
Battersea, which was under building agreements as to 
part of the property to Muspratt and Gowman, defen- 
dants in the first suit, and as to the rest to Frowd, 
defendant in the third suit. 

The London, Brighton, and South Coast Railway 
Company, who were defendants to each of the suits, 
were constructing two short lines of railway for making 
certain connections between railways already in exist* 
ence (under an Act of Parliament passed for that pur- 
pose in 1864). Both lines would pass through the 
plaintiff's estate. 

The company originally served notices on the 
plaintiff Hiss Muspratt and Oowman, and Frowd, 



requiring to take land comprised in two strips of xmi- 
form width ; and various other negotiations having 
taken place respecting the taking of the land, the com- 
pany served fresh notices on the 9th of Januaiy, 1865, 
to treat for the purchase of land delineated in the sche- 
dules to the notices, which they alleged would be 
required for the purposes of their Act, and they were 
entitled to take under the 6th section of their Act tnd 
the Lands Clauses Consolidation Act, which was in- 
corporated in their Act 

Section 6 of their Act was as follows^ 
" Subject to the provisions and powers of deviation 
in this Act and the incorporated Acts contained, the 
company may make and 'maintain the railways and 
works by this Act authorised, with all proper stationi, 
wharves, bridges, walks, and conveniences connected 
therewith, and (so far as they are shown on the 
plans) in the lines or courses, and upon the land de- 
lineated on the plans, and described in the books of 
reference, and according to the levels defined on the 
sections deposited as aforesaid, and the company may 
enter upon, take, and use such of those lands as they 
think necessary for the purpose of this Act" 

The tenants who were willing that the company 
should take all the land comprised in the notices, h«d 
taken out cross summonses for the purpose of having 
the rent upon the part required by the company ap- 
portioned. 

The company required possession not only of two 
strips wide enough for the construction of viaducts, 
on which the railway was to be built, and an addi- 
tional space of six feet on one side, and sixteen feet 
on the other for the purpose of repairs, and to 
enable carta, Ac, to get at the arches, but also the 
entireties of several building-plots intersected by the 
strips. 

The plaintiff denied the right of the company to 
take more land than the strips of uniform width, 
and filed a bill to restrain the company from proceed- 
ing to take more land than was comprised in the 
strips ; he obtained an injunction, on the ground thit 
the evidence on the part of the company only stated 
generally that the land was required for the fax^ot» 
of their Act. 

The proceedings in the suit. Flower v. Iwutos 
BrighUm, and South Coast BaUway Company (1), >» 
ropori»d, 5 N. R. 424. 

The plaintiff then instituted the suits of FloverJ^ 
Muspratt and Flower v. Frowd, for the purpose of 
restraining the proceedings between the company, sa<^ 
with respect to the land the plaintiff asserted the com- 
pany had no right to take. 

While these causes were pending the company 
served a fresh notice on the plaintiff to treat for the 
land in dispute, and the plaintiff filed another bill 
agunst the company, vis.. Flower v. London, Brighton, 
and South Coast Bailway Company (2). 

Fresh evidence was now adduced by the company to 
show that the land waa wanted, and an affidavU of 
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Sir C Foz, their engineer, contaiiied the following 

"And the small pieces of land beyond what will 
be BO occupied as aforesaid will be of great use to the 
laid company, and are required by them to be used 
as yards and open spaces in connection with the said 
arches of the said yiaduct, and for affording more 
conTenient access to the arches, and for turning caitSi 
waggons^ and other yehides, and for depositing stores 
and otiier things, of which places the said company 
are in want as aforesaid, and where such pieces of 
land are laige enougih for the purpose, they are re- 
quiied for erecting houses thereon, in which the seyeral 
persons necessarily employed on such railway, and 
who it is desirable should be resident in the inune- 
diate yidnity thereof may reside." 

CrosB eyidence was put in by the plaintiff to show 
that the lands in dispute were not wanted. 

Glasiy Q,C., and NeUder, for the plaintiff, argued 
that it was for the company to show specifically that 
the land was wanted for a purpose bond fide within 
the purposes of the Act, and that they had failed to 
do. They referred to the cases cited in the report 
aboTe, 5 N. R. 425, and 

Simpson y. South Staffordshire WcUer Wdrks Com- 
pany, ante, 6 N. R. 184. 
The company had no right to take the tenanVs in- 
tmst without dealing with the landlord, 

Sparroa y. Osefard and Worcester Railway Com- 
pany, 2 De a. M. k G. 108 ; 
Gardner Y. Charing Cross Railway Company, 2 

John. & H. 258 ; 
legg y. Bel/asi and Ballymena Railway Cofnpany, 

llr. C. L. B. 124, n. ; 
Inge y. Birmingham, Wolverhampton, and SUmr 
Valley Railway Company, 8 De G. M. ft G. 
666; 
Armstrong y. Waierford and Limerick Railway 
Company, 10 Ir. £q. 60. 

Baily, Q,(X, and Rag^awe, for Huspratt and Gow- 
man, said that the plaintiff had no equity to stay the 
apportionment, as that was a preliminaiy proceeding 
which could not ii\jure the plaintiff, whereas the stay- 
ing it woxdd injure their clients, inasmuch as they 
were entitled to their costs, and the proceedings had 
&ot yet arriyed at that stage at which the costs of 
apportioning could be giyen thenu 

BaUy, Q,C., and Wickens, for Frowd in the same 
interest 

^oU, Q.C., and Taylor, for the railway company, 
contended tlmt the tenant had a right to compd the 
eompany to take the whole of the intersected plots, 
and, thoqgh there was no case upon the point where 
the kadktd had disputed the right, that would make 
nomattar ; nd, therefore, the landlord hadno right to 
inteiien m to the dealings between the company and 
the 



The company were entitled to take pieces of land 
such as those in dispute, 

Jennings y. The Metropolitan Board of Works, 
V.-C. W., unreported. 
At any rate, they now had sufficient eyidence to 
show, that the lands were really wanted for the purposes 
of the Act, 

Abraham y. Oreat Northern Railway Company, 

16 Q. B. 586 ; 
Pulling y. London, Chatham and Dover Railway 

Company, 4 N. B. 45, 886 ; 
Hodge's £aU. 866 (4th ed.). 

Olasse, Q.C,, in reply: The Metropolitan Board 
of Works being constituted solely for the public 
benefit, were on a different footing from railway com- 
panies. 

The Attomey-Oeneral y. The Metropolitan Board 
of Works, 11 W. R. 212. 
Therefore the case of Jennings y. The Metropolitan 
Board qf Works {loe, cU,), did not apply. 

80 May, 1865. 

KiNSEBSLET, Y.-C, Said: He adhered to his 
opinion expressed on a former occasion — Flouwr y. The 
London, Brighton, and South Coast Railway Company 
(5 N. R. 424) — ^that the company ought not to be allowed 
to take the land under the powers of their Acts, on 
the mere general affidavit of their engineer that they 
were wanted for the purposes of the Act. It was for 
the Court to be satisfied that the lands were bond fide 
wanted for the purposes of the Act, and to see that 
the land was not taken merely on speculation, and to 
make a profit by selling it again. But now the com. 
pany had giyen fresh evidence as to the specific pur- 
poses for which the land was wanted, and the Court 
had not the means to go beyond this. It could not 
say, for instance, you *must only take so much, for 
that will be sufficient for your purposes. To that 
extent it must trust to the oath of the engineer. 
No doubt there were circumstances to excite suspicion 
that the land was not bond fide wanted, yiz., the fact 
that, in the original notices to treat, the land in dis- 
pute was not contained, and the awkward shape of the 
land ; but he thought the company had fairly answered 
these objections by saying that when the first notices 
were sent, their plans were immatured. To the shape 
of the pieces registered, though the company might 
not haye taken such pieces for the purposes required, 
and though they might haye taken one large piece 
elsewhere, yet, as they found that they would get these 
pieces cheaper, and that they would do for the pur- 
poses required, they had a right to take them. The 
izgunctions would, therefore, be refused. 

It was not then necessary to decide what were the 
rights as to the dealings between the railway company 
and the tenants before the company served their fresh 
notices to treat. The costs in Flower v. MuspraU, 
and Flower y. Frowd, would depend on those rights^ 
and would be decided on the hearing. 
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Austin v. Bunyabd. 



Post-dated Cheque to Bearer — Validity — Admis- 
sibility — Penalties — Stamp Acts, 31 Geo. 3, 
a 25, S8. 2, 4, 19 ; 55 Geo. 3, c. 184, ss. 8, 12, 
13; 16c&17Ficf.c.69; 17 <Cr la Ftc<. c 83 ; 
21 d& 22 rice, c 20, «. 1. 

77fo schedule of 17 A 18 Fiiet. c. 83, tmp6se9 a eft^y 
of four shillings upon any ** inland bill of exchange, 
draft, or order for the payment to the bearer or to 
order, at any time othenmse than on demand,** of amy 
sum exceeding ZOOl ; but a cheque for Z501., payable to 
the bearer, dravm on a banker within fifteen miles of 
the place where the cheque is issued, is, although iss^ud 
before the date on which it purports to be issued, rigfUly 
stamped with a penny stamp ewj" a draf tor order for 
the payment of any sum of money to (he bearer on 
demand,**' toithin 21 ds 22 VicL c. 20, s, 1, so as to be 
admissible in evidence in an action by a bearer who 
takes it for value without notice of its being post-dated: 
since the dale to be looked at with reference to the duty 
imposed is the dale on which the draft purports to be 
issued, not that on which it is really issued, 

Williams v. Jarrett (5 B. k Ad. 32) an^ Whistler v. 
Fonter (32 L. J. C. P. 1^1) followed but commented on. 

Aotion on tlie following cheqne:— **No. — t Cheap 
side, London, 22nd July, 1864. —The London, Bir- 
mingham, and- Sonth Staffordshire Bank (Limited). 
PhLj Mr. Gazrett or bearer 3502." This bore the 8igna«> 
tan of the defendant, and an endorsement by Mr. 
Ganett Plaintiff declared that he became the bearer, 
and avenvd dne presentment and dishonour, and notice 
thereof to the defendant. The pleas traversed the 
making, and raised vadoua other defences, bat there 
WBvno plea that the cheque was illegid, or wrongly 
stamped. It was proved at tiie trial, befioDe Gookbnm, 
G.J., that the cheque waa really made by the defenr 
dant on the 22nd of June, 1861, and then handed to 
Mr. Gamtt ; that the plaintiff receiyed it from a third 
party, W., for -value, on the 22nd of July next, not know* 
ing that it waa post-dated, snd being a pecfiectly inno- 
cent holder ; and that the plaintiff's bankers presented 
it for payment on the«23id of July, and that it was 
dishononred. The cheque bore a penny stamp, upon 
wdbic]^ it waa objected by the defendant that it was 
Toid and not admissible in. evidence, as it ought to 
have boma a much higher stamp, sinoe being post- 
dated it was in fact a bill of exchange at one month. 
Konsuit on that giDand, with leave to the plaintiff to 



move to set aside the nonsuit, and enter the veniiot 
for the plaintiff. 

Bareue Lloyd, having obtained a rule nisi accord- 
ingly« on the ground ^hat the cheque was not void, 
and that tiie plaintiff was eotitied to give it in evi- 
deuce, 

• 

Zaxton and WUl now allowed cause. 

This cheque is inadmissible and void. Though prn* 
fessing to be a cheque payable on demand, yet being 
post-dated, it is really an inland bill of exohanga, asd 
as such ought to have had a stamp of four shiUings 
under the schedule of 17 k 18 Vict. c. 83. Section 1 
of 21 & 22 Vict c. 20, imposes a duty of one penny 
upon all drafts or orders for money payable to tbe 
bearer on demand, which were exempted by the sche- 
dule to 16 & 17 Vict c. 59, continuing 31 Geo. 3, 
c. 25, s. 4. But these clauses may be dismissed at 
once, as this cheque is not payable on denumd, and it 
is obvious from the wording of 31 Geo. 3, c 25, s..4, 
"bearing date on or before the day on which the same 
shall be issued," that it does not apply to snch a 
cheque as this. Then 31 Gea 3, c. 25, s. 19, enacts 
that "no bill of exchange or other note, draft, or 
order, liable to the duties by this Act impose4« shall 
be pleaded or given in evidence in any Court, or 
admitted in any Court to be good, useful, or available 
in Law or Equity," unless stamped with the lawfiil 
stamp by that Act directed. It was distinctly decided 

FieHv. Woods, 7 Ad. & £. 114, 
that that enactment is incorporated in 55 Gea 3, 
c. 184, s. 8, which is a general clause expressly coa- 
tinuing all proviak>ns, forfeitures, pains. and penalties 
imposed by previous Acts. That general clause is 
found again in 16 & 17 Ylot c^ 59, a. 2, and again 
in. 17 & 18 Yict. c. 88, s. 2, and again in 21 & 22 
Yifit c 20, s. 2,. the last Act on the aubjecL Tham* 
fore, section 19 of 31 Geo. 3, o. 25, is clearly still in 
fbrceu , 

[CocKBURN, C.J.<— Is not it necessary to plead ths 
objection specially ?] 

No ; that also was decided in 
Field V. Woods, loc. cit. 

Again, 65 Geo. 3, o. 18i, s. 13, imposes certain 
penalties on persons making, or iasuing any bill, drafl; 
oroxdaii datsd on any day subsequent to the day on 
which it is issued, and this though it does not ex- 
pnssly say so, would make it void. This enactment 
also is cleasly contianed by the general clanaes ss to 
pains and penalties. 

[Cbompton, J. -Is it not this, that 31 Gea 3, c 25, 
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makes only those instranients wrongly stamped bad, 
when such improper duty appears on the face of it, and 
then comes 55 Geo. 8, c. 184, and makes post-dating a 
crime ; but how do these affect an innocent holder of 
an instrument which appears on the face of it, as this 
does, to be properly stamped!] 
See 

Duntfard y. OurUvm, 1 F. A; F. 702 ; 

Oliver v. MorUmer, 2 F. & F. 127 ; and 

Key Y, Mathias, S F. & F. 279. 
It is true that in 

WMdlerv, FarsUr, 82 L. J. C. P. 161 ; 2 K. R. 78, 
it was held that a cheque payable to order is not made 
void by being post-dated, but this is payable to bearer, 
and the Court drew a distinction between drafts to 
order and to bearer. That case is, therefore, in my 
£sTonr. 

WiUiams y. Jarrttt, 5 B. & Ad. 82, 
held that the date borne by a bill on its face, and not 
the date when it was really made, is to be considered 
with reference to the schedule of 55 Geo. 8| c. 184, but 
that case was under section 12, and mine is under 
section 13 of that Act, and that case is, therefore, no 
authority here. If any doubt could be entertained that 
a cheque, such as this, purporting to be rightly dated, 
bat really post-dated, is void and inadmissible, that is 
set aside by 

Allen T. Keevea, 1 £aat, 485, 
which was under 81 Geo. 8, c. 25, and by 

WkUtoeU y. BewMti, 8 Bos. & P. 559. 
The cases of 

Upgtone v. diarchanij 2 B. & C. 10 ; and 

Peacock Y. Murrell, 2 Stark. N. P. 558, 
as to thfi date, are not applicable to the present oaae. 
In 

SerU ▼. Nartony 9 M. & W. 809, 
it was held that a post-dated cheque is altogether void, 
and cannot be received in evidence for any purpose, 
and this without any limitation. 

fforace Lloyd in support 

This cheque is valid and admissible. TJntH 21 k 
22 Vict. c. 20, I admit that it was inadmissible; 
but by section 1 of that Act, "all drafts or orders 
for the payment of any sum of money to the bearer 
on demand, which being drawn upon any banker, 
&c., within fifteen miles of the place where such 
drafts or orders are issued, are now exempt fi*om 
stamp duty, shall be chaigeable with the stamp duty 
of one penny." This was passed long after WiUiainu 
Y. JarreU, and if the L^islatuie had intended to 
reverse the decision there, they would have expressed 
it. Dunsford v. Citrleuns was decided immediately 
after the passing of this Act, and which was no doubt 
forgotten or not known at Nisi Prius, and tiiis pdnt 
was, therefore, not taken. 

Oliver Y, Mortimer is worthless, for the count on 
the bill was abandoned, and the plaintiff relied on the 
other counts. The remarks in Whistler 'Y, For$ter, as 



to any distinction between cheques payable to ozder 
and those to bearer, are merely ohiUr dicta, and tozn 
on 55 Geo. 8, c. 184, s. 18, and the Court there only 
decided that post-dated cheques to order ace good, mot 
that such cheques to bearer are bad. flection IS of 
55 Geo. 8, c. 184, only imposes a penalty, and does 
not make the instrument void. 

[CooKBURN, C.J. — It certainly does not lie in tha 
mouth of a defendant, who was a party to post- 
dating the bill, to set up such a defsnoe, at any rata, « 
as against an innocent holder. ] 

No ; and that section is in penri maierid with seetioii 
12, which does not make a post-dated bill inadmissi- 
ble, as was expressly decided in WiliiamaY, JarreU. 
That case laid down the principle, that the date on 
the face of the bill was the date to which the schedule 
of that Act refers, not the date at which the bill waa 
made. That was the last of the three casas, and has 
never been doubted, and, substitnting ohaque for biU, 
the present case is identioal. Hence, this cheque is 
rightly stamped with a penny, being for stamp par- 
poses what it purported to be, "a draft payable to the 
bearer on demand," within 21 k 22 Vict c. 20, s. 1. 
And even if not, such an objection as has been made 
is not valid as between this innooent plaintiff and 
such a defendant. In 8erle v. Norton the plaintiff 
knew of the post-dating when he took the bill, and, 
therefore, that case is not in point. 

[CocKBiTRN, C.J.— Boyou say then, that anymxa 
by post-dating a cheque, and stamping it with a 
penny-stamp, can evade "the higher duty ?] 

There are still the penalties under 55 Geo. Z,x, TBI. 

CooKBiTBN, C.J. — I think this rule should be made 
absolute. I quite agree with Mr. lioyd that the cases 
of WiUiams v. JarreU and Whistler v. Forster are in 
point. It is quite unnecessary to say whether the 
Legislature meant to make instruments dated after 
issue— by means of which contrivance the higher 
stamp failed to be paid — ^void to all intents -and pur- 
poses. But when you show that the two dates— the 
date when the instrument was issued, and the date 
which it bears on the face of it— were not contempo- 
raneous, I oannot help thinking that such was the 
intention, and I am by no means satisfied with the 
reasoning in Williams v. Jarrett, That case, how- 
ever, has been so long acqtuesced in, that it is binding 
on us, and WhidUr v. Forster is also an authority. 
Though I fully bow to the weight of authority of 
those cases, my mind is not altogether satisfied, but 
as we are not sitting in error, they are binding on us. 
I am not sorry, moreover, to arrive at this decision, 
whether by reason or authprity, because this defence 
raised by the defendant was a gross iogustice. 

Orohttok, J. — I quite agree with my. Lord, that 
we are bound \sy Williams v. JofrreU, In that deci- 
sion the principle was announoed distinctly that the 
date to be looked at is that on the fiEu:e of the instru- 
ment. If the case of WUliama t. JarreU, and .tin 
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others which preceded it, had been folly argned now 
for the first time before ns, there woidd have been 
great difficulty in airiiring at that conclusion ; bnt 
still we might haye come to the same decision, becanse 
the Legislature can hardly have intended to put such a 
clog on bUls as to make aU post-dated instruments 
void. Now section 19 of 81 Geo. 8, c. 25, says that 
no bill, draft, or order, liable to the duties by that 
Act imposed, shall be pleaded or given in evidence in 
any Court, or admitted in any Court to be good, 
nsefiil, or available in Law or Equity, unless stamped 
according to the provisions of that Act That might 
be construed, in analogy to conveyances, as requiring 
the instrument to have a stamp according to its pur- 
port; and that view is rather strengthened by 55 Geo. 
3, c. 184, s. 18, which imposes heavy penalties on the 
parties guilty of post-dating the instruments, but does 
not mention "post-dated" cheques, or make them 
bad in the hands of an innocent holder. But at any 
rate, we are bound by the cases, as my Lord has said, 
and the rule should be made absolute. 

Blaokbubk, J. — I am of the same opinion. What- 
ever the true c<)nstruction of the Stamp Acts may be, 
Williams v. JarreU decided that the objection was 
only good if the stamp were not that which the instru- 
ment purported to require ; but we need notsay whether 
we think that decision was right, because it is, at all 
events, binding on us. After that decision came the 
16 & 17 Yict. c 59, containing an exemption in 
favour of certain drafts, payable to the bearer on 
demand, drawn on bankers ; and if the Legislature 
had wished to correct that decision, they might 
have done so. Then comes the 21 & 22 Yict. c 
20, and does away with the distinction between 
cheques payable to bearer, drawn on bankers, and 
other cheques, making the former liable to a penny 
stamp. 



Shxi^ J.i concurred. 



Ruie dUoluU, 



C. F. I Habtlby and Others v. 
9 Mat, 1865. ( Mabx. 

24 <fc 25 Vict, c 134, «. 192, 19S— Deed of 
Inspectorship — Notice of Eegistration^^No 
Process available toiUunU leave of Court. 

Plaintiffs having brought an action of debt against 
defendant, and signed judgment in default of appear- 
anee, issued a writ of fi. fa., under which the sheriff 
took possession of defendants works. Notice was given 
to the sheriff that defendant had executed a deed of in- 
spectorship, valid under the 192nd section ofthe2iJk 

25 Viet, c 184. An interpleader summons was then 
taken out, and the inspectors paid 1652. into Court. -^ 

Held, under section 198, that this process was not 
avaiUahU to the plainHffs without leave of the Court, 



and that the inspectors were, therrfore, entitled to (he 
1651. paid into Court 
Whitmore v. Wakerley oommented on. 

On the 29th of December, 1864, plaintiffii com- 
menced an action under the Bills of Exchange Act, 
on a bill of exchange accepted by defendant, and on 
the 4th of February obtained leave to proceed as if 
personal service of the writ had been effected. On 
the 7th of February, judgment was signed in default 
of appearance. On the 9th, a writ of fi. fa. issued 
endorsed for 159Z. 8*. lid, and the Sheriff of Kent 
took possession of defendant's works. On the 11th of 
February, notice was given to the sheriff that defen- 
dant had executed a deed of inspectorship on the Srd 
of January, which had been duly registered on the 2ttd 
of February, under section 192 of the Bankruptcy Act 
of 1861. The sheriff took out an interpleader sum- 
mons, and by a Judge's order the inspectors appointed 
under the deed paid 1651. into Court, and the Bheriff 
withdrew from possession. 

The deed was admitted to be a valid deed. It is, there- 
fore, unnecessary to set out the deed. It is sufficient 
to state that it contained no absolute release of the 
debts, but a provision that if any creditor should sue 
defendant while the deed remained in force, the 
deed should operate as an order of discharge under 
the Bankruptcy Act, 1861, and be pleaded in bar of 
the action just as if the defendant had been a4JQdi* 
cated a bankrupt on the day of the date of the deed, 
and had obtained his order of discharge under such 
abjudication. 

A rule had been obtained calling upon the defen- 
dant to show cause why the sum of 159^ S& lid., 
together with the plaintiff's costs o( and occasioned 
by, this application to the Court to be taxed by one 
of the Masters of this Court should not respectively 
be paid out of Court to the said plaintiff or Hessrs. 
Miller ft Smith, their attorneys, out of the som of 
1651. paid into Court in this cause by the sheriff of 
Kent pursuant to an order of Erie, C.J. 

/. Brown, Q.(7., and Lanyon, now showed cause, 
and referred to, 

Skelton r. Symonds, 84 L. J. 0. P. 151 ; 

BelUumse v. MeUor, 4 H. ft K. 116 ; 

Williams v. Cfrey, 29 L. J. Q. B. 86. 
They distinguished 

Whitmore v. Wakerley, 34 L. J. Ex. 183. 

Lush, Q.C., and R. E. Turner, in support of the 
rule, relied on, 

WhUmore v. WaJeerUy, and Turner v. JDaxiee, 
2 Saund. 148 a. 

Eblb, C. J.— I am of opinion that the rule in this 
case should be diachaiged. The action was brought 
by Hartley, the creditor against Mare, the debtor. 
Aiter the action was brought, Mare executed a deed 
of inspection, which is admitted to have been valid 
under the 192nd section of the Bankruptcy Act, 1661. 
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After that deed was executed and registered, and a 
certificate of registration had been given, a writ of 
fieri facUUf issaed at the suit of the plaintiff, nnder 
which the* sheriff seized the property of the debtor. 
19'otice of the filing and registration of the said deed 
was then giyen to the sheriff. An interpleader sum- 
mons was taken out by the sheriff, and the whole 
matter was referred to the Court. The money has 
been paid into Court by the inspectors, and the ques- 
tion now arises, whether the inspectors are entitled to 
this sum. I am of opinion that they are entitled to 
that sum of money. The effect of this deed was to 
giye to the defendant the protection which he would 
hare had had he been adjudicated a bankrupt Now 
section 198, upon which my judgment is based, enacts 
"That after notice of the filing and registration of 
such deed has been given as aforesaid, no execution, 
sequestration, or other process against the debtor^s 
proper^ in respect of any debt, and no process 
against his person in respect of any debt, other than 
such process by a writ or warrant as maybe had 
against a debtor about to depart out of England, shall 
be available to any creditor or claimant without leave 
of the Court ; and a certificate of the filing and regis- 
tration of such deed under the hand of the Chief 
Begistrar and the seal of the Court shall be available 
to the debtor for aU purposes as a protection in 
Bankruptcy.** 

Kow the plaintiffs are creditors who have issued 
process against the debtor's property, and they are 
seeking to make that process available after such 
notice as is mentioned in this section. The Court is 
now asked to make such process available. What is 
to be the meaning of the general enactment, if the 
plaintiffs issuing such process are to be allowed to take 
the proceeds of the execution ? It was impossible for 
plaintiffs' counsel to answer the question. This en- 
actment is universal, and I think, therefore, that this 
process is not available to the plaintiffs. The money, 
therefore, which was paid into Court, and advanced 
by the inspectors to prevent a sale of the property, 
must be handed over to them. The words in this sec- 
tion are general, and we are bound to give effect to 
them. We were pressed a good deal with the case of 
Whiimort v. WakerUy in the Exchequer. In that 
ease an application was made by the defendant to have 
a writ of fi. fa, set aside. I do not clearly see the 
argument adopted by the Court But the judgment 
which I am now giving does not conflict with the one 
given in that case. There it might have been that 
the party applying to the Court had no right to have 
the writ set Mide. Our judgment is clearly not con- 
flicting with that. The creditor may go on with his 
action, but the moment he touches tiie debtor's pro- 
perty, then section 198 operates, and the Court has 
power to say to the creditor, You shall not make that 
process available against the debtor's property in con- 
travention of the rights of the other creditors. The 
argument, based upon the supposed laches of the in- 



spectors, is inapplicable. The whole of the sections 
firom 192 to 198, were enacted for the benefit of the 
general body of creditors, and the inspectors now 
intervene on their behalf ; as against them, therefore, 
the argument as to their laches has no relevancy. 

Btles, J. — I am of the same opinion. I rely 
entirely on section 198, which in terms enacts that 
after notice has been given, no process shall be avail- 
able to the creditor against the debtor's property 
without the leave of the Court There is no conflict 
between this judgment and the one given in the Ex- 
chequer. A writ of execution is in force until after 
the execution thereof. There may be many cases in 
which it might be prejudicial to set aside the writ 
We are not asked to set aside the writ, but only to 
enforce the provisions of section 198. 

KsATiNO, J. — I am of the same opinion. If we 
were to make this rule absolute, we should be going 
in direct opposition to the words of section 198, and 
to the interest of the general body of creditors. 

MoNTAOins Smith, J. — I am of the same opinion. 
RuU diacharged, wWunU coats. 

^* ^* ) In the Matter of Mart Graham. 

25 Mat, 1865. i 

3 <fe 4 WiU. 4, c. 74, ». dl^Dispendng with 
Concurrence of Husba'nd on Sale of Land hy 
Wife. 

Where land has been left to a married woman, one 
portion of which she has agreed to sell to a willing pur- 
chaser^ and the other she intends to sell when convenient, 
on an application by her to dispense with the concur- 
rence of her husband, wTio has deserted her, on the sale 
of both portions, the Court will not make a general 
order, but will limit it to the portion sold. 

Bridge moved for an order under 3 & 4 Will. 4, 
c. 74, s. 91, to dispense with the concurrence of the 
husband of Mary Graham, in the conveyance by her 
of her interest in certain property under the will of 
her late £ither. The affidavit stated that Mary 
Graham was married in 1831, and was deserted 
by her husband in 1849, since which time she. has 
heard nothing of him. In 1861, her fittlier by his 
will devised to her certain land situated in two 
parishes in Cumberland. One portion she had agreed 
to dispose of to a willing purchaser, and the other 
she intended to sell as soon as she could meet with a 
purchaser. 

Bridge asked for one order of the Court to apply to 
both lands. He cited. 

Be Woodhall, 3 C. B. 639. 

Erle, C.J. — ^We can only make an order with 
respect to the portion now agreed to be sold. 

General order refused, limiteJtto land sold. 
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C. F» ) Phklfs «. Loimosr ajtd Nobzs- 
2ft May, 1865. i Wbstebsi Railway Gompakz. 

EaUway Company — Pasaengers ordinary Lug- 
gage — Deeds and Bank-NoteB. 



ThApLaxidiff^ an aiiomty, took a tiek§ta»a 
ofi a railway. By thg Railway Compamea AU of 
ParUatnenty eaoh passenger is alUwed to take wUh 
him his "ordinary luggage^'** rwt exceeding a esrkMm 
weighty without any charge being mads for the carriags 
Ihsreof, The plainUff, an aUomeyy took wUh him a 
portmantsafu^ eontainingp amongst other things, deeds, 
domunmiSj and Bank of England notes, which he was 
carrying with him for the purposes of a siM in v^wh 
he was employed by a dienL 
Inanactionf or delay in delivering the portmanteau: — 
Held, that the plaintiff could not recover damages 
in respect of the deeds, doeuTnents, and bank-notes, 
inasmuch as they were not ** ordinary luggage.'* 

This was an action brought against the London and 
North- Western Railway Company, for delay in de- 
liyering a portmanteau which they carried for the 
plaintiff as a passenger on their line. 

The facts were as follows : — 

The plaintiff, who was an attorney^ nsiding near 
Maidstone, was employed by a client to conduct his 
defence to an action brought against him in the County 
Court of Montgomery, held at Machynlleth, and it 
became necessary for the plaintiff to attend Hie said 
Court personally to produce certain deeds and other 
documents relating to the action. The plaintiff, in 
order to go to Machynlleth, obtained a ticket from the 
defendants and became a passenger on their railway, 
taking with him a portmanteau containing amongst 
other things the aforementioned deeds, documents, 
and some bank-notes, required for the purposes of the 
trial. This portmanteau, through the neglect of the 
deSendantB, was miscarried, and thereby the plaintiff 
had to wait a long time before his portmanteau 
was deliTered, and on that account was unable to 
produce the sud deeds, documents, and bank-notes 
at the trial of tlie cause in the County Court; and 
the cause was in consequence adjourned to the then 
next Court, whanby the journey of the plaintiff 
became uaaiees. 

The pnaut action came on to be tried, befoue 
Bylea, J., at tJie London Sittings, after Hilary Teon, 
1866. The laainad Judge toM th» jury, in case they 
found a Teidict for tiie plaintiff, to find the amount of 
damages to which the plaintiff would be entUifld for 
t3ie delay in the deliTeiy of the portmanteau, including 
the deeds, documents, and bank-notes, and also to find 
the amount of damages ezdnslTe of the deeds, docu- 
ments, and bank-notes. 

The jury assessed the damages, inclusire of the 
deeds, documents, and bank-notes, at 442. Is., and 
ezclusiTe of them at 202. 



Yeidiot for the plaintifi; damages UL Is., witit 
lea¥o lesenred^to the defendants to more to rednn the 
damagea tOL 20i 

Kemplay, in Easter Term, moved pursuant to leare 
reserved, and obtained a rule nisi to reduce the damages 
to 202. , on the grounds — ^Ist, that the deeds, doca- 
ments, and bank-notes were ifot the plaintiff*s oidinaiy 
InggagOy which he was entitled to carry without pay- 
ing for the same ; 2nd, that the alleged loss of his 
joumeya was too remote to be recoverable as damages 
against the defendants. 

HuddUston, Q. C. (PHdeoMoe with him), now ahoved 
cause. 

This case turns on the construction of the 66th aeetioQ 
of 9 & 10 Vict c 204. This section enacts that ereiy 
passenger travelling upon the railway may take witii 
him his ordinary luggage, not exceeding a oertsia 
weight, free of chaige. The defendants say that Ihey 
only contracted to carry the plaintiff and his "ordi- 
nary luggage" to his destination. What is ordimzy 
luggage ? Is it not what a person, looking te los 
station and calling, might be expected ordinarily to 
cany with him! A barrister his wig and gown, s 
surgeon his surgical implements, so an attorney his 
professional papers. The goods of a commercial 
traveller, which he carries for sale, stand on a differeat 
footing, see 

CaMU T. London and North-Western BaUway 
Company, 80 L. J. C. P. 289 ; 

The Great Northern Railway Company y. S^^ 
herd, 8 Exch. 30 ; 21 L. J. Ex. 286. 
The latter case seems to support the plaintiff's 
view, for Parke, B., there defines luggage to be 
"clothing and such articles as a traveller usually ca^ 
ries with him for his personal convenience, perhaps 
even a small present, or a book for a journey, might 
be included in the term." If a book for amusement 
is ** ordinaiy luggage, " why not a book for instructiwi, 
and if a book for instruction, why not profeeaiottal 
papers f The question as to what is " ordinary log- 
gage," has been frequently decided by the American 
Courts under the term " baggage ; " see 

Story on Bailments, § 499, p. 440 (7th ed.)i 
where the American authorities are collected. 
2ndly. The damages are not too remote, 

Shnsed v. Foord, 1 EL & El. 602. 

Kemplay^ {T. W. Wheeler, with him). 

This rule should be made absolute on botii groands. 
<« Ordinaiy luggage" is luggage earned for a pas- 
senger's personal use and convenienco* and not thai 
which he carries for another pwson. Deeds, whether 
oanied for the passenger himself or for another, cannot 
be ' ' ordinary luggage. " The liability of railway com- 
paniea would bo enormous if they were held liable in 
laapeet of deeds as *< ordinary luggage ; " apaneoger 
might carry in his portmanteau a bond for 10,0002. It 
may be difficult to draw a line, but it cannot be that 
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deeds and money carried for tlie serrioe of attotiier, 
an part of a passenger s ordinary Ingg^ge* 

Eeu, CJ.—T]ua mk mnat be made absolale. The 
quition is eonfined to Uie plaintifTB right to leooTer 
damages in respect of deeds taken by him in bis port- 
JDantean in hie profaaaional ehanaoter on a joomey on 
the defendants' railway. The mon^y faUa within the 
same categozy, being ^5L fair the purposes of the liti- 
gation. I consider that the damages must be reduced 
by the amount given for the delay in the deliveiy of 
theeei the loss not being in retpect of '* ordinary 
higgBge;*' %.€., luggage carried for liie plaiiilaff*B 
personal use as a traveller. It is impossible to Jtaar 
a line as to what things may be earned for per- 
sonal use ; that which is of use to one man may 
be an inconyenience to another. The habits of in- 
diridoal passengers do not fall within the cogni- 
sance of carriers ; but when I come in contact with 
something entirely different, being a thing carried 
not at all for the personal use of the passenger, but 
for the service of another, I have no hesitation in 
saying that this is not '* ordinary luggage *' within the 
meaning of section 66. 

WiLLES, J., concurred. 

Btles, J. — I am of the same opinion. Even if the 
title-deeds and documents had been taken by the 
plabtiff for himself, I think they would not have come 
nnder the head of *' ordinary luggage ;" but here, where 
the plaintiff was taking them for the use of another, 
the case is clearer stilL In cases of this nature, as has 
been abeady suggested in argument, the losses of the 
railway companies might be enormous if they were held 
^ble in respect of valuable documents carried by them 
without notice as part of a passenger's ''ordinary 
hggage." I agree with my Lord that in this case 
there is no distinction between the money and the 
deeds, both being taken by the plaintiff for the use of 
some one else. 



MoKTACUE Smith, J., concurred. 



Rule ahsoliUe. 



MacCai.l V, Taylob. 



C. P. 

27 May, 1865. 

Bill of Exchange — Promiuory Note—rlnchoaU 
Imtrument without any Date or Drawer^s 
Name, 

DefendatU was sued by the plaintiff, who was the 
bona fide holder for value, upon the following instru- 
wen^—" Pour mmths after date pay to my order 300?." 
It was addressed to, and accepted by, the defendant. It 
bore neither the drawer's name nor any date : — 

Held, that plaintiff vxu not entitled to declare upon 
(his instrument, either as a bill of exchange or apro- 
nisaorg note, and that it was an incomplete instrument 
^^fhi^tkihoUor might have perfected by inserting the 



ehrawer^s fumu, asmsming tkeU he had .authority so 
to do. 

Declaration, 1st count — Defendant was sued as 
the acceptor of a bill of exchange. 

In the 2Dd connt defendant was sued as the maker 
of a promissory note, of which plaintiff was the 
bearer. 

The 3rd count was for money due for goods sold 
and delivered, and on accounts stated. 

By the pleas defendant traversed the acceptance of 
the bill, and the making of the note. 

To the 8rd count, plea never indebted. 

Terdict for defendant on the two first counts. 

The facts were these : — 

The instrument upon which defendant was sued 
was as follows : — 

"Four months after date pay to my order the sum 
of three hundred pounds value received. 
«* To Captain W. Taylor, 
Ship 'Jasper,* 
11, Great St Helen's, London, E.C." 

And across the instrument was written, 
"Accepted, W. Taylob." 

Defendant was the captain of the ship "Jasper,** 
and plaintiff, it appears, supplied that ship with certain 
goods, in payment of which the instrument now sued 
on was given. It was admitted that plaintiff was the 
bond fide holder for value. The instrument contained 
neither the drawer's signature, nor was there any date 
upon it 

A rule had been obtained calling upon the defendant 
to show cause why the verdict entered for the defen- 
dant on the second count, should not be set aside, and 
be entered for the plaintiffs, on the ground that the 
instrument therein declared on was a promissory 
note. 

Day now showed cause, and contended that the 
instrument declared on was neither a bill of exchange 
nor a promissory note, 

Stoessiger v. The South-Eastem Railway Company, 
3 £L & BL 549; 23 L. J. Q. B. 293. 

Hannen and Lord, in support of the role, contended 
that the. instrument only required the filling in of 
the drawer's name, which was a matter of form, and 
that defendant might be sued upon it as the acceptor 
of a bill of exchange, 

Cruchey v. Clarence, 2 M. & S. 90 ; 

Crutchly v. Mann, 5 Taunt 529 ; 

Fielder v. Marshall, 30 L. J. C. P. 158. 
[Byles, J. — In those cases a blank was left for 
payee's name, here the drawer's name is not inserted.] 
The instrument may be treated as a promissory 
note, 

Millar v. ThompsoTi, 3 M. & G. 576 ; 

Armfield v. AllpoH, 27 L. J. Ex. 42 j 

Peto V. Reynolds, 9 Ex. 410 ; 

Byles on Bills, 68 {7th cd.). 
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Erlb, C.J. — I am of opinion that thxa role shonld be 
discharged. This instrument which has been declared 
on both as a promissoiy note and as a bill of exchange 
says, " Four months after date pay to my order the som 
of three hnndred pounds yalae receired." There is no 
drawer's name attached to it, and it appears to have 
been accepted by the defendant. It is an inchoate 
instroment. The question is, whether the holder has a 
right to declare upon this instrument either as a bill of 
exchange, or as a promissory note. It is clearly not 
a bill of exchange, nor is it in form a promissoiy note. 
Full effect would haye been given to the instrument 
had the plaintiff completed it by signing his name, 
assuming that he had authority to complete it. The 
instrument at present is not perfect It is not the 
subject of an action as a bill of exchange or a pro- 
missory note. The case of Stoestiger t. The South- 
SasUm Railway Company (loe. eit. ) is directly in point 
The other cases which have been dted are dearly dis- 
tinguishable. In all of them nothing more was re- 
quired to be done. Nothing ban be dearer to my mind 
than that abill of exdiange should show the name of the 



^drawer. It is Teiy important for the acceptor to know 
who is the drawer. The captain of the ship in tiiit 
case is the acceptor, and he accepted the bill for goods 
which had been supplied to the ship. The pbUntiff 
now seeks to lecorer upon this bill without oompletisg 
it We are justified in acting upon the dflcifioa 
arrired at in SUfemffer y. The South-EaeUm RiUwtaf 
Company (loe, eU,). As the instrument appein at 
present, it is an inchoate instrument 

WiLLBSy J. — I am of the same opinion. 

Btues, J.— I am of the same opinion. Tliis is 
dearly different from the case where the acceptinee is 
inbUmk. 

MoNTAGTTS SMITH, J.^Iu Stoestigor y. The firaft* 

Bdtlem Bailtoay Company {loe. eU.), the instroment 

was somewhat similar. Lord Campbell in giving jndgr 

ment in that case says, "it is not a biU of exchangCf 

for it has neither drawer nor payee, and it is not a 

promissoiy note because it does not contain a pronuBO 

to pay any one." 

JUUediachargel 



la Jcxi; 18<9.] 



THE NEW REPORTS. 



209 



EQUITY. 



' The Leathes- Cloth 
House of Lords. Ck)MPANY (Limited) 
SIMaech, 8,4April,( v. The American 
12MAT, 1865. I Leather-Cloth 
[ Company (limited). 

Present^TnE Lord Chancellor, Lord Cran- 
worth, and Lord Eingsdown. 

Trade-Mark — Verbal Statements — 
Migrepresentation. 

A trader will not be protected in the exclusive use of 
a trade-mark, if «ue4 trade-mark contain mis-steUements 
of any material fact ealeulaied to deceive the public 

Semble, although there is property in trade-marks, yet 
thai property may not always be capable of assignment, 

Semble, an assignee of a trade-mark will not be pro- 
^^<^ in the enjoyment of it, if it contains statements 
vhieh, though applicable to the original adopter, or 
^ ctrcumstoTkces under which the mark obtained repu- 
taiumy are not applicable to the assignee, or the circum- 
stances under which he uses it. 

This was an appeal from a decision of the Lord 
Chancellor, reported, 8 N. R. 265, reversing a deci- 
sion of Vice-chancellor Wood, reported, 2 N. R. 481 ; 
1 Hem. & MilL 271. 

The suit was instituted by the present appellants to 
restrain the respondents from using a trade-mark, 
alleged to be a colourable imitation of one used by the 
appellants. 

The appellants, in 1857, purchased the business of a 
company for the manufacture of leather-cloth, styled 
"The Crockett International Leather-Cloth Com- 
P^7f** including the right to use a certain trade- 
mark. Tho International Company were the pur- 
chasers in 1855 of tho business of a firm styled •* C. P. 
and J. R. Crockett & Co.," who had attained consider- 
able reputation for the manufacture of thn artida 
known as American leather-cloth, which had been, in 
iict, inyented by C. P. Crockett and J. R. Crockett, the 
principal members of that firm, whose original place 
of business was at Newark, New Jersey, but who 
subsequently established a branch business at West 
Ham in England. 

Both the Knglish and the American businesses were 
purchased by the International Company, but the 
latter was soon transferred to another company, and 
the former only was purchased by the appellants. 

In 1856, the International Company purchased from 
one Dodge^ a member of the late firm of C. P. and 
J. R. GiMlMtt ft Co., a patent for tanning leather- 



doth, and they thenceforth used the following trade- 
mark or advei'tisement, which was impressed on all 
their first-class goods, and which was six inches in 
diameter — 






'**^*wt*'^*'_ 



^JA&CP CROCKETT. J 
tp MASVFACTVMERS # 



'^ 



'< 



^f ST HA^» 



^^ 



^ 



The patent for tanning the cloth had been allowed 
to expire, and it was admitted that, from the first, the 
above trade-mark had been applied to untanned, and 
consequently unpatented, doth, as well as to tanned 
cloth. 

It appeared that the tanned cloth bore a somewhat 
higher price in the market than the untanned cloth : 
but it also appeared that the amount of untanned 
cloth that was sold, greatly exceeded the amount of 
tanned cloth, and, in fact, it was admitted that the 
amount of tanned doth had never exceeded one-tenth 
of the untanned doth. 

The above trade-mark had been uniformly used by 
the International Company for their ''first quality " 
doth, until they transferred their business at West 
Ham, as above stated, and since that it had been 
similarly used by the appellants. 

The respondents were incorporated in 1861, and 
they used a trade-mark, six inches in depth, for their 
"first quality '* doth, which was as follows— 



^^tR CLOTH a,^ 

UliKEHERCLOIE ^ 



/ 

mNUFAGTURED n rmmMANACER 
LATE WITH 

JJl&Cr. CROCSETT&C? 

12 Y^ 
OLD KENT ROAD,LONDON. 

The respondents, besides denying that their mark 
was an imitation of the appellants' mark, adduced 
evidence to show that persons had bought the ordinary 
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untanned cloth of the appellants, believiDg it to bo a 
patent article, and had, in consequence, been induced 
to pay a higher pi-ice. 

The specification in pursuance of the conditions of 
the letters-patent obtained by N. S. Dodge, so far as 
is material, was as follows — 

"My said invention relates to an improrement in 
the manufacture of what is usually called leather- 
cloth, that is, cloth covered or coated with an enamel- 
ling material or composition, so as to resemble leather, 
such cloth being applicable to many of the purposes to 
which leather is applied. 

** The improvement consists in preparing the cloth 
to be manufactured into leather-cloth by communicating 
a uniform colour thereto, either by the ordinary pro- 
cess of dyeing, or by tanning, prior to the application 
of the enamelling material, or composition, upon the 
surface. According to the process at present in use, 
the cloth is usually employed in a plain or uncoloured 
state, and it is found to be a great improvement to 
dye or colour the same uniformly, as hereinbefore 
described, on one or both sides, prior to the application 
of the composition, or enamelling material, to the sur- 
face. It is found that by this process a less amount 
of enamelling composition is required to produce the 
same effect than by the ordinary process, whilst the 
enamelling composition adheres much better to the 
fabric than when spread upon uncoloured cloth, 
thereby producing a better quality of leather-cloth 
than has heretofore been obtained." 

The Vice-chancellor m^ide a decree in favour of 
the appellants, which was reversed by the Lord 
Chancellor. 

The facts are stated, at lengthy in the reports 
cited above. 

Cairns, Q.C., and Dickinson, for the appellants, 
commented on the judgment of the Lord Chancellor 
in the Court below. 

The effect of the doctrine of the Lord Chancellor 
will be that no trade-mark, not even an emblematical 
one, will be assignable, because it originally got its 
celebrity from association with a particular manu- 
facturer : 

Pidding v. ITbw, 8 Sim. 477, 
is easily distinguishable from our ease ; there there 
was a gross fabrication, a long rtoiy which was a pure 
invention, 

Sykes v. Sykes, 8 B. & Or. 641. 

Our mark does not assert that the goods were made 
either by the International Company or by J. R. & C. P. 
Crockett. In fact three several manufacturers axe 
mentioned. The word * * tanned ' ' does not imply that 
every article to which it is affixed is tanned. The 
word is merely part of the trade-mark as a whole. 
'* Falsehood" only applies to statements made animo 
decipiendi. No deceit is intended here, and none is 
practised. It would be a most dangerous practice to re- 



solve a trade-mark into a number of several assertioiu, 
which if done with trade-marks comprising words, 
must also be done with trade-marks purely emblema- 
tical. 

[The Lord Changellos inquired whether the fact 
of the right to a trade-mark being recognised by the 
trade, would affect the question ? ] 

CaimSf Q,C.t referred to 
MacAndrew y. Basset, 4 N. R. 12, 128. 

[The Lord Chancellor expressed his approval of 
that report of the case, and read out his judgment as 
there given in exUnso, as expressive of his views of the 
limits within which the right of property in trade- 
marks ought to be recognised.] 

[The Lord Chancellor. — I have called your 
attention to the distinction between a name or mark 
which obtains currency apart from any signification it 
originally bore, and a name or mark which obtains 
currency on account of a certain meaning it bears. In 
the latter case, can the trade-mark be used by one to 
whom the statements contained in it do not apply ! 
If an advertisement becomes a trade-mark, and is 
assigned, can it be used by the assignee if it states 
facts not applicable . to the assignee ? Take ^^ 
case I put below of the two Bradfords. Suppose 
that a firm of A B & Co. had been manufacturers 
at Bradford, in Wilts, for fifty years, and that 
broad-cloth marked, **A B & Co., makers, Brad- 
ford," had obtained a great reputation, and that A B 
ft Co., on discontinuing business, sold and transferred 
the right to use their name and mark to a firm of 
C I> ft Co., who were manufacturers at Bradford, 
in Yorkshire ; would the latter be protected by a 
Court of Equity if they marked their cloth, "A B ft 
Co., makers, Bradford"?] 

We submit that the locsl advantages enjoyed by 
the Wiltshire Bradford distinguished that ease from 
the present, and referred to 
Croft ▼. Day, 7 Beav. 84 ; 
EdeUten y. Vick, 11 Hare, 78. 

ItoU, Q,C, and Fischer, for the respondenia, denied 
that there was any resemblance betw««n the marks, 
and contended that the appoU«tits* miu'k was a mere 
advertisement^ »nd contained such mis-statements as 
altogether to disentitle it to protection. 

As to using the word "patented " improperly, they 
cited 

Flavel V. Earrison, 10 Hare, 467. 

[The Lord Chancellor. —Suppose a company 
formed at Birmingham, called the *-* Table-knife Com- 
pany (Limited) " ; suppose them to buy up the busi- 
ness and trade-marks of Rodgers ft Son, Sheffield, and 
while continuing to manufacture their knives at Bir- 
mingham, to stamp them ** Rodgers ft Son, Sheffield," 
could they be protected in that t] 

We submit that they clearly could not, especially 
if the mark was worded, " Rodgers ft Son, manufac- 
turers, Sheffield," and that, though it was not : 
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saiy for them to go the length of aaying that no 
aHsignment of a trado-mark could be supported, yet 
that it would be better to hold that, than to pentdt 
such a fraud. 
They alao cited, 

jient Y. Turpin, 2 John, ft H. 139 ; 

Perry v. TrueJU, 6 Beav. 7S. 

Cairns, Q.C., in reply. 

[The Lobd Chakcellok. — ^Your mark, by its con- 
stitution, points out that it refers to an article which 
is tanned and patented ; the respondents' mark is 
affixed to an article which is neither tanned nor 
patented. Can you complain ?] 

We submit that the essential point is, that the 
respondents* mark is appended to an article which is 
genericaHy the same as ours. The fact of their article 
having some difference in specie, having some super- 
added property, which ours has not, is not necessarily 
decisive against us. Take the case of a patent for 
twisted cotton— say BelFs Patent Twisted Cotton — 
with a crown above. Would one be at liberty to copy 
this mark exactly, omitting "patent,** and then to 
affix it to cotton colourably similar, but not twisted 
by Bell's process t We had a patent originally, and 
there is nothing wrong in using the term after the 
patent has expired : the 6 & 61Will. 4, c 83, s. 7, 
says we may do so. There was no possible deception 
here ; neither intent to deceive, nor actual deception 
in fact No witness says he bought untanned cloth, 
believing it to be tanned, on the faith of the mark ; 
they only say they believed our cloth altogether was a 
patent article. We admit fully there are degrees of 
misrepresentation that will disentitle to protection. 
We accept the illustrations of the Lord Chancellor, 
because they all show that, in order to disentitle, there 
must be some further ingredient than what is found 
in onr case. In the case of the two Bradfords there 
was an essential misrepresentation ; viz., that the 
cloth made in Yorkshire enjoyed advantages which 
could only belong to cloth made in Wilts. So with 
tiio Sheffield goods ; there, again, locality is all im- 
portant. If the Birmingham company, after buying 
up Bodgers' business, had continued it at Sheffield 
under their own name, using also Rodgers* name and 
mark, that would have been perfectly analogous to 
our case, and perfectly legitimate. Are your Lord- 
ships prepared to say that no trade-mark which has 
been assigned throughout the kingdom is entitled to 
protection, unless it is accompanied by words expres- 
sive of every change of hands through which it has 
passed ? If the words in Our trade-mark state that 
which was true when they were first devised as a 
trade-mark, that is enough. 

12 MA.T, 1865. 

Lobd Csakwohth : This case coming by appeal 
from a decision of the Lord Chancellor, I believe it to 
be more consistent with ordinary usage, and I know it 
will be more agreeable to his Lordship, that some 



member of your Lordslups' House other than the Lord 
Chancellor should move the judgment of the House. 
I have, therefore, undertaken to do so. 

The ground on which the Lord ChanceUor proceeded 
was, that the trade-mark used by the appellants is so 
constructed and worded as to contain more than one 
false assertion calculated to mislead those who rely upon 
it ; that it represents the articles stamped with it as 
being the goods of the Crockett International Leather- 
C16th Company ; that these goods had been manu- 
factured by J. R. and C. P. Crockett ; and that they 
were tanned leather*cloth. The Lord Chancellor was 
of opinion that to give protection to such a trade- 
mark, when affixed to goods not of the International 
Leathw-Cloth Company, not manufactured by J. B. 
and C. P. Crockett, and not consisting of tanned 
leather-cloth, would be to make the Court of Chancery 
ancillary to the protection of fraud, and that it would 
or might enable manufacturers and sellers of goods to 
secure custom to themselves by falsely leading pur- 
chasers to believe that they were buying something 
different from that which the trader was in fact selling. 

Of the justice of this principle no one can doubt. 
It is founded in honesty and good sense, and rests on 
authority as well as on principle. Yice-Chancellor 
Shadwell refused to protect a trade-mark, whereby 
the plaintiffs falsely represented the tea they were 
selling as being something different from what it in 
fact was, and there are otiier cases in the books rest- 
ing on the same principle.* 

The case put by the Lord Chancellor of the sale of 
a manufactory of fine cloth at Bradford in Wiltshire, 
to traders at Bradford in Yorkshire, who should after- 
wards carry on the manufactory there, would be an- 
other illustration of the same principle. If the trader 
were in such a case to stamp his goods with the trade- 
mark *'A B & Co., Makers, Wilts,*' he would be, 
under the name of a trade-mar*k, really attempting to 
deceive purchasers, and would be entitled to no pro- 
tection, even though that had been the trade-mark 
used by his vendors. 

So in the case of bottles or casks of wine stamped 
as being the growth of a celebrated vineyard, cheese 
marked as the produce of a famous dairy, or hops 
stamped as coming from a well-known hop-garden in 
Kent or Surrey. No protection would be given to the 
sellers of such goods if they were not really the pro- 
duce of the places from which they purported to come. 

But the counsel for the appellants argued that this 
principle is inapplicable to a case like the present, 
where the appellants fairly and openly bought the 
manufactory as carried on in this country, with full 
right to use the old trade-mark. Such a course was, 
he contended, perfectly honest and consistent with 
the universal practice of trade. 

The Lord Chancellor observes that the ground on 
which Courts of Law and Courts of Equity have inter- 

* Piddiny V. How {loe.cit). 
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fered in the case of trade-marks has not been well 
defined, and lias not been made to rest on any satis- 
factory principles. 

The right to a trade-mark is a right closely resem- 
bling, though not exactly the same as copyright 
The word "property," when used with respect to an 
author's right to the productions of his brain, is used 
in a sense very different from what is meant by it 
when applied to a house or a watch. It means no 
more than that the author has the sole right of print- 
ing or otherwise multiplying copies of bis work. The 
right which a manufacturer has in his trade-mark is 
the exclusiye right to use it for the purpose of indi- 
cating where, or by whom, or at what manufactory, 
the article to which it is affixed was manufactured. If 
the word "property " is aptly used with reference to 
copyright, I see no reason for doubting that it may 
with equal propriety be applied to trade-marks. 

But I farther think that the right to a trade-mark 
may in general, treating it as property, or as an acces- 
sory of property, be sold and transferred upon a sale 
and transfer of the manufactory of the goods on 
which the mark has been used to be affixed, and may 
be lawfully used by the purchaser. Difficulties, how- 
ever, may arise where the trade- mark consists merely 
of the name of the manufacturer. When he dies 
those who succeed him (grandchildren or married 
daughters, for instance), though they may not bear 
the same name, yet ordinarily continue to use the 
original name as a trade-mark, and they would be pro- 
tected against any infringement of the exclusive right 
to that mark. They would be so protected, because, 
according to the usages of trade, they would be under- 
stood as meaning no more by the use of their grand- 
father's, or father's name than that they were carrying 
on the manufacture formerly carried on by him. Nor 
would the case be necessarily different if, instead of 
passing into other hands by devolution of law, the 
manufactory were sold and assigned to a purchaser. 
The question in every such case must be, whether the 
purchaser in continuing the use of the original trade- 
mark would, according to the ordinary usages of trade, 
bo imderstood as saying more than that he was carry- 
ing on the same business as had been formerly carried 
on by the person whose name constituted the trade- 
mark. In such a case, I see nothing to make it im- 
proper for the purchaser to use the old trade-mark, as 
the mark would in such a case indicate only that the 
goods 60 marked were made at the manufactory which 
he had purchased. 

The counsel for the plaintiffs, the present appellants, 
argued that this was all which his clients had done in 
this case, and so that the trade-mark used by them 
was one entitled to protection. The Lord Chancellor 
thought otherwise, and I am far from saying that I do 
not agree with him. But I do not think it necessary 
to go into this question, which appears to me one of 
some nicety, for I think it clear that there is, in this 
case, no infringement. 



The defendants* trade-mark is certainly not the 
same as that used by the appellants. But ii it only 
colourably different ? I think it is so different as to 
make it impossible to say that it is substantially the 
same. No general rule can be laid down as to what is 
or is not a mere colourable variation. All that can 
be done is to ascertain in every case as it occuis 
whether there is such a resemblance as to deceive a 
purchaser using ordinaiy caution. Here the differences 
are so palpable that no one can be deceived. In the 
first place, the shape is different. The plaintifb' 
trade-mark, if trade-mark it is to be called, is con- 
tained in a circle. The design of the defendants is a 
semi-circlf, mounted on a parallelogram. It is said 
that the defendants' goods may be so rolled as to ex- 
pose only the semi-circle, and so lead to the belief that 
the device in its integrity is a circle. I answer, 
vigilantibusnon dormientibus leges stibsermwU. Then 
might, however, be some force in the observation if 
the upper half was the same as, or even if it closely 
resembled, the upper part of the plaintifib* device. 
But this is not so. The name of the company it 
different. The word "Crockett" is prominently ex- 
hibited twice in the plaintiffs' upper half— not once 
in the defendants'. No one taking the trouble to read 
the two can say that he would be deceived. 

The gist of the complaint in all these cases is, that 
the defendants by placing the plaintiffs trade-mark on 
goods manufactured by the defendants, has induced 
persons to purchase them, relying on the trade-mark 
as proving them to be of the plaintiffs* manufacture. 
This necessarily supposes some familiarity with the 
trade-mark, but to any one at all acquainted with the 
plaintiffs' trade-mark in this case, I can hardly think 
that, even on the most cursory glance, there could bo 
any deception. 

Each of the trade-marks, it is true, as well that of 
the plaintiffs as that of the defendants, contain within 
its periphery an eagle, or that which we must suppose 
was meant to represent an eagle, but not at all resem- 
bling each other. The rest of the device, if it is to 
be called a device, consists merely of words intended 
to indicate the nature or quality of tb« article, the 
place of its manufacture, and the names of the manu- 
facturers. No one reading the two could fail to see 
that they differ in all these particulars. The letters 
are all printed in very large type, and the diameter of 
the circle which contains them is above six inches, so 
that there can be no difficulty in deciphering what is 
stamped. 

I mention this because, if instead of occupying this 
laige space, the whole had been engraved on a stamp 
of the size of a sixpence or a shilling, so as not to be 
capable of being read without a magnifying glass, or 
even without close examination, the case might have 
been different. A person purchasing leather-cloth so 
stamped might fairly say, " I did not attempt to de- 
cipher what was stamped on the article which I bought. 
I saw it had on it what appeared to be, and what 
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I could not discover not to be, the plaintiffs* stamp, 
and I therefore took it for granted it was the produce 
of his mannfactoiy." Bat this cannot apply to a case 
like that now before us, where that which is called a 
trade-mark is in tmth an announcement of the names 
of the manofiKtnrers, the style of the firm, and the 
place of the manufacture, in large letters, not only 
capable of being easily read, but intended to be read 
by all to whom the goods are exposed for sale. 

The object of the plaintifis in the use of their device 
was to announce (I do not say unfairly or dishonestly 
to announce) to purchasers that they were buying 
goods manufactured at what was the original Inter- 
national Leather Cloth Company, at West Ham, 
earned on by the Messrs. Crockett. I do not think 
tiiat a firm using such a device by way of trade-mark) 
can say that a rival manufacturer is guilty of an 
infringement, when he has adopted a device differing 
in shape, and announcing in letters equally large and 
legible the name of a different firm manufacturing 
goods at a dififerent place. 

On this short ground, I think that the appeal ought 
to be dismissed with costs. 

Lord Kikosdowk. — There are two questions to be 
decided in this case : Pirst. Whether the plaintiffs, 
the present appellants, have proved their allegation, 
that their right to the exclusive use of what is called 
their trade-mark has been violated by the defendants. 
Secondly. If that fact be established, whether there are 
sncb misrepresentations made by the plaintiffs in their 
trade-mark as to disentitle them to protection in a 
Court of £qaity. 

The rules of law applicable to both questions, are 
sufficiently clear and simple, though some difference 
of opinion seems to prevail as to the precise principles 
on which they rest ; and great difficulty is often found 
in applying (in this as in other matters) known rules 
to the facta of particular cases. 

The fundamental rule is, that one man has no right 
to put off his goods for sale as the goods of a rival 
trader ; and he cannot therefore, in the language of 
I^rd Langdale in the case of Perry v. Truefit (6 Beav. 
73), '' be allowed to use names, marks, letters or other 
inAieia^ by which he may induce purchasers to believe 
that the goods which he is selling are the.manufacture 
of another person." A man may mark his own manu- 
factore, either by his name, or by using for the pur- 
pose any symbol or emblem, however unmeaning in 
itself ; and if such symbol or emblem comes by use to 
be recognised in trade as the mark of the goods of a 
particular person, no other trader has a right to stamp 
it upon his goods of a similar description. This is 
what I apprehend is usually meant by a trade-mark, 
just aa the broad arrow has been adopted to mark 
Government stores, a mark having no meaning in 
itself but adopted by and appropriated to the Govern- 
ment. 

Th« jrtaintiffa* trade-mark, or what they call such, 



is of a different description, and, under the second 
question for consideration, the difference may be 
material ; but for the first question it does not seem 
to me to be so. 

In deaUng with this point it may be useful to con- 
sider, first, what representations the defendants had a 
right to make ; and next, what representations they 
actually have made. The leather-cloth of which the 
manu&cture was first invented or introduced into this 
country by the Crocketts, was not the subject of any 
patent. The defendants had a right to manufacture 
the same article, and to represent it as the same with 
the article manufactured by Crocketts. And if the 
article had acquired in the market the name of 
Crocketts' leather cloth, not as expressing the maker 
of the pai'ticular specimen, but as describing the 
nature of the article, by whomsoever made, they had 
a right in that sense to manufacture Crocketts' leather- 
cloth, and to sell it by that name. 

On the other hand, they had no right directly or 
indirectly to represent that the article which they sold 
was manufactured by Crocketts, or by any person to 
whom Crocketts had assigned their business or their 
rights. They had no right to do this, either by posi- 
tive statement, or by adopting the trade-mark of 
Crocketts & Co., or of the plaintiffs to whom Crocketts 
had assigned it, or by using a trade-mark so nearly 
resembling that of the plaintifis as to be calculated to 
mislead incautious purchasers. 

These being, as I conceive, the rights of the defen- 
dants, and the Umits of those rights, what is it that 
they have actually done, and in what respect have 
they infringed the rights of the plaintiffis ? 

That depends upon the question, how far the defen- 
dants* trade-mark bears such a resemblance to that 
of the plaintiffs as to be calculated to deceive incau- 
tious purchasers. 

If we compare the statements of the two trade- 
marks, there is no statement in the one which can be 
considered as identical with, or, indeed, resembling 
the other, except this, that both profess to seU leather- 
cloth, a profession which both have a right to make. 

The defendants describe their article as ''leather- 
cloth, manufactui'ed by their manager, late with J. R. 
and C. P. Crockett k Co.," clearly showing that they 
do not pretend that their cloth is manufactured by 
that firm, or by any persons who have succeeded in 
business to that firm. The plaintiffs, on the other 
hand, describe their articles as ''Crocketts & Co., 
tanned leather-cloth, patented January 24, 1856, J. R. 
and C. Crockett, manufacturers.'* 

Neither in the description of the article to be sold, 
nor of the makers, is there anything to be found 
which could induce any person of common sense to 
suppose that in bujring the defendants* goods he was 
buying what had been manufactured by the plaintiffs. 

But it is said that in the form of the stamp, the 
adoption of the American eagle as an emblem, and 
the collocation of the words J. R. and C. P. Crockett 
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& Co., there is an obvious imitation of the plaintiffs' 
mark likely to lead to a mistake of the defendants' 
goods for the goods of the plaintiffs. On compoiing 
the two stamps there does not appear to me to be 
any such general resemblance as is relied on, nor do I 
think that there was in troth any intention to pro- 
duce such result, though the intention is immaterial 
if the result be produced. I think that the object 
of the defendants was of another kind ; that their 
object was not to represent their company as the 
plaintiffs' company, or their goods as the plaintiffs* 
goods, or to produce any confusion between the two, 
but to represent themselves as a rival company manu- 
facturing and selling the same article with the plain- 
tiffs, viz., the leather-cloth invented, or supposed to 
have been invented, by Crockett in America, and 
which they desire to recommend to customers by 
holding out that it is manufactured not by Crocketts, 
but by persons who, having been in the employment 
of Crocketts, may be supposed to have acquired com- 
plete knowledge of their process, 

l^ow these representations are no infringement of 
the plaintiffs' right, and the purpose which I have 
supposed accounts for the similarity, as far as there 
can be said to be any similarity, between the trade- 
marks of the two companies. 

The defendants wish to represent that their busi- 
ness consists in manu&cturing and selling not merely 
leather-cloth, but the particular leather-cloth invented 
in America by Crocketts, and they, therefore, take the 
name of the American Leather-Cloth Company. For 
the same reason they adopt the American eagle as a 
badge, but their figure has not the smallest resem- 
blance to the same emblem on the plaintiffs' represen- 
tation. For the same reason they refer in prominent 
characters, to J. B. and C. P. Crockett ft Co., for 
the purpose of showing that they manufacture the 
same article which Crocketts manufactured, and have 
the means of using the some processes which Crocketts 
used, by the employment of a person who has been in 
the service of those gentlemen. 

If tlus statement be true, the defendants are justi- 
fied in making it, but if it be untrue, however repre- 
hensible the statement may be, it does not constitute 
a colourable imitation of the plaintiffs' trade-mark, or 
amount to an infringement of their rights. 

I think, therefore, that the plaintiffs have failod in 
proving the fact which forms the foundation of their 
case, and in establishing any ground for the inter- 
ference of the Court, and that for this reason, if for 
no other, the appeal must be dismissed. 

But it may be proper to make some observations on 
the second point, which Is one of great importance. 

Kobody doubts that a trader may be guilty of such 
misrepresentations with respect to his goods as to 
amount to a fraud upon the public, and disentitle 
him on that ground against a rival trader to the relief 
in a Court of Equity which he might otherwise claim. 
AThat would constitute a misrepresentation of this 



description may in particular cases be a lOBSonaLble 
subject of doubt, and it was in the present case the 
ground of the difference between the two jadgmenti 
mider consideration. 

The general rule seems to be, that the nus-statement 
of any material &ct, calculated to deceive the pablic, 
wiU be sufiScient for the purpose. This was the fomi- 
dation of the judgment in Pary v. Trwfit (toe. «t), 
and in the case of Eowqwis Mixhtre—Pidding v. 
^019 (loC'cU,) — and seiveral other cases, as well as 
of the Lord ChanceUor's judgment in the case before 

US. 

It was said, that if this principle be pressed to its 
full extent, it will prevent the use of the name of a 
firm by any but the original partneis, and vill of 
course prevent, on. a transfer of the bussness, the right 
to use the name by any other person. Bat the 
answer to this is, that by tiie usage of trade, the name 
of a firm is understood not to be confined to those who 
first adopted it, but to extend to and include penoDB 
who have afterwards been introduced as partnen, or 
persons to whom the original partners have tnnsfeiTed 
their business. The name of the firm continueB to he 
used, in many cases, long after all the original tradeis 
have died, or ceased to have any interest in the coa- 
cem, 88 in the great banking-houses of Child and 
Ooutts, and many other mercantile hooses. 

If a manufacturing house usee the name of a firm, 
and stamps the name of its firm upon its goods, thoogh 
the name of the firm no longer TopresentB the same 
persons as at first, it is no fraud npon the public, for 
the reasons I have already alluded to. For the same 
reason, the use of the old trade-mark of the finn bj 
the new partners, or Iheir successors (if the term, 
trade-mark, be understood in what I have already 
said is its proper sense), is no fiaud upon the pubHc ; 
it is only a statement that the goods are the goods of 
the firm whose trade-mark they bear. 

But trade-marks, or vthat are called such, may go 
much further than this, and contain, as tiiose in the 
present case do, vtatements materially affecting the 
value of the goods to which they are affixed. In ^ch 
case they must be judged of like statementi msde in 
separate labels or advertisements. Xbe question will 
be. Are such statements tme f And if not. Are they 
mis-statements of material facts, and caloalated to 
impose upon the public ? 

If a trade-mark represents an article as protected by 
a patent when, in fact, it is not so protected, it seems 
to me that such a staitement, prvnd fiteUf amounts to 
a misrepresentation of an important foot, which would 
disentitiie the owner of the trade-mark to relief in a 
Court of Equity agfdnst anyone who pirated it. 

In Fkml v. Harrison (10 Hare, 471), Vice-Chan- 
cellor Wood intimated his opinion that tins would be 
so when there never had been any patent tst all But, 
in the subsequent case ofEdelsUnr, Vick (11 Hare, 87), 
he seems to doubt whether the rule would bo the same 
if there had originally been a patent, and the stat^- 
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ment in the trade-mark being true when first intro- 
duced, had been continued after it had ceased to be 
true. I confess that I should hare great difficulty in 
assenting to that distinction. If the word ** patent " 
be not so used as to indicate the existing protection of 
a patent, but merely as part of the designation of an 
•iticle thrown into the market by that term (and this I 
collect to have been the main ground of his Honour's 
decision), then I quite agree in his view. In such case, 
nobody is meant to be deceived, or is deceived. A patent 
may have expired, and be known to have expired fifty 
years ago, and yet the name of ''patent" may have 
become attached to the article, and be used in the 
trade as designating it. But if the trade-mark repre- 
sents the article as protected by patent, when in fact 
it is not so protected, I cannot think that it can make 
any difference, whether the protection never existed, 
or has ceased to exist. 

If, in this case, the true effect of the plaintiffs^ 
trade-mark or label be to represent that the article 
stamped with it is protected by a patent, whether it 
be understood to mean only tanned leather-clotli, 
or leather-cloth of any other description, then I 
think it is a misrepresentation of a material fact 
calculated to mislead the public, and sufficient to 
debar the plaintifis from relief against piracy in a 
Court of Equity, And I agree with the Lord Chan- 
cellor in thinking that this is the true meaning of the 
statement. 

With respect to the use of the words "J. R. and 
C. P. Crockett, manufacturers," the question is in- 
volved in more difficulty. Though a man may assign 
his business and the use of his firm and of his trade- 
mark, as belonging to it, that proceeds, in my opinion, 
upon the ground which I have stated, that the use of 
the name of the firm is not understood in trade to 
signify that certain individuals, and no others, are 
engaged in the< concern. Though a man may have a 
property in a trade-mark, in the senso of having a right 
to exclude any other trader from the use of it in selling 
the same description of goods, it does not follow that 
he can in all cases give another person a right to use 
it, or to use his name. If an artist or an artisan has 
acquired by his personal skill and ability a reputa- 
tion which gives to his works in the market a 
higher value than those of other artists or artisans, 
ho cannot give to any other person the right to affix 
his name or mark to their goods, because he cannot 
give to them the right to practice a fraud upon the 
public. 

The reference to the Crocketts, in the words to 
which I have adverted, is obviously not used as re- 
presenting the name of the plaintiffs' firm, for that is 
stated in the circle of the trade-mark. Can it be 
understood as meaning only that the plaintiffs have 
succeeded to, and are entitled to use, the name of 
that firm ! I think that it cannot, and that it must 
be understood to mean that those individuals perso- 
nally ore concerned in the manufacture of the goods so 



stamped. This is a drcumstanco calcnlatc<i, if true, 
to give an increased value to the goods, and being un- 
true, it seems to me to amount to an imposition on 
the public. 

On the whole, I agree with my noble frieiitl in 
thinking that the appeal must be dismisscil, with 
costs. 

The Loed Chancellor. — Although I might be 
well satisfied, and perhaps it might be the better 
course, to have left the decision of this appeal upon 
the opinions of my two noble and learned friends and 
the judgment which I gave in the Court below, yet I 
feel it to be my bounden duty to say that, having 
attended with great care to the arguments of the ap- 
pellants* counsel, distinguished as they were by great 
learning add ability, and having also carefully attended 
to the judgments which have been delivered by my 
noble and learned friends, the effect upon my mind 
has been this, that I am satisfied that I assigned for 
my decision in .the Court below a ground narrower 
than I might have taken as the basis of that judg- 
ment There were oircumstonoes which induced me 
to think that it was necessary to consider the case 
firom the particular point of view which I adopted ; 
and having found that that ground was sufficient for 
the judgment which I gave, I did not enter into the 
consideration of the wider view of the subject which 
has been so forcibly urged by my noble and learned 
friends. But in truth, not only do I concur with 
them, but I am satisfied that I ought to have re- 
garded this affix to the plaintiffs* goods, which 
is here denominated a trade-mark, as something 
which, according to the anterior usage and appli- 
cation of the words "trade-mark," by no means 
resembles or comes within the description of any- 
thing that has hitherto been properly designated by 
that name. 

What is here called by the appellants a '* trade- 
mark," is in reality an advertisement of the cha- 
racter and quality of their goods. And, dropping for 
a moment all reference to the incorrect and untrue 
statements contained in that advertisement, I will 
take only what is called the ''trade-mark" of the 
plaintifis, and the rival or antagonistic trade-mark of 
the defendants, and compare them together, taking 
them as if they were simply what in reality they are, 
two advertisements, each affixed by way of label to 
the articles manufactured by the pasties respectively. 
Now, comparing them merely as advertisements, and 
taking them in that character alone, we shall at once 
find that there are a varietyof statements contained 
in the advertisement of the appellants, which are not 
to be found in any form, direct or indirect, in the 
advertisement of the respondents. 

This advertisement is the sole foundation of the 
plaintiffs* case, and their allegations must be reduced 
in substance to this— that, having advertised and 
described their goods in a particular manner, the 
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defendants have borrowed their advertisements and 
described their goods in substantially the same 
manner. Let us see, then, whether that is at all 
correct. In the first place, the plaintiffs, in ^their 
advertisements, describe their manufacture as " Croc- 
kett & Co.'s Leather-Cloth." The sole denomination 
applied by the advertisement of the defendants, is 
"leather-cloth" (which was perfectly well known 
independently of "Crockett & Co.'s" cloth). Further, 
the plaintiffs state, not only that they sell and make 
Crockett & Co.'s leather-cloth, but that it is '* tanned 
leather-cloth," an allegation to which there is nothing 
whatever similar or corresponding in the advertise- 
ment of the defendants. Further, the appellants 
represent that their article is the manufacture of J. R. 
and C. P. Crockett, for they are described as the 
manufacturers. Not only is there nothing corre- 
spondent to that in the advertisement of the defendants, 
but what the defendants assert is simply, not that it 
is manufactured by Crockett & Co., but that it is 
manufactured by their manager, who was formerly in 
the employ of J. R. and C. P. Crockett & Co. If, 
therefore, these are regarded as being, what in reality 
they are, representations of two diflferent articles, it 
is impossible to say, that the representation which is 
contained in the advertisement of the one, contains, 
either identically or substantially, the representations 
which are contained in the advertisement of the 
other. And if you drop the statements in words, and 
take only the symbols employed in the one case and in 
the other, it will be found that they differ entirely in 
their character and effect in the two cases. In the 
one case, it will be seen that you have the eagle with 
his wings fully extended ; in the other case, you have 
that which is called, I believe, in America, the 
** Screaming Eagle," armed with his talons, and per- 
fectly different in character and shape from the other. 
There is also another, which seems to be intended to 
be a representation of a sparrow-hawk, which again is 
very different from the others. 

My Lords, I have added these few observations, for 
the purpose of showing, not only that the ground 
which I took in the Court below was a ground suffi- 
cient for my decision, but also that the grounds which 
have been now superadded by my noble and learned 
friends, and which I regret that I did not more 
fully consider and adopt as the basis of my former 
judgment, would warrant the same conclusion — and 
would, perhaps, have tended still more in favour of 
the defendants. 

My Lords, 1 concur entirely in the motion that has 
been made, that this appeal be dismissed with costs. 

MintUe.—DecieB af&rmed, and petition of appeal 
dismissed with costs. 



Kindersley, V.-C. ) 

14—21 March, [ Ivimet v. Stockeb. 
8 June, 1865. i 

Basement in a Watercourse — Prescriptum Xcf, 
2 & 3 Will. 4, c. 71, «. 2— Tin Bounder. 

Bounders, aamding to the custom of Cornwall^ 
loarked certain tinrmines for many years, and (usquired 
an easement in a watercourse which suppli^ themitus. 
Less than twenty years ago, the bounders ahaidoMd 
(he mines, and the owners of the minerals resmxd 
possession and worked the mines themselves: — 

Held, that the owners had no right to th^ easement 
acquiredbythe bounders, andthat as they Tutd not them- 
selves enjoyed the use of the watercourse for a perwd of 
twenty years, they could establish no rigU thereto, 

A bounder derives nothing from the owner of the fee; 
his interest operates as an impediment to the right of 
the owner of the fee to work minerals ; and when the 
bounder's interest ceases, the owner of the fee may vse 
his right, sucJi and such only as U wou before it ms 
interfered with by the bounders. 

The plaintiffs were tenants in common in fee- 
simple in possession of certain tin-mines in the parish 
of St. Austell, in the county of Cornwall The Beam 
mine, the principal of these, is worked by a licensee 
by deed of the plaintiffs, and the others by adventurers 
under verbal licences from them. 

These mines are supplied with a large portion of the 
water required for working them, by a leet, or water- 
course, which commences in the pariah of Roche, at a 
place called the String Filly Old Streamworks, about 
half a mile from the Beam mine; it then passes 
through some pools called Andrews* Pools, and so 
reaches the Beam mine. These pools and the whole 
course of the stream, until very shortly before reach- 
ing the Beam mine, lie within lands belonging to the 
defendant, Mr. Pascoe. 

The plaintiffs alleged that Andrews* Pools had been 
made about sixty years ago by their predecessors to 
store water for the use of their mines, and that they 
and their predecessors had always repaired them, and, 
in order to do so, had been accustomed to enter upon 
Mr. Pascoe's land ; and they claimed, as owners of the 
Beam and other mines, to be entitled to the undis- 
turbed use of the watcrcouiae and of the uninter- 
rupted flow of water along the same from the String 
Filly Old Streamworks to their mines. Between 
these places the watercourse passes a china-cUy work, 
called "The Great Beam Clay Works," belonging to 
Mr. Pascoe, and worked by the other defendants 
Stocker and Marlyn undet a licence from him. In 
September last the defendants filled up the channel of 
the watercourse, and diverted the water to their own 
clay works ; and though the plaintiffs served a notice 
upon them to restore the watercourse, the only resolt 
was that the defendants substituted a dam for the 
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stnd and rabbish with which they had stopped up the 
channeL 

The plaintiffs by their bill prayed ; — that the defen- 
dants might be restrained from diverting the water 
flowing down the waterconrse, and from suffering any 
obstruction to its flow already erected by them to con- 
tinae ; and that they might be ordered to restore the 
watercourse to its former state, and to pay to the 
pUiatifis the damages caused by the interruption of 
the flow of water. 

The evidence was very voluminous and contradic* 
toiy, but the result was, that the Beam mine was a 
very ola mine which had probably been worked for 
cantaries, that its workings began by workings from 
the surface or stream workings, or by adits, and that 
it was not till 1814 that the deep workings com- 
menced ; that the leet was an artificial watercourse, 
bot one of very ancient date, older than any living 
memory ; and that it had been used for many years 
by persons working the Beam mine. The Beam mine 
had been worked tUl 1856 by bounders or by adven- 
turers working under them. (By the custom of Corn- 
wall and Devon, any person can go on any waste, and 
there pitch bounds ; this is done by his digging out 
torves, and inclosing a space by the imaginary lines 
drawn between the spots whence the turves have been 
dog. If the owner of the soil does not work the tin 
within this space in less than a year after the bounds 
are pitched, the bounder acquires a right to work it, 
u against him, paying a certain toU or royalty.) In 
1856 the bounders abandoned the mine, and sold off 
their machinery and plant In the latter part of that 
year the plaintiffs, who had recently acquired the right 
to the minerals, gave a licence to one Simmons to 
work the halvens or refuse of the tin mines. Since 
July, lS57f the plaintiffs themselves by their licensees 
have worked the mines. 

BaUif, Q.C., and Phear, for the plaintiffs. 
We claim an easement by prescription ; had the 
bounders claimed this easement, they must have pre- 
scribed in the name of the owner, as copyholders 
prescribe in the name of the lord. 

Cruise's Digest, tit 31, chap, i sec. 9 ; 
Barurick v. MaUhews^ 5 Taunt 365. 
This is a natural watercourse ; but our rights would 
hare been the same had it been artificial, 
Beeston v. WeaU, 6 EL & Bl. 986 ; 
Jfoffor y. Chadwick, 11 Ad. & £. 571. 

GkuM, Q.C,, and E. Charles, for the defendants. 
This is an artificial watercourse, and the plaintifA' 
claim fails, 

Wcod V. Wafd, 3 Exch. 748 ; 

OraUrex v. llayward, 8 Exch. 291 ; 

Norih-EasUm Railway Company v. Elliot^ 1 John. 
4IL175; lOH. ofL. Ca. 333; 

AfhorigU y. Cell, 5 M. & W. 203 ; 

Bttftbridge on Mines, 110, e^ aeq. ; 

CUe on Eaaemento, 234—243. 



The plaintiffs do not claim under the bounders; 
even if they did, no prescription would arise, for the 
use of the stream was by licence of its owner, who was 
himself one of the bounders. 

As to the custom of tin bounding in Devon and 
Cornwall, and the estate of the bounders, they cited, 

Rogers on Mines, chap. xvi. sect 2 ; 

Bainbridge on Mines, chap. xv. sect 2 ; 
and as to the parallel customs of the Forest of Dean, 

AUamty-Oeneral v. Mathias, 4 Kay. k J. 679. 

BaUy, Q,C,, replied. 

8 Junk, 1865. 

KiNDEKSLEY, V.-C, Said : This was a claim by the 
plaintiffs of an easement as against Mr. Pascoe and his 
licensees, not by express grant, for of that there was no 
pretence, but by prescription. Until 1856, this ease- 
ment, if it existed, was the bounders* easement The 
question, therefore, was, now that the bounders who hod 
acquired this easement had ceased to work, could the 
plaintiffs support their claim on the ground that they 
and those whose estate they had acquired, had an ease- 
ment by prescription I What was the estate of abounder? 
He had searched, but could find no authority on the 
subject. If the bounders derived their right from the 
owner, there was good ground for the plaintiffs* claim ; 
they could prescribe in a qut ealaie, and this was the 
only manner in which it was possible to prescribe in 
this case. Mf. Baily had suggested that the estate of 
the bounder was ''a compulsory licence." The ex- 
pression was correct in a sense, not that the bounder 
worked by the licence of the lord, but that he had 
no higher estate than a licensee would have. The 
question had often been raised, would an action 
of ejectment lie for such an interest, and it was a 
difficult one. Perhaps the answer was, that the 
action would lie while the bounder was working, but 
not when he had ceased to do so. But really the ques- 
tion was one of custom and fact, and had therefore 
been properly left to a jury. He had not been able to 
find any authority which he could consider as a guide, 
and must, therefore, consider the case on principle. 

In order to claim an easement against another 
person's property, the right to it must be well esta- 
blished; and whether that could bo done in the 
present case, depended on whether the plaintiffs 
worked and held their mines by virtue of the iAterest 
vested in the bounders. Now, as the bounder derived 
nothing from the lord, so, when the bounder's interest 
ceased, the lord could derive nothing from the bounder. 
The bounder*s interest operated only as an impedi- 
ment to the lord's right of working the minerals, and 
the cessation of the bounder's interest was only the 
removal of that impediment The lord could then use 
his former right, but his right such as it was before 
the bounder had interfered with it He did not think 
that whether the watercourse was natural or artificial 
made any difference. If this case had occurred before 
the passing of the Prescription Act, the plaintiff must 
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have established that he, and those whose estate he 
had, had enjoyed the easement beyond the time of 
legal memory. This mi^t hare been defeated in 
yarioos ways ; one would have been to show that he 
had not the estate of those who had enjoyed the ease- 
ment Then came the Prescription Act This mate- 
rially shortened the time required to establish an 
easement. By it^ second section, no claim to a water- 
course, which had been actually enjoyed by the claim- 
ant for twenty years, *' shall be defeated or destroyed 
by showing only that such way or othor matter was 
first enjoyed at any time prior to such twenty years, 
but, nevertheless, such claim may be defeated in any 
other way in which the same was thea liable to be 
defeated." The only alteration made, except tiie 
alteration in pleading made by the fiftii section, was 
the making it sufficient to show that the right had 
been enjoyed by the claimant, and IJMise through 
whose estate he claimed, for [a period of. twenty years 
only. Now, tiie plaintiffs themselves had only enjoyed 
the right in question since 1856 ; they must, there- 
fore, make up the remainder of the requisite time by 
showing the enjoyment of those whose estate they 
had. But the plaintiffs had not the estate which the 
boimders, who had enjoyed this easement, had enjoyed. 
The bill must, therefore, be dismissed, with costs. 



Stuart, V.-C, 

29, 80, 81 Mat, 1865. 



.1 



WORMALD V. MaITLA>'D. 



Begutration in MiddUux — 7 Anne, c 20 — 
Friority — NbHee — Marriage Settlement — 
Negligence. 

Constructive notice of an unregiHered incumbrance on 
jiToperty in Middlesex affeeie a suhaequent purchaaer, so 
that he cannot aoguire priority by registering. 

The same diligence must he used by persons taking a 
setUement on marriage ashy a purchaser for money. 

On the 24th of December, 1850, Messrs. Child & Co., 
bankers, lent S. U. Barrett 1,600Z., on the security of 
leaseholds in Middlesex, the title-deeds relating to 
which were thereupon deposited with Messrs. Child, 
together with a schedule of the deeds, and a memo- 
randum of the purpose of the deposit Messrs. Child 
did not register the memorandum or schedule. Shortly 
afterwards Barrett, being in treaty for a marriage with 
Miss Erskine, proposed to settle the' leaseholds upon 
her. Abstracts of the title were produced to Miss 
Erskine^s solicitor ; but whether he saw the deeds 
themselves was disputed. His bill of costs contained 
no entry of examination of the deeds, and no item 
showing that he called for their production ; nor had 
he made on the abstract any note of comparison with 
the originals. His evidence was, that he had no doubt 
he had seen the deeds ; and he accounted for the above 
facts by saying, that on occasion of marriage settle- 



ments it was usual to be satisfied with seeing the title- 
deeds, without actually comparing them with the 
abstract, and, if the deeds were examined, to make no 
note of it on the abstract, and bo charge. 

On the 26th of February, 1851, the marriage settle- 
ment was executed, and thereby the leaseholds were 
sub-demised to the trustees for the residue of the term 
except one day, together with the indenture of lease 
(which had in fact been lost), and all other deeds re- 
lating thereto : and Barrett covenanted that he had 
power to demise, firee from incumbrances. 

The trustees, according to their own statement, em* 
ployed no solicitor, and made no inquiry personally 
for the titie-deeds, assuming that they were properly 
in Barrett's custody. 

The settlement was duly registered on the 30th of 
April, 1851. Messrs. Child had no knowledge of it 
On the 26th of January, 1856, Messrs. Child advanced 
to Barrett a further sum of 4002. ; and in Kovember, 
1859, the 1,5002. and 4007. and interest being unpaid, 
they agreed to make a further advance, bringing the 
total, with other loans, up to 8,5002., and to lend this 
sum on the security of the leaseholds, and some other 
property of small value. 

On the 80th of November, 1859, Barrett executed a 
formal agreement that the deeds should be a security 
for the 3,5002., and that in default of payment he 
would execute a mortgage of the leaseholds. This 
agreement was diortly afterwards registered by Messrs. 
C3uld, who were still unaware of the settlement. 

Barrett died in August, 1862, and in the following 
October Messrs. Child received from the solicitors of 
the trustees of the settlement a formal notice of its 
execution and registration. 

Messrs. Child realised 10002. out of the other pro- 
perty included in the agreement ; and to recover the 
rest of what was due to them this bill was filed by 
the plaintiff, as representing them, against the trustees 
of the settlement and the parties beneficially inte- 
rested under it, insisting that the settlement was 
subject to Messrs. Child's securities, and praying tlut 
these might be realised for payment of the amount 
remaining due upon them. 

Mdlins, Q.C, and E. K. Karslake^ for the phdntiff. 

The defendants had constructive notice of our title 

by their ** crassa negligentia " in not inquiring for the 

title-deeds. If they had so inquired, they must have 

discovered our security, 

Setpitt V. Loosemore, 9 Hare, 449 ; 
* Atterbury v. Wallis, 8 De G. M. & G. 454 ; 
Peto V. Hammond, 30 Beav. 495 ; 
WorthingUm v. Morgan, 16 Sim. 547. 
In 
Ware v. Lord EgmwU, 4 De G. M. & 6. 460, 
there was no neglect to inquire for the title-deed^, 
' but the deeds themselves did not convey snfficient 
■ notice of the charge ; and there had been q«i«t ^' 
joyment for thirty-three years. 
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It makes no difference that the property is in a 
register connty, as the statute (7 Anne, c. 20) does 
not take away the efibet of notice of a prior incum- 
hnnce, 

L6 Neve v. U N&oej 3 Atk. 646 ;. 

Sheldon y. Cox, 2 Amb. 62i ; 
and constmctLve notice has the sama conseqiienees as 
actnal, 

Moorecock y. Dickmu, 2 Amb. 678 ; 

Promr v. Rice, 28 Beav. 68 ; 

Sng. V. k P. 728, 765. 
If onr fizst claim is good, we have priontj also as 
to the snbseqnent adTaneesy. 

SUkksY, iloAMm, 4De 6. M. ft G. 11. 

Bcuson, Q.ay and F. 0. ffaynes, for the trustees of 
the settlement. 

The onns of proving notice lies on the plaintiff; 
all the cases cited show this ; also 
JoTiea V. Smith, 1 Hare, 48 ; 
Carter v. Carter, 3 Kay & J. 617. 
Now here, even if we did not see the deeds, we 
may have inquired for them, and been met with a 
reasonable excuse, which would exclude notice^ 
Jimes T. SfmUh, loc ciL; 
Etpin, ▼. Pemierian, S De G. & J. 547. 
We are first on the register, and cannot be dis- 
placed by mere constructiye notice, but only by actual 
soiica or for fraud, neither of which is alleged,. 
Bine y. Dodd, 2 Atk. 275 ; 
La Neve v. Le Neve, loc cU» ; 
Sheldon ▼• Cox, loc. cit. ; 
JoUand y. Stainbridge,. 8 Yes. 478 ; 
WyaU Y. JBarwell, 19 Yes. 435 ; 
In re Surmeeter, 9 Ir. Ch. K. 41 ; 
Moore ▼. Culverhauae, 27 Bear. 639. 
The trustees taking a sub-demise with corenants for 
title were justified in leasring the lease in the settlor's 
poBseasion. 

O. Zuahington, for the parties benefidally interested 
under the settlement. 

The utmost the plaintiff prores is that the deeds 
were not actually compared with the abstract : but 
this, in the cafte of a marriage settlement, is not gross 
negligence. 

As to the effect of prior registration, 
Blsey T. Lutyens, 8 Hare, 159 ; 
S»ex y. Baugh, 1 Y. & C. C. C. 620. 
At any rate, as to the subsequent adyances^ t^Vng 
has been allowed only where the party was first on the 
register, 

Bedford y. Backhouse, 2 Eq. Ca. Ab. 615 ; 
Neve y. Pennell, 2 K R. 508. 

Stuart, Y.-C, said : The questions in the canse 
were, first, whether constructiye notice was proyed ; i 
and, secondly, whether it was sufficient to break in j 
upon the Register Act? He thought eonstructive 
notiea was pxoyed. The doctrine was accuxately stated 



in HewitJt y. Zooaemore {loc. cit.). It was the clear 
duty of the solicitor employed, and of the trustees, 
to 806 the deeds produced and their custody secured. 
The distinction which had been drawn between the 
amount of caution to be used in purchases and in 
marriage settlements was a dangerous doctrine not 
to be countenanced. On the second quiestion, no 
sound ground had been suggested for not attri- 
buting the same consequences to constructive as 
to actual notice ; and the authorities did not sup- 
port the distinction. Ko doubt, from the case of 
Sine y. Bodd {loc. eiL), downwards " clear and un- 
doubted notice** was spoken of, but this did not 
exclude constructiye notice : and in Wyalt y. Bar- 
well {loc. cU.), it was held there was in fact no 
notice. No distinetioa could be drawn as to the 
8ub8equ0nt*advanceB,^which had all been made before 
notice to the plaintiff. All the plaintiff's aecnii- 
ties must have priority over tJis settlemant. 



Stuart, V.-C. | GaAna 
5 June, 1865. l Be W. 



Gbainob v. Wabnek. 
T. Gradiois. 



*' Order and Disposition^ of Insolvent — EquUy 
of Redemption — Reversionwry Interest — Fiasd 
in Court — Stop-Order, 

Where the equity of redemption of a reversionary 
interest in a fund in Court had been mortgoQed, the 
fwnd standing to the general credit of the cause, and the 
mortgagor and mortgagee being parties, and the m^orl' 
gage found ky the Master's report, the morigagss 
honing made a fuHhsr advance upon the fund, and 
not having obtained a stop-order, upon the fnortgagar 
beeoming insolvent before the interest came into poa- 
session: — 

Held, that the reversionary interest was not within 
the order and disposition of the insolvent, with the 
consent of the true ovmer. 

By deed dated the 5th of July, 1847, W. T. Grainge, • 
being entitled in right of his wife under the will of 
J. Chapman to one twenty-fourth share of the testfr- 
tor's residuary estate in reyersion expectant on the 
death of Ann Chapman, mortgaged the sama to J. 
Lowe, for 300Z. By deed dated the 10th of September, 
1851, he made a second mortgage for 502., which by 
deed dated the 4th of September, 1852, was assignad 
to H. W. BuU. 

In 1852, Grainge and his wife instituted the suit of 
Grainy y. Weumer, for the adminktration of the 
estate of J. Chapman. Mrs. Gzaiage died in 1858, 
having bequeathed all her interest in J. Chapman's 
estate to her husband. Grainge haying taken, out 
administration to her, the suit was retiyed ; and sub- 
sequently the other residuary legatees and seyeral ia- 
cumbrancers, indading Bull and Lowe, were made 
parties. On the 1st of l^Iay, 1857, an order was made 
for paymant of the sums representing the residuary 
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estate into Court, to the general credit of the cause. 
The Master, by his report, made the lOth of June, 
1857, found that Bull was an incumbrancer on 
Grainge*8 share under the deeds of the 10th of 
September, 1851, and the 4th of September, 1852 ; 
and that Lowe was an incumbrancer on it under the 
deed of the 6th of July, 1847. 

On the 10th of August, 1857, Grainge again mort- 
gaged his share, subject to the aboYe-mentioned 
mortgages, to Bull, for 156Z. On the 14th of De- 
cember, 1858, Lowe assigned his mortgage absolutely 
to Bull, for 150/. Neither Lowe nor Bull obtained 
any stop-order. 

In February, 1860, Grainge took the benefit of the 
Acts for the relief of insolvent debtors. 

Ann Chapman died in January, 1864, and thereby 
the share, which consisted of about iOOl. consols, be- 
came reducible into possession. 

By deed,. dated the 12th of July, 1864, Bull mort- 
gaged his interest therein, with other funds, for 400/., 
to Ann Roberts, who thereupon obtained the common 
stop-order. 

Bull and Ann Boberts now petitioned that Grainge*s 
share might be paid to Ann Roberts, on account of 
what was due to her on the security of the last-men- 
tioned deed. The petition was opposed by the assignee 
in insolvency. 

E. K, Karslake, in support of the petition. 

This fund is not within the " order and disposition" 
clause, as the mortgagor could not, 'except by gross 
fraud, obtain any false credit upon it Any person 
proposing to lend upon it must have had notice of the 
incumbrances found in the report, and must have gone 
to the mortgagee (the true owner) to inquire whether 
he had any further charge upon the fund, or any other 
property of the mortgagor, 

Joy ▼. Campbell, 1 Sch. k Lef. 828 ; 
Day V. Day, 1 De G. & J. 144. 

O^fome^ Q.C., and MiUer for the provisional 
assignee. 

The mortgagee not having obtained a stop-order, 
the fond remained in the disposition of the insolvent 
with his consent, 

BariUU v. BarOeU, 1 De G. ft J. 127. 

Stuabt, y.*C., said : He thought, having regard 
to all the circumstances of the case, that the deed of 
the 10th of August, 1857, gave a right which must 
prevail against the right of the assignee in insolvency. 
If it depended only on the question, whether the 
equity of redemption in a reversionary interest in 
stock assigned by way of security was within the 
doctrine of order and disposition, he should have felt 
very much embarrassed by the decision in BariUU 
V. BarUeU (Joe, eii.), which he was bound to ac- 
cept It might be true that the case of Bartlett v. 
BarUeU (loe, cU,), was not like the present case, — 
viz., an assignment of the equity of redemption of 



a reversionary interest, but of the reversionary interest 
itself! But if the law of this Court was, that 
after an assignment to a purchaser for valuable con- 
sideration of a reversionary interest in a fund in Cooit, 
where the purchaser had given no notice to the trus- 
tees, nor obtained a stop-order, the assignee in insol- 
vency, by the effect of the statutory enactment as to 
order and disposition, was to displace the right of 
the purchaser for valuable consideration, who had the 
property actually vested in him by assignment, it 
would seem to follow that an equity of redemp- 
tion in property of that kind, when considered as 
the subject of assignment, was within the principle 
of the decision in BariUU v. BartUU (loc. eU.), unless 
notice of the assignment had been given or a stop-order 
obtained. If it had not been for that decision he 
should have said, both upon principle and authority, 
that neither the assignment of the reversionary interest 
itself nor the assignment of the equity of redemption 
in it, could be within the doctrine of order and dis- 
position. The assignee in insolvency or bankruptcy 
was not a purchaser for valuable consideration, bat 
had a mere statutory right, existing by force of the 
words of the statute; and notice, he should have 
thought, would have been of no avail against a par- 
chaser for valuable consideration, unless the assignee 
in bankruptcy was also a purchaser for ralnable con- 
sideration. 

The doctrine of notice had been created by the Judges 
of this Court, for the sole purpose of protecting pa^ 
chasers for valuable consideration. The doctrine was 
introduced for this reason : if a man took an assign- 
ment of a revereionary interest, or of any other chattel 
interest vested in trustees, and gave no notice to the 
trustees, and a second man, purchasing for valuable 
consideration without any notice, also paid his money, 
this Court considered that, which would be done in the 
case of volunteers, an inequitable thing in the case of 
purchasen ; because, as to volunteers, neither of them 
having given any notice, the man who came first would 
take before the man who came second. As to purchaseis 
for valuable consideration, when the Court found that 
both men had honestly parted with their money, the 
Court, being obliged to decide in a case of so much 
hardship, sought for some safe ground on which to 
settle the question of priority,— and it did it by the doc- 
trine of notice ; that is, if the man who took the first 
assignment did not give notice of it, that was a sort 
of negligence which enabled the owner of the property 
to sell it to another person, and get another person's 
money, and, if that other person came firat to the 
trustee or the Court, he would have the property, 
because clearly, in the absence of any notice of the 
first assignment in point of date, the trustee or 
the Court would pay to the man who came first to 
prove his title as purchaser for valuable considera- 
tion. If, however, an assignee in bankruptcy, who 
was no purchaser at all, was to stand upon as high 
a footing as a purchaser, whether absolnte aaiignee 
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or mortgagee, who had giren no notice, he should 
hare said, that the second transferee should, upon 
principle, stand in the same situation as the first 
He was not sure that Lord Justice Turner went so far 
as that ; yet he did not see how his Lordship could 
stop short of it. Lord Justice Turner said, "Here 
the Yice-Chancellor seems to have considered that 
notice is material only upon the question of prio- 
rity; but I cannot agree with him in this. No 
donbt it is material, and most material upon that 
question, but it is certainly not less material with 
reference to bankruptcy.*' The reason was not stated, 
but his Lordship went on to use this remarkable ex- 
pression : "Again, here the Yice-Chancellor treats 
^ assignee as standing in the place of the bankrupt, 
and entitled only to an equity of redemption ; but in 
this ?iew of the case, no effect is given to the statutory 
title of the assignees under this enactment.** Now, his 
Honour did not exactly understand what BartkU y. 
BartkU {loc. cU.) decided with regard to assign- 
ment by way of mortgage. He should hare said that 
what the assignee in bankruptcy took was the equity 
of redemption ; but the Lord Justice Turner seemed 
to take an entirely different riew. What was it that 
remained in the order and disposition of the bankrupt f 
There was the transfer of an assignment by him, re- 
serving to himself an equity of redemption. There 
could be no doubt that the equity of redemption was 
in his order and disposition ; but when you came to 
the case of a second encumbrancer, how was it f The 
second encumbrancer transferred the equity of re- 
demption, that is to say, the same fund again. Then, 
if alter the first transfer the stock itself and the equity 
of redemption remained in the order and disposition 
of the mortgagor, how did it stand in regard to the 
second, where no notice had been given ? The equity 
of redemption remained in the order and disposition 
of the bankrupt, who expressly reserved it,— that is, 
all that he could have. All the rest was transferred. 
However, although his Honour quite admitted that 
upon principle the equity of redemption should upon 
thisquestion stand upon the same footing with the trans- 
fer of the stock itself by way of mortgage, yet he did not 
find it expressly so decided ; and he should be dis- 
posed to decide that in this case the assignee in bank- 
rnptcy could not claim against the second or third 
encumbrancer, although he had not obtained a stop- 
order. But he was relieved from any difficulty upon 
this subject, because it seemed to him that, looking at 
aU the circumstances of the case, the fund was stand- 
ing to the general credit of the cause, and Mr. Bull 
the assignee, was the petitioner. Mrs. Roberts, who 
daimed, was, he understood, a party to the cause. 
He thought that afforded him sufficient ground for his 
eoming to the conclusion that the assignee in in- 
solvency could not claim ; but he decided that because 
he was bound to decide it one way or the other. No- 
thing erald be more unsatisfactory than the present 
■teta of the kw upon the subject, and it certainly 



required some elucidation in order to make it recon- 
cilable either with principle or authority. The autho- 
jrity of Lord Hardwicke in Rifall v. Sowles (1 Ves. sen. 
848), and the other authorities referred to by Lord 
Justice Turner, who, however, did not seem to have 
referred to what was said by Lord Redesdale in Joy v. 
Campbell (loe, cU.), left the question in a veryun* 
satisCactoiy state. 
The order must be in favour of the petitioner. 



Wood, V.-O. 

2 June, 1865. 



Beits v, Neilson. 



PaUnt — User in England— Manager out of 
Jurisdiction appearing — Injunction, 

Bottles of beer sent from Scotland, protected by cap- 
sides contravening an English patent, were trans-shipped, 
for conveniens of exportation, in an English port : — 

Held, that as the capsules were necessary for the 
preservation of the beer, there had been an user of the 
patent in England. 

Where the principals of a firm, which had infringed 
apcUcnt, were out of (he jurisdiction, and not amenable 
io the process of the Court, the Court restrained the 
inanagers who, though out of the Jurisdiction, had ap' 
peared to the bill. 

This was a motion for an injunction. 

The plaintiff, Betts, was the owner of a patent for 
making capsules of a metal composed of tin and lead 
rolled together. His patent had been the subject of 
much Htigation. It would have expired in 1863, but 
a renewal was granted in 1862 for an additional period 
of five years, principally on account of the expense 
Betts had incurred in defending his patent 

The bill in this cause, after setting out Betts' 
title to the patent, and that the defendant Tennent 
(under the name of Tennent, Marshall & Co.), and the 
defendant, David Hill Young, were agents in Liver- 
pool and London respectively for the firm of J. and 
B. Tennent, brewers of Glasgow, of which firm the 
defendants, Neilson and Marshall, were managers, and 
also trustees, alleged that the firm of J. and R. Ten- 
nent were in the habit of covering bottles of beer with 
capsules made of the same material as those protected 
by Mr. Betts* patent, and of sending them so covered 
to Tennent, Marshall ft Co., and Young, respectively, 
"for sale or exportation or deUvery in England.'* 
Specific instances of infringement of the patent by 
sales by these agents of bottles of beer covered with 
capsules were adduced. The bill then alleged a 
general interest of all the defendants in the firm of 
J. and R. Tennent, and prayed for an injunction and 
account. 

Betts' patent did not extend to Scotland. 

In defence the defendants, Tennent, Marshall 
& Co., and D. Young, denied having any interest 
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beyond that of agents in the brewery at Glasgow, 
of which Neilsou and Marshall were only salaried 
managers, and not trustees. ITeilson admitted that 
the firm nsed capsules supplied to them throagh 
a Glasgow agent, by a manufacturer in Bavaria, but 
affirmed that they were better and harder than those 
manufactured by Betts. 

Young, the London agent, produced the price- 
list of Messrs. J. and K Tennent, " of bottled and 
bulk malted liquors for exportation,'* * * free on board at 
Glasgow," and a letter to him from the firm to the 
purport that, complaints of breakages and pillage 
of bottles forwarded to the port of London having 
been so frequent, all orders in future after being placed 
on the railway at Glasgow, must be at the risk of 
the purchasers. He stated in his affidavit,— that, as 
in many cases purchasers who contracted with Messrs. 
J. and S. Tennent through him, wished the goods 
sent to the port of London, to be there trans-shipped for 
their ultimate destination abroad or in the colonies, 
and as it would be troublesome and inconvenient to 
make a special contract in each case for the freight 
from Glasgow to the port of London, Young had 
some time since entered into a contract with the 
London and Edinburgh Steam Navigation Company to 
convey from Glasgow to London, at certain rates, 
beer bought through him ; that Messrs. J. and R 
Tennent had nothing to do with this contract ; and 
that in the conveyance of the beer to London he 
acted as the agent of the purchaser. The affidavit 
ended with a paragraph in these words, " The only 
eases in which Messrs. Tennent bear the expense or 
risk of conveyance of ale or beer from Gla^ow to 
England are those in which they consign goods to 
their agents abroad for sale on their own account. 
They never do so as to goods which I have contracted 
to sell for them, or, in fact, in any case where the 
sale has been effected in England. It often happens 
that goods sent by Messrs. J. and R. Tennent to their 
agents abroad are forwarded through me. In such eases 
I personally pay the expenses of tmnsit, and afterwards 
eharge the amount to the Messrs. Tennent" 

Tennent, the sole representatifve of the firm of 
Tennent, MsrshaU ft Co., the agents in Liverpool, 
made a similar affidavit. Both agents dedand that 
there was no trade in England for Messrs. Tenneiit*s 
beers, that a few sample-bottles only were kept, which 
were not exposed for sale. They did not deny the 
instances adduced, but declared that the beers so 
sold were, merely for convenience, trans-shipped for 
abroad in Liverpool and London respectively. 

The validity of Betts' patent was not contested, 
nor was the evidence adduced by the plaintiff of the 
similarity of the metal used with that protected by 
his patent controverted. 

The defendants Neilson and Marshall, the managers 
of Messrs. J. and R. Tennent's brewery at Glasgow, 
though not within the jurisdiction, had entered an 
appearance to the bill. 



Wilkock, Q.C., and T. Terrell, for the plaintiff; 
maintained that there had been an use by the defen- 
dants of Betts' patent in England, and an ii^jnry con- 
sequent from such use, 

Caldwell v. Van Vlissmgen, 9 Hare, 415. 

In an infringement of a patent it was immsteriftl, 
whether the persons infringing were principals «r 
agents. 

The sales complained of were in England, and it 
mattered not whether the beer so sold was for expor- 
tation or home consumption. 

Wickeths (RoU, Q.C7., with him) for the defendants, 
criticised the form of the bill, which tried to support 
by an allegation of interest, which was unfounded, s 
bill against two salaried managers and the agents of 
a firm. He maintained that the sale was complete by 
the delivery in Ghisgow, and that if there was any 
infringement of the patent in the transit to, or tha 
trans-shipment of the goods in the ports of London or 
Liverpool, it must be at the purchaser's risk. The 
patent laws were not to be construed with too great 
indulgence to a patentee, and it would be stretching 
the word to an extreme to call this the ttse of a 
patent in England. 

To carry out the principle involved in the plaintiff^s 
contention, if articles of foreign manufacture which 
might happen to contravene an English patent fh>m 
any cause during transit from one foreign port to 
another, were brought within three miles of the 
English coast, there would be an infringement 

Wood, Y.-C, without calling for a reply, said : He 
should assume, fbr the purpose of the motion, that all 
the beers were intended for exportation, bat that it 
was convenient both for vendor and purchaser, that 
there should be a trans-shipment in an EngUsk port. 
That being so, the bottles must come covered with 
these capsules ; it was necessary that it should be so. 
The capsules could not have been taken off whUs the 
beer was lying in the ports of Liverpool or London, 
or the beer would have been damaged. The capsules 
then, were in use for the very purpose fbr which they 
were invented. The case was similar to the case cited 
in the argument His Honour could well conooivia a 
case in which there would be no user in En^and, 
as for instance, foreign tools, infringing an En^ish 
patent, packed up in boxes and lying inert, or tnas- 
shipped in course of transit in an English harbour. 

The case here was more like the case of a railway 
carriage with patent wheels moving from Scotland 
into England, in which case the moment the carriage 
crossed the border there would be user of the patent 
in England. His Honour could not, therefore, te a 
moment doubt that as there was no dispute thai tfca 
metal used was Mr. Betts' metal, there had bees wmt 
and infringement of his patent, and conseqnentltf Kv 
Betts was entitled to the protection of the Conrl. 

Then by whom was the patent infringed f 
by the defendants Tennent and Young. 
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to the dekndasita NeiLson and Marshall^ it was true 
they were only salaried maaagers aad out of the 
joiisdictioB, but they bad appeared, and in cases 
of this sort where the Court could not reach the 
piindpalsy it would proceed against tbo managers. 
His Hoaoor thought that; apart from any other part 
of the case^ there was evidence of an infringement of 
patent by the last clause in the respective afiyavits of 
Meaan. Tetuient As Young. 

JfifiMte.--Beati«in, until tha haarini^ or further 
onier, the defendants from Hiappait^g of Qf njojig ui 



England any capsules made of a material similar 
to or only colourably differing from the material 
or combination of lead and tin discovered and in- 
vented by the plain tiff, as in the bill mentioaed, 
and comprised and described in the letters-patent 
granted to the plaintiff as aforesaid, and in the 
plaintiff's specification as annexed thereto, and from 
doing, or causing to be done, any act, matter, or 
thing whereby the exclusive privileges and authorities 
granted to the plaintiff by the said, letters-patent 
are, or may be, in any manner infringed, prejudiced, 
or affected. 



COMMON LAW. 



" Heath and Others, Appellants v. 

Q^ jn The Highway Boabd fob the 

31 May 1865 * Distbict of West Eddisbury, 

m THE CoimTY OF Chesiteb, 

Bespondents. 

2b ^ ^ Vict. c. 61, B. 2Q—His^mt9i^B€' 
pcur — 3»croackmeiU on Highways — Nukamce 
— Indictment — Expenses — Charge on Parish. 

The oetra costs beytmd those aUawed o» taaoatian it^ 
€urrtd kff a district hi^toay hoard {wndtr 25 4t 26 
Vid, c 61) m « svMSssfiU proseetUion ofapersoKfor a 
mmsmee to a hdgJuoay within the district, are expemes 
teitkin the meaning of the words of section 20, '*the 
expenses of mesiniaimng and keeping in r^Mtr the 
highways of each parish within the district, and all 
ether expenses in relation to stxh highways,*" and are 
Aer^ors rightly tharged on the parish within tehich 
As highway is. 

Semble, that the eaipenses of such a proaecution, eaen 
if wsmuoss^vl^ would he rightly so chasyed, provided 
the prosefiution were rightly institMted, and eondneted 
fairly, without waste or extravagance. 

Appeal tried at a Quarter Sessioni for the county of 
Chester against the allowance of 60^. charged by the 
respondents to the township of WeaverhaiUf in 
Chfishiie. The Sessions made an ^oider allowing the 
sun, sabject to the following case. 

The appellant^ are inhabitants o^ and contribute to 
the maintenance of the highways in the township of 
Weaverham, and the respondents are the highway 
boaxd for the district of West Eddisbury. The town- 
fihip maiDJninfl its own poor, and has always repaired 
all tho highways within the township, except such of 
the h$|hw»|rs as be within certain hamlets, which, 
QAtfl tta^mafciiyg of the order of Sessionfl now appealed 



against from time immemorial jseverally repaired the 
highways within .those hamlets respectively. 

By an order of Quarter Sessions in March, 1863, 
the highway district of West Eddisbury was consti- 
tuted, and this order mentions the township of 
Weaverham as one of the places included in the dis- 
trict. Since the making of this order a waywarden 
has been elected for the township. Ko surveyors of 
highways have been appointed, nor any highway-rates 
made either for the township or for any of the above 
hamlets, and the ezpensd of rftpairiwg all the highways 
has been paid by the overseers of the poor for the 
township out of the poor-rates for the township. 

In February, 1863, one B, being possessed of some 
cottages fronting a highway within the township, 
pulled them down, and built instead some new houses 
on the site of the eottages, and on a paved footway in 
front thereof. B, having been indicted for this 
nuisance to the highway, the jury found that the 
footway was part of the hi^way. Ko part of the new 
buildings was within fifteen feet of the centre of the 
hi^way. The indictment was preferred by order of 
the respcmdcnts at the Quarter Sessions, and at the 
instance of B, removed by certiorari into this Court 

On the trial, the jury found B guilty, and he there- 
upon became liable to pay the prosecutor his costs 
incurred subsequent to the removal of the indictment, 
and did pay the amount of the taxed costs, and the 
sum of 602. now aooght to be chaiged against the 
township of Weaverham was part of the costs in- 
curred bj the prosecutor in cairyiug on the prosecu- 
tion, but not allowed on taxation. The inhabitants 
contributing to the maintenance of the highways in 
the township of Weaveiham did not, either in vestry 
assembled or in any other way, authorise any of the 
proceedings in respect of which au}' part of the sum 
of 60/. was incniTed, but the respondents acted in the 
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matter on the information, and at the instance of the 
waywarden. 

The appellants objected to the allowance of this som 
of 601. which was charged to the township by the respon- 
dents in their general statement of receipt and expen- 
diture, on account of the highways of each parish, 
township, &c., in the district, under the heading of 
** other payments." The question for the Court is, 
whether this sum of 602. is legally charged by the 
respondents to the township, either for the repair of 
the highways, or in respect of the other expenses in 
relation to the highways. 

By section 20 of the 26 & 26) Vict. c. 61, "the 
expenses of maintaining and keeping in repair the 
highways of each parish within the district, and all 
other expenses in relation to such highways except 
such expenses as are in this Act authorised to be 
charged to the district fund, shall be a separate charge 
on each parish." 

McIrUyre (Melliih, Q.C,, with him), for the respon- 
dents. 

The order was good. The respondents under 25 
ft 26 Vict. c. 61, exercise all the powers formerly 
exercised by the surveyor of a township under 5 & 
6 WilL 4, c 50, of which sections defines "high- 
ways," and section 6 prescribes the election of a 
surveyor. Under that Act, if any encroachment was 
made on the highway, the surveyor was bound to 
remove it; for unless removed, the highway would 
not be in that repair which the Act obliged him to 
maintain. So under 25 ft 26 Vict. c. 61, the High- 
way Board are obliged to maintain the same state 
of repair, and are, therefore, compelled to remove any 
obstructions to the highway. It is clear that the 
building here must be such an encroachmeht as would 
prevent the highway from being in the state of repair 
required by the Act. The appellant may contend, 
however, that as no part of this building was within 
fifteen feet of the centre of the highway, the surveyor was 
not bound, nor even had the power to remove it, since 
section 69 of the 5 ft 6 Will 4, c. 50, applies only to 
encroachments within fifteen feet But that section 
imposes additional penalties upon such obstructions, 
and does not limit the powers of the surveyor, which 
extend to the whole breadth of the road ; for other- 
wise any one might appropriate the strips on a broad 
highway. Then the question arises how are the board 
to enforce the removal t Obviously the only remedy is 
by indictment, if the encroaching party resists. The 
costs of such an indictment then, are clearly within 
section 20 of the 25 ft 26 Vict. c. 61, either as 
"expenses of maintaining and keeping in repair the 
highways," or at any rate as "all other expenses in 
relation to such highways." These are very broad, 
and if such an expense as this is not to be allowed, it 
is difficult to say what is. This indictment was at the 
instance of the waywarden, and it is to be taken that 
it was a discreet and reasonable prosecution. 



[Blackbitrn, J. — ^The case does not say so.] 
The only point left for this Court is, whether the 
order could be made legally. Even under 5 & 6 
WilL 4, c. 50, such an expense ought to be paid out 
of the highway rate, for section 67 imposes duties for 
which there are no means of payment except oat of 
that fund, and yet the surveyor is compelled to perform 
tho duties. This section is re-enacted by section 21 oT 
the Nuisances Removal Act, 1855, 18 ft 19 Tict. 
c. 121. By 5 ft 6 Will. 4, c. 50, the accounts are to 
be submitted to the vestry, but 25 ft 26 Vict c 61, 
contains no such restriction. Section 27 of 5 ft 6 
WiU. 4, c 50, directs the surveyor to make and levy 
a rate "for carrying the several purposes of this Act 
into execution," but the words of 25 ft 26 Yict c. 61, 
s. 20, are even wider. 

ffeath for the appellants. 

The order is bad, for these are clearly not such ex- 
penses as were contemplated by the Act of 1885, and 
the Highway Board, under 25 ft 26 Yict. c. 61, hare 
no further powers than the surveyor had under the 
Act of 1835. 

[CocKBTTBir, C.J. — If your argument is right, aa 
unsuccessful prosecution could not be paid for out of 
the rate.] 

No. By section 28 of 5 ft 6 Vict c. 50, the sur- 
veyor is bound to obtain the consent ofthevestiy, 
which has not been done here. So by section 111 a 
similar consent is required to defend an indictment 

[Cbojcfton, J. — Is, then, such an obstruction as 
this to remain, till some public-spirited man advances 
the money to pay for its removal ?] 

Yes. Section 94 directs the mode of proceeding, if 
the highway is out of repair. The Act contains no 
power to indict for nuisances. Similar expenses were 
disallowed in, 

JUgifM V. Saunders, 3 £1. ft BL 768 ; 
and see, 

Toumsmd v. Read, 10 C. B. (m. s.) 308. 

[CocKBUBK, C.J. — Would expenses incoired in 
removing such a nuisance manually be rightly 
allowed T] 

[Crompton, C.J. — ^Where is the dififorence in prin- 
ciple between removing an obstruction by the arm of , 
the labourer, and by the arm of the law f ] 

CooKBURN, C.J. — Our judgment must be for the 
respondents. The question for us to decide is, in fact, 
a very limited one, — namely, whether, when a high- 
way board formed under 25 ft 26 Yict. c. 61, prose- 
cute an individual for a nuisance to the highways, 
such expenses as the extra costs, beyond those which 
are allowed in taxation, can be charged on the parish 
in which is the highway whereon the nuisance exists ? 
I quite agree with Mr. Mclntyrs, that the High- 
way Board are, by the recent Act, invested with 
the same powers and authority as the surveyor was 
under the former Act, but it does not foUow tiiat the 
Board may not have also larger powers under the 
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recent than those which the surveyor had under 
the fonner Act. Bat even if this case had been 
imder 5 ft 6 WilL 4, c. 50, and the snryeyor had in- 
stitnted gach a prosecution as this for a nuisance, and 
he had imposed a rate out of which to pay these extra 
costs, I should be mucb disposed to think—but it is 
not necessary to decide that here— that the power to 
nise a rate and include such expenses, was incidental 
to the powers of the surveyor conferred by that Act. 
The main purpose of that Act is to provide for the 
mending and keeping of the highways in repair, and 
the existence of such a nuisance as this is inconsistent 
with a due state of repair ; therefore, the wise and 
liberal construction is, that the expense of removing 
snch a nuisanoe is included in and contemplated by 
the provisions of that Act But the words of section 
20 of 25 & 26 Vict. c. 61, are much larger than those 
in the former Act, and provide for " the expenses of 
maintaining and keeping in repair the highways," and 
"all other expenses in relation to such highways." 
The whole question is very simple. Is this an ex})ense 
relating to the highways ? How can we say that an 
expense incurred in removing a nuisance to the high- 
ways is not an expense relating to the highways I I 
asked Mr. Heath whether, if the obstruction had been 
removed manually, the expenses of such a removal 
conld not be recovered. Then, surely, expenses in- 
corred in any proper and judicious course for the 
removal of the nuisance by indictment, if the party 
offending cannot be otherwise induced to remove it, is 
an expense contemplated by the Act. If we look at 
the reason of the thing, that is the interpretation 
which the Legislature must have meant to impose. 
Bow can we expect any one should pay for the 
removal of an obstruction out of his own pocket? 
Therefore, I think that, both on the ground of sound 
policy, and also under the words of section 20 of 
25 k 26 Vict c 61, the allowance of these expenses 
was right 

Caomfton, J. — I am of the same opinion. Obstruc- 
tions cannot be always removed without the arm of 
the law, as Mr. M'Intyre well put it This question, 
as to whether the expenses ought to be allowed, does 
not depend on the prosecution being successful, but 
on the propriety of adopting this course for the 
removal of the nuisance. The Act of 25 & 26 Vict 
c. 61, clothes the board with all the powers of the 
surveyor under the old Act, but it does not follow 
from that, that they are limited to those powers. 

BLiCKBxntN, J.— I am of the same opinion. I 
think that, imder section 6 of the Highway Act of 
1335, in order to keep the roads in the repair therein 
directed, it might be necessary to prosecute some one 
who by such an encroachment as the present pre- 
vented the maintenance of that repair, and if such a 
prosecution is properly, fairly, and rightly conducted, i 
then the expenses incurred thereby are such as are 
contemplated by that Act If the prosecution were 



wasteful or extravagant, then the Quarter Sessions 
would disallow the expenses, if safbfied of that 
Then section 27 of the old Act gives the surveyor 
power to make a rate to raise money for carrying the 
several purposes of the Act into execution. The new 
Act does not, so far as I can see, extend the powers 
of the board &rther than the powers of the surveyor 
were before, but most certainly it does not contract 
them. Section 20 of 25 k 26 Vict. c. 61, does not, I 
think, extend the powers of charging such expenses 
on the rates, for, in my opinion, the words of the 
old Act meant as much. Under the old Act, the sur- 
veyor might, I think, have instituted such a prosecu- 
tion, and made a rate for the payment of the expenses 
subject to the opinion of the Quarter Sessions, and 
under this Act there is the same power. 



Shse, J., concurred. 



Order confirmed. 



Regina V, The Guabdiaks of 
Stoubbkidoe Union. 



Q.B. 

8 June, 1865. 

Poor — Irremovability — 24 <fc 25 VicL c. 55, «. 1. 

Where a person leaves a parish in which Tie has been 
resident^ and does not keep a place of residence there, 
U wiU operate as a hreachof residence, under 2i Js 25 
VicL c. 55, s. 1, although he ha/ve an animus 
revertendL 

This was a case stated for the opinion of the Court, 
by the Justices in Quarter Sessions for Worcester- 
shire. 

The guardians of Winchcourt Union had appealed 
against an order of removal of a pauper obtained by 
the guardians of Stourbridge. 

The Quarter Sessions allowed the appeal, and quashed 
the order, subject to a case. 

The case stated that the pauper had resided in 
Quarry Bank, in the Stourbridge Union, for three 
years, with the exception of two periods of three 
months and a week respectively. 

On the first occasion, he told the persons with whom 
he lodged that he was coming back when work was 
better, and that they were to let him know when that 
was the case. He left a pair of trousers behind him. 
On the second occasion, he left a watch behind him. 
His lodgings were not kept for him during his absence, 
or paid for by him ; but he might have had them 
again whenever he had returned. 

It was found that he had an intention of returning. 

The question was, whether there had been a 
sufficient residence to make the pauper irremovable, 
under 24 k 25 Vict c. 55, s. 1 ? which altered the 
period of residence from five years to three. 

Potoell, Q,a, and E. T. Holland, for the appel- 
lants, in support of order of Sessions. 
The absence was for a temporary purpose. 
** Where the absence is only for a temporary purpose, 
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and there is the intention and ability to return, there 
la no >reach of residence," 

JUifinaY. StapUton, 1 £L ftBl 766. 

That is the case here. 

[Blackburn, J.— Bat see what Crompton, J., aaya 
in tha^ case. How can a man reside where he has no 
gesidance. Here there was nothing in the parish bat 
the pair of troosers.] 

The question is the intention. Here it is found as 
a fact that he intended to retom. 

[Blaokburk, J. — I know of no esse where it has 
been held not to be a bresk in which the man has kept 
so zesidenoe.] 

His leaving the clothes is important. 

[Bla^xbubn, J.^It is am^y soffident to justify 
the finding of the aiUmut reimimdi^ bat it caaaot 
make the man keep his lodging.] 

If a man has no residence elsewhere, and intends to 
come back, it is sufficient, 

Resins v. BrigfUhelmstone, 4 EL & BL 236. 

In 
Seginar. TacolneBkme, 12 Q. B. 157, 
the esse did not turn on the pauper having left a wife 
and family behind him, although it was so. 

Cfray, Q,C., and Streeteny on the other side, were 
not called on. 

Blackvttrk, J. — ^The fjuestioa in tiiis case is, 
whether it can be said that the pauper was resident at 
this parish duiing this time. There hare been eases 
where a man haTing been physically away, he has 
retained a residence, and then the animus revertmdi 
has to be looked to. But there is no case where, 
being physically absent, and haying no lesidenoe^ be 
has been held to continue oonstmctiTely to reside 
there. The order of Sessions most be quashed. 



Sh££, J.^ concurred. 



Order queuhed. 



Q.B. 

6 June, 1865. 



Becina on the Prosecution of 
the Earl of Shaftesburt 
V, BoBERT Waters. 



19 sfe 20 Vict a 16, t. Z-^^der to Try at 

Centred Criminal Court — Certiorari to Remove 
Indictment-^ervice of Rule. 

Under IP ^ 20 VieL c 16, f. 3, • rule far m» order 
thai a defendant shall he tried at the CesUnd Criminal 
Court, and for a writ of certiorari to isme to remove 
an indictment into that Cotirt, must be « rule to show 
cause, and should be served on the proseeutor and on 
each of the committing magistrates. 

By 19 & 20 Vict. c. 16, s. 3, " whencTer any perscm 
shall have been committed or held to bail for any 
felony or misdemeanor committed, or supposed to hare 
been committed, at any place out of the jurisdiction 
of the said Central Criminal Courts and it shall aj^Ksar 



to the said Court of Queen's Bench in term time, or 
to any Judge thereof in Tacation, that it is expedient 
to the ends of Justice that such person should be 
tried for such offence at the said Central Criminal 
Court, it ahall be lawful for such Court of Queen's 
Bench in term time, or for such Judge thereof in 
vacation, to order that such person shall be tried for 
such offence at the said Central Criminal Court, and 
thereupon a writ of certiorari shall be issued to the 
Justices of oyer and termiuor, or of gaol delivery, or 
of the peace, before whom any indictment or inquisi- 
tion chaiging such person with such ofiience shall thea 
be pending; or befoffswhom any such indictment shall 
thereafter be found, or to tiie coroner before whona 
any snch inquisition shall have been, or shaU there« 
after be taken, commanding them or him to certiff 
and return such indictment or inquisition into tha 
said Central Ciiminsl Court" 

The defendant had been committed to take his trial 
at the next assizes for the county of Dorset upon 
certain charges of felony sad misdemeanor, and ad- 
mitted to bail. Ko indictment had yet been preferred. 

Coleridge, Q-C, now moved, on behalf of the defen- 
dant, for ail order that he should be tried at the 
Central Criminsl Court, and for a writ of certiorari to 
issue in pursuance of the above section. The defen- 
dant's affidavit asserted that he believed that he could 
not have a fair trial in the ooanty of Doraoty'^and that 
the expenses of the trial would be less, if held at the 
Central Criminal Court than if in Dorsetdure, and 
assigned various reasons. We desire to know whether 
the rule must be a rule nisi, and upon whom it is to 
be served. Is it enough to serve it on the clerk of 
the Justices ! 

[Crompton, J.— There is a general Act requiring 
notice to be given of all writs of certiorari to the com- 
mitting magistrates.] 

Per Curiam— (Codtdum, C.J., CrompUm, Black- 
bum, and Shee, J J,) There being a great deal of 
matter in the affidavit, there ought to be an oppor- 
tunity given to answer it. The usual course is to give 
the committing magistrates and the prosecutor notice. 
There should be a rule nisi for the order, and, at the 
same time, for a writ of certiorari. When we have 
made the order, the certiorari will follow as a matter 
of course. This rule should be served on the prose- 
cutor and on each of the seven commilttng msgis- 

i trates, calling upon them to ^ow cause. 

j Rule nisi aeecrdingly. 

I 



C. P. 

5 Mat, 1865. 



CotES V. TURHZR. 



Trwd-Deedr^Bankruptcy Att, 1861, «. 192— 
Unreasonable Clause, 

A tmst^eed, purporting to be made under the 192nd 
section of the Bankruptcy Act, 1661, and rontainsd the 
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fillomng daiHM : ** It is htnby furikgr agreed amd 
declared, that U shall be lawful for the said trustee or 
trustees to require any person or persons eladminy to he 
a crtditor or creditors of the said R T {notwithstanding 
ii or they may hatot exeaUsd these presents, and that 
the amount or eUlegsd mmouni of his or their debt or 
debts may have been i ns erted in the schedule hsrete) to 
ttrify the nalure and ameunt of such debt or claim, 
vithfull particulars showing the consideration (hereof 
by Oatutory declarations proved before the CommiS' 
sunuT in Bankrupiqf or otherwise, as the said trustee 
or trustees may think fit ^* : — 

Held, thai a deed containing such a clause was void 
sa being unreasonable. 

The deckntioa was by the plaintiff as deawer, and 
the derendant as acceptor, of a hill of aauhange* and 
also contained common money eoanta* 

The defendant pleaded a tnut-deed, purporting to 
be nude mider the 192nd section of the Bankmptey 
Act, 1861. 

To this plea the plaintiff demuxred, on the gponnd 
that the deed pleaded as aforesaid contained ^"Htsiwn- 
able provisions. 

Prtntice^ in support of the demurrer, objected to 
scTeral provisions of the deed as being unreasonable, 
ftnd amongst those objected to was the provision con- 
tained in the following clanse : — 

"It is hereby farther agreed and declared that it 
ihall be lawful for the said trustee or trustees to re- 
q^ any person or peruns claiming to be a creditor 
or creditors of the said Richard Turner (notwithstand- 
ing he or they may have executed these presents, and 
that the amount or alleged amount of his or their 
debt or debts, may hare been inserted in the schedule 
hereto), to reriiy the nature and amount of such debt 
or claim, with fall particulars, showing the considera- 
tion thereof by statutory declarations proved beforo 
the Commissioner in Bankruptcy or otherwise, as tlie 
said trustee or trustees may think fit " 

A clause Hke this is unreasonable, and renders the 
deed void ; see 

Leigh ▼. Pendlebury, 15 C. B. (n. s.) 851 ; 83 L. 
J. C. P. 172. 

Saimay, in support of the plea, contended that the 
daose in this case was distingaishable from that in 
Lci'jh V. Pendlebury (foe. ciL), for that there was in 
that clanse an express provision that the debt should 
be forfeited in the event of a creditor failing to verify 
his debt in the manner prescribed. 

[MoNTAGms SuiTH, J.— Under the present clause, 
what would happen if a creditor refused to prove his 
debt in the manner directed by the trustees ? Would 
not he practically forfeit his debt ?] 

The pifesent claase resembles one which was held 
good in 

abfieh T. De 3f ottos, 33 L. J. Ex. 27«. 

£RU^G.J.^Oar judgment must be against Uisdelbii* 



dant. The proyision requiring the crediters to verify the 
nature and amount oi their debts by statutory declai»- 
tion or otherteise as the said drustee or trustees may think 
fit, has exactly the same effect as the provision in Lei^ 
y, Pendlebury, viz., that the creditor, unless he 
verifies his dtobt in the manner in which the tmstees 
think fit, loses all benefit; dividends, and adyantege 
to be claimed under the deed. And so here, unHas 
a ereditor proves in the manner the trustee thinks fit; 
he gets no dividend. Several other proyiaions in tiw 
deed seem to me to be equally open to objection* 

Bylzs, J,— Leigh y. Pcndlebury seems to me to 
express in words the consequence implied in. tha 
present case. 

MoirrAGiTZ Sxnv, X, concurred. 

Judgment for the plaintijf. 

C* P. > Baxxsr sBid AnoflMr o. 
16 Mat, 1B65L ) MgAjfdbkw: 

Charter-party — Perils of the Sea Excepted — 
Meaning of the loord " Voyage** — Frdianinarif 
TroMU^^'Guetranieedfor CetrgaJ' 

Plaintiffs and defendant agreed by charter-party that 
a ship then cU Newcastls should with all convenient 
speed sail and proceed to one usiuU loading place gua- 
ranteedfor cargo in all this month {October), and there 
load a complete cargo, and, being so loaded^ should pro- 
ceed to Alexandria and deliver the same; the act of 
Ood, the Queen's enemies, restraints of princes, fire, 
and an ctnd every other dangers and accidents of the 
seas, rivers, and navigation during the said voyage 
always excepted. The ship sailed from N., and was 
prevented from arriving at the usual loading place 
within the time stipulated by perils of the sea .— 

Held, thai the preliminary transit of the ship from 
N. to the loading place fonnedpart of the voyage men- 
tioned in the exception : 

Held, also, that the words, "guaranteed for cargo*^ 
were not an absolute guarantee, but controUed by the 
said exception. 



Declaration states that by a charter-party^ 
the 3rd day of October, 1863» it was mntaally agreed 
between tiia plaintifib and the defondant that tha 
defendant's steamer ealled the ^amjma," then at 
Keweaatle, shonhi with all convenient speed sail 
and proceed to the usual place there or so near 
theieonto as sha might safely get (the defendant 
guaranteeing the said steamer ioir eaig» in all the 
said month of October), and there load fimn the 
fiMtor of the plaintifib in the customary manner a 
fdH and complete cargo of about 1,500 tons ef coal ; 
and that being so loaded the said steamer shoold tharo- 
with proceed to Alexandria, Sgypt^ and there deliver 
the same on payment a( frei^t, the act of God, the 
Queen's enemies^ restraints of princes and ntta, fiiSi 
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and all and every other dangers and accidents of the 
seas, rivers, and navigation of whatever nature and 
kind soever during the said voyage always excepted. 
And that the plaintiffs say that they did all things on 
their part to be done, and all things happened to 
entitle them to have the said charter-party performed 
by the defendant on his part, yet the said steamer did 
not with all convenient speed sail and proceed to such 
usual place of loading at Newcastle as before-men- 
tioned, nor was the said steamer ready to receive and 
load on board the said agreed cargo during any time 
in the said month of October, and the plaintiffs in 
fact say that the said steamer was not ready to receive 
and load on board, and did not in fact receive and 
load on board, the said agreed caigo until long after 
the said month of October, and after a long and unrea- 
sonable delay. 

2nd. And that the plaintiffs also 3ue the defendant 
for that it was mutually agreed between the plaintiffs 
and the defendant that the defendant's steamer, called 
the ''Smyrna,*' then at Newcastle, should with all 
convenient speed sail and proceed to the usual 
place there, or so near thereto as she might safely 
get (being ready there for cargo in the month of 
October, or the early part of the month of November, 
1863), and there load from the factor of the plaintiffs 
in the customary manner a full and complete cargo 
of about 1,600 tons of coaL And that being so 
loaded, the said steamer should therewith proceed to 
Alexandria, Egypt, and there deliver the same on 
payment of freight, the act of God, the Queen's 
enemies, restraints of princes and rulers, fire, and all 
and every other dangers and accidents of the seas, 
rivers, and navigation of whatever nature and kind 
soever, during the said voyage, always excepted. And 
the plaintiffs say that they did all things on their part 
to be done, and all things happened to entitle them 
to have the said agreement performed by the defendant 
on his part, yet the said steamer did not with all con- 
venient speed sail and proceed to such usual place of 
loading at Newcastle as before mentioned, nor was the 
said steamer ready to receive and load on board the 
said agreed cargo during any time in the said month 
of October, or in the early part of the said month of 
November, and the plaintiffs in hct say that the said 
steamer was not leady to receive and load on board, 
and did not in fact receive and load on board, the said 
agreed cargo until long after the early part of the said 
month of November, and after a long and unreasonable 
delay. 

And the plaintiffs say that, by reason of the prenuses 
in the first and second counts respectively mentioned, 
they were prevented from receiving the said cargo at 
Alexandria aforesaid, and from selling and disposing 
of the same there until long alter the time when the 
same might and could, according to the said charter- 
party and agreement respectively, have been delivered 
there, and lost the opportunity of selling and disposing 
of the said cargo at a profit, and were compelled to 



sell and dispose of the same at a loss, and were other- 
wise delayed and put to great additional expense upon 
and about the said cargo. 

And the plaintiffs claim ZOOOL 

And the defendant, amongst other pleas, for a fourth 
plea, pleaded that the charter-party, in the first count ^ 
mentioned, was and is as follows : — 

** Charter-party. " London, 3rd Oct, 1863. I 

" It is this day mutually agreed between Messrs. R. | 
Mc Andrew & Co., of the good ship^ or vessel, called 
the new steamer * Smyrna,' of the of I 

tons, or thereabouts, now at Newcastle, and Messrs. ^ 
J. Barker & Co., of London, merchants, that the said 
ship, being tight, staunch, and strong, and every way | 
fitted for the voyage, shall with all convenient speed 
sail and proceed to one usual loading place goaranteed 
for cargo in all this month, or so near thereunto as she , 
may safely get, and there load from the factor of the 
said freighters, in the customary manner, a fall and i 
complete cargo of about 1,500 tons of coal, which the 
said merchants bind themselves to ship, not exceeding 
what she can reasonably stow and cany over and 
above her tackle, apparel, provisions, and furalture ; 
and, being so loaded, shall thereidth proceed to 
Alexandria, Eg3rpt, or so near thereto as she may 
safely get (cargo to and from alongside, and at mer- 
chant's risk and expense), and deliver the same on 
being paid freight as follows :— 302. per reel of twenty- 
one tons and one-fifth, with fifteen guineas gratuity, 
in full of all port chaiges and pilotage (the act of God, 
the Queen's enemies, restraints of princes and rulers, 
fire, and all and every other dangers and accidents of 
the seas, rivers, and navigation of whatever nature 
an4 kind soever, during the said voyage, always ex- 
cepted). The vessel to be addressed to the charterers 
agent paying the one usual consignment commission 
of 20«., to have a lien on cargo, for all freight, dead 
freight, and demurrage ; captain to sign bills of lading 
at any rate of freight, without prejudice to this 
charter-freight ; to be paid on unloading and right 
delivery of the cargo in cash at current exchange ; 
125 tons to be allowed the said merchant per weather- 
working day (if the ship is not sooner dispatched) for 
unloading, and all days on demurrage over and abora 
the said laying days at 80/. per day penalty for non- 
performance of this agreement. Estimated amount of 
freight 

" RoBT. MoAnd&ew & Co., 
**J, BabkeeACo., 

"Agents. 
" Witness to the signature of both parties, 
"William Nance." 

And that the agreement in the second count men- 
tioned was the same charter-party, with an extennoa 
of time mutually agreed on by tiie plaintiffs aad de- 
fendant for being ready for cargo until the early part 
of November, 1863, and the defendant says, that at 
the time of tUe making the said charter-party and 
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agreement in the first and second counts respectively 
mentioned, the said steamer so being at Newcastle, 
S8 in those counts mentioned, was at a place there far 
distant from the nsoal place there for loading, to 
wliich the said steamer was to sail and proceed, and 
the said steamer before reaching such nsoal place 
would necessarily be exposed to dirers dangers of seas, 
rirers, and navigation, all which the plaintiffs and 
defendant, at the said time, well knew, and the said 
Torage, in the said charter-party mentioned and re- 
ferred to, was a voyage from the place at Newcastle, 
it which the said steamer was at the time of making 
the said charter-party and agreement, to the said 
nsoal place at Newcastle for loading, and from thence 
to Alexandria, and that the said steamer daring the 
said voyage, that is to say, daring sach part of the 
said voyage as took place before the said steamer 
sailed, or proceeded from the said nsaal place on her 
way to Alexandria, and after she had received on 
board part of the said cargo, and before any breach 
of the said charter-party or 'agreement was hindered 
and prevented by the dangers of seas, rivers, and 
navigation then happening from receiving and load- 
ing on board, and from being ready to receive and 
load on board, the residne of the said cargo, and was 
thereby greatly and necessarily delayed therein, 
which are the supposed breaches of contract in the 
first and second counts respectively complained ofl 

To the 4th plea plaintiff demurred, on the ground 
that, according to the true construction of the charter- 
party, the voyage had not commenced at the time 
when the steamer was hindered and prevented as in 
the plea mentioned, and, consequently, that the ex- 
ception did not apply. Defendant joined in demurrer. 

Honct LUyyd (Birtm with him), in support of the 
demnrrer, contended that the voyage did not include 
the preliminary transit to the place of loading. And 
that the words ''guaranteed for cargo in the month 
of October,** were an unconditional promise on the 
part of the defendant to take on board a caigo in the 
mouth of October. They cited, 
Crwo y. FaUc^ 8 Q. B. 467 ; 
BrvM V. Nicohpuh^ 11 Exch. 129 ; 24 L. J. Ex. 

321; 
ValenUr. 0M$,6C. B. (N. s.) 270; 28 L. J. C. 
P. 829. 

JUw showed cause. He distinguished, Ctovoy, Folk 
and VaXeiUe v. Qihbs, and relied on Bruce v. Nicolopulo, 

H, LUyd in reply. 

Willis, J.— I am of opinion that our judgment 
must be for the defendant. The action is founded 
upon a charter-party, by which it is provided that the 
vhip, being then at Newcastle, should, with all con- 
venient speed, proceed and sail for one usual loading 
place, gnannteed for caigo, in October, and being so 
loaded jpooaed to Alexandria, and the charter-party 



contains the usual exception, "The act of God, 
the Queen's enemies, restraints of princes and rulers, 
fire, and all and every other dangers and accidents of 
the seas, rivers, and navigation, of whatever nature 
and kind soever during the said voycige always ex- 
cepted." It would seem from the facts disclosed by 
the pleadings that the vessel broke ground for the 
purpose of proceeding to the usual place of loading. It 
is not clear whether she did arrive or not at the usual 
place of loading, but we will assume that she did not 
arrive there. It is clear, however, that the vessel did 
break ground, and was by perils of the sea prevented 
from arriving at the usual place of loading within the 
stipulated time, for the purpose of taking on board a 
cargo, according to the charter-party. The question 
now arises, therefore, whether it can be said that the 
voyage referred to in the exception included the pre- 
liminary transit from where the ship then was at the 
port of Newcastle to the place where she was to take 
on board her cargo. Then, assuming that the pre- 
liminary transit did form part of the voyage within 
the meaning of the exception, does the use of the 
word "guaranteed" in the clause ''guaranteed for 
cargo for all in this month," show that the parties 
intended that the exception should not apply to this 
case f The first question is a general one. The second 
has reference to this particular charter-party. The 
first question is, in effect, where a charter-party pro- 
vides that a vessel shall proceed to a port for loading 
cargo, and shall there take on board her cargo for a 
particular place, whether the exception in that charter- 
party relating to the perils of the sea applies only to the 
voyage from the port of loading to the port of dis- 
charge, or whether such exception inclades the pre- 
liminary transit that the vessel has to make from 
where die is to the loading place I To determine that 
question we must consider what is the meaning of the 
exception. Common carriers are at Common Law 
liable for all damage which may happen, except what 
happens by the act of God or the Queen's enemies. 
But this is not the universal rule in maritime law. I 
presume, therefore, that this exception was introduced 
to qualify the liability of the shipowner, for it includes 
terms wide enough to cover any case of collision or 
accident that may happen without the default of the 
shipowner or the master, or of any person in his 
employment That being so, the reason for the excep- 
tion applies just as well to the preUmiuary transit as 
to the rest of the voyage, and the fact of the cargo 
not being on board can make no difference. When 
one considers the origin and object for which this 
clause was introduced, there is no reason why it 
should apply to one part of the transit more than it 
does to another. The matter comes to this : Is the 
preliminary transit contemplated as part of the voyage 
by the parties, or not ? It is simply a question of 
language. I apprehend that a voyage is nothing more 
than the passage of the vessel over the agreed transit 
The voyage begins by sailing, and continues till the 
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vessel arrives at her destination. "Mr, Lloyd says that i 
the contrary has been decided in two cases. There , 
has been only one decision before on this point, and | 
it appears to me that that case is against him. In 
Crow y. FcUk there was no preliminary transit ; the | 
▼essel was at Liverpool, and by the chartor-party she 
was to take on boaxd a cargo there, and then, proceed i 
on her voyage. The vessel had not broken, ground ; , 
the voyage, therefore, had not commenced. For that 
reason the Court in that case held that the exception 
did not ^)ply till the vessel waa on her voyage.. With 
reference to the case of ValenU v. Qtbbaf that wu a 
very peculiar ease. That was an action broug^ to 
recover penalties for delay, ^nd all that Iho Court 
decided in that case was, that tha delay at the port 
where the vessel was loading was not a detention on 
the voyage within the meaning of that contract. That 
case went no further. It is troe that Cocklrani, C. J^ 
and Crowder, J.^ expressed their Tnalinationii tiiat fisr 
the purpose of recovering the penalties for delay in 
the port of loading, the voyaga did not commence till 
the vessel had arrived at Callao, and not b^die ; but 
their judgment waa based upon the construction of 
the particular contract. In this case there is no such 
instrument as there was in VcUenia v. Oiibt, There ia 
no decision to the effect that thess is no voyage till 
the cargo is on board. The case of Bruee t. Nimlopuio 
is no authority against, but is one ia &vout of the 
defendant With respect to what waa said of Crow v. 
FeUk, in that case I cannot say that I concur ; bat it 
waa there held that the preltmidary royage waa to be 
considered aa part of tlie voyage within tho meaning 
of the exception zehtiag to the reatnant of princes. 
That decision is in point, and in aoeoidance with good 
aenae. It seema to ma that " gosranteed for cargo in 
all this month,** mataly meaaa that the ship will be 
ready for cai^o within the month, provided she ia not 
prevented by some acddont without default of the 
master. I am not aware that the word ^'guarantee*' 
baa any technical moaning, except in the case of an 
undertaking to pay for the debt or deftoilt of aaothar. 
Mr. Bew argued that tha guarantee waa introdaced to 
•naUe the charterers to throw up the cfaarter-pavty at 
the end of the month. It ia not necaaaary to dodde 
whether that is the meaning. I agree, however, with 
Mr. Bew, that the guarantee was condxtiaoal, and 
; be construed with the exception. 



Btles, J.^I am of the same opinion. The ques- 
tion here is, what ia tho meaning of the exception, 
•« dangers and accidents of the sea during the vojrage 
being excepted?" The word ''voyage *' standing adone 
without any qualification, is an extensive word. It 
signifies the passing by water from one port to sa- 
otiher port To assist us in the construction of this 
instrument, we must regard the facts aa they existed 
at the time when this inatrument waa executed. The 
plea informs us, *'that at the time of the making of this 
ebartar-party tho steamer waa at UTewcastle, at a place 



for distant from the usual place for loading to which the 
said steamer waa to proceed and sail," and then adds 
" the said steamer, before reaching such usual loading 
place, would necessarily be exposed to divers dangecs 
of seas, rivers, and navigation, all which the plaintifia ^ 
and defendant at the time well knew." Therefore it 
must be tsken that tho plaifitiffii and defendant con- ' 
templated these fecte. But, in the fece ^ distaooe I 
and of pexila of tho asa, the ship is to sail with all | 
convenient speed. There was, in the first plsce, a | 
contract by which the shipowner was bound to pro- | 
ceed during that previous part of the voyage, and vsa i 
bound to cross that distanoe and face those perils. , 
Further, the charter-party sets out that ''the ship 
being tight, stanneh, ^n d strong^ shall widi all oon* 
venient speed, sail and proceed to <me usual loading- 
place.** Here it is provided that iJie ship shall be 
tin^t when* sho begins the preliminary part of hei 
transit Looking at tha only two plaoea where the 
word " voyage " is mentioned, the voyage, it seems to | 
me, must necessarily include that previous portion ef | 
the transit Tha word " saU " ia also very strong. It j 
means "start on the voyage." There ia distinct 
authority for that meaning. In ValenU v. Giibif 
my Brother Willes there says, "When she sails the 
voyage commences.'* Looking at tha terms of the 
eharter-psrty, and at the circumBtancea under which 
it was made, I have no hesitation in saying that tha 
plea ia good. I concur with my Brother Willes as to 
tha word " guaranteed. ** 

MoKTAGiTB Smith, J.— I am of the same opinion. 
It seems to me that tiie ship under this charter-party 
sailed from where she then was, and proceeded with 
all convenient speed to the usual loading-place. She 
was bound by the charter-party to make that voyage, 
she could not deviate or go elsewhere. For thti par- 
pose of this charter-party, it most be taken that the 
place from where the ahip started was tho immnv»i 
quo. She sailed from that place and eacountered 
perils of the sea* And the quostioa is, does tha 
exception, relating to the perils of the aaa, apply to 
this part of the voyage. No reason has been shown 
why it aliould not apply* From the words of the 
charter-party, it is clear that the parties contem- 
plated that the ship would eaooonter the perils 
of the sea. She sailed and encountered the perils of 
the sea in proceeding to the loading-place. As far is 
authority goes, the decisions are in ftivour of the riew 
taken by this Court In Crow v. Falk^ this ques- 
tion did not arise. Lord Denman, C.J., there aays, 
'* The words of the 'charter-party and declaration are 
perfectly clear. The end of the voyage is expressly 
marked out, the beginning is not, but the rop^ 
could not begin before the ship's loading was com- 
{deted.** In that case the parties did not conteniplit« 
the case of tho ship sailing before her cargo was on 
board, and proceeding to a place fer distant in order 
to load a cargo. In putting a constmetion up<» 
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this charter-party, we mast look «t the intention of 
the parties. Aud, I think, we ctny out that inten- 
tion by holding this te be a goed plea. I think that 
the word " gaaimnteed ** is eontroUed by the ezoep- 

tion. 



C.P. 

16 May, 1865. 



IGoMiKT, Appellant v. CJLR^ 
FEmrER, Respondent. 



Local Turnpike Act — Stage Carriage conveying 
Pemengers or Goodi for Hire — IMility to 
TeU on Repamng the Gate during ike taime 
Day— 16 <fc 17 Vict, c 90, 9ch. D. 

A iocal Turnpike Act impoeed certain dtUies «n 
hones drmwmg —Itt, amy coach, stage ooack^ diligence, 
taa, ctutwim, aoeiaUe, Jkc ; 2nd, am,y waggon, wain, 
carij dtc. The Act contained a cUntie exempHng honee 
drawing such carriages from liability to pay more than 
OTU toll on the same day, bid followed by a proviso ** that 
du ioUe made payable for and tn respect of horses or 
beasts drawing any stage coach, diligence, van, caravan, 
or stage waggon, or other stage carriage, conveying 
passmgers or goods, for pay or reward, shall be payable 
adpaidevery time of passing or repassing, along tike 
said roads, or any of them, ** 

The appeUani was a common carrier, travelling on 
ftekd days of the week, from Cireneester to Cheltenham, 
through one of the gates €tt which tolls were leviedunder 
this Act. He used hie caravan chiefly for conveyance 
of goods, but occaeionally carried a passenger. Bis 
caravan voas not licensed under the Stage Carriages 
Ad, hut duty was paid for it under 16 ds 17 Vict, c 20, 
sch. D, as for a carriage used by a common carrier: — 

Held, that the appellants caravan was liable to pay 
laU itery time cf passing the gate. 

Eatwell r. Bichmond, in this Court dietinguished. 

Case stated by Jnstioes under 20 k 21 Vict. c. 48. 

Casb. — ^Tbe respondent having appeased npon sora- 
nois before 'sb, the undersigned, t* answer to the 
sttd iBfefmntien, it was therenpon ^pn/reA, on the part 
of the said atppeUant, liiat he is a common carrier, 
Hmg at Cimioester, and travvUing between that town 
and the town of Cheltenham every Tuesday and 
Ihnrsday ; that he so trarels sometimes with a corered 
caravan cfr waggon on four wheels, and sometimes 
irith a covered caravan or eart on two wheels, drawn 
respectively by one or two horses, as the weight of a 
load or Ike state of the roads may require, and travel- 
ling at a imce not exceeding fonr miks an hour ; 
that the said appellant nses sach caravans principally 
for carrying goods for hire, bnt that he frequently 
conveys therein also passengers for hire ; that he is 
not licensed under the Stage Carriage Act, for either 
of such caravans, but pays the duties of 2Z. 69. Sd, 
and U, ^8. 6€?., for the same respectively, as for car- 
riages used by a common carrier under the 16 & 17 
Vict. c. 90, sch. D ; that on the day on which the 



alleged offence is charged to have been committed, 
being Thursday, the 16th day of February, 1865, the 
appellaot travelled as usual from Cirencester to Chel* 
tenham and back, with the said covered caravan, or 
cart on two wheels, and which, on that occasion, was 
drawn by one horse ; that on the morning of the day 
in qoestaoB, the a^>ellaat conveyed goods in such 
caravan, from Cirencester to Cheltenham, and in the 
afternoon conveyed goods therein from Cheltenham to 
Cirencester, and in each ease delivered such goods, 
according to the directions thereon, and received pay- 
ment f<w the carnage and delivery thereof, according 
to a usual scale adopted by him ; that also, on the 
day in question, he conveyed one passenger on each 
jomiiey, andrsceived payment of such passenger ; that 
the appellant tiavek from Cirencester to Cheltenham 
along the turnpike-road between these towns, and 
which is one of the district roads which are repaired 
and msintsiwed under the provisitens of the " Ciren- 
eester Roads Act» 1862 '* ; that there is a turnpike or 
toll-gate upon such road, in the pariah of StrattoD, 
called the "Stratton-gata,*' and that the respondeat 
is the collector of tolls at such gate; that on the 
morning of the day in question the appellant passed 
through liie said gate on his way to Cheltenham, and 
was charged by the reqMudent a toll cf 6«L, for the 
horse drawing the said caravan, and paid the same ; 
and that on tike afternoon of the said day (bnt before 
twelve o'clock at night) the appellant repassed through 
said gate on his return to CirBoeester, and was then 
again diarged by the respondent a toU of 4fe{. for the 
same horse drawing the same earsvaa, which second 
toil the appellant thereupon paid under protest 

The Cirenoester Roads Act, 1862, was put in evidence. 
The preamble of audi Act recites sn Act, passed in the 
6th year of the reign of King George the Fourth, c. 148, 
intituled ''an Act for maintaining and improving 
certain roads leading to and from the town of Ciren- 
cester, in the county of Gloucester,** which last-men- 
tioned Act was also put in evidence, and contains the 
foUowing sections : — 

'* And be it further enacted that it shall and may 
be lawful for the said trustees, for any person or per- 

I sons to be appointed collector or oottectors of the tolk 

< to be taken by virtue of this Act, to demand and take 
the toUs hereinafter-mentioned at the several and 

I respective toll-gates, or tuinpikes, or toll-houses, cr 
Bide-gate8,or nde-bam, or chains, which shall be erected 

' or placed by virtue of this Act in, upon, across, or 
on the side or sides of the said roads, and on eveiy 
day such to be computed from twelve of the dock at 
night to twelve of the clock in the next succeeding 
night (that is to say) — 

, " For eveiy horse or other beast drawing any coach, 
stage coach, diligence, van, caravan, sociable, berlin, 
landau, chariot, vis-^vis, barouche, phaeton, chaise, 

; marine calash, curricle, chair, gig, whiskey, heaxee, 
litter, chaise, or other such like carriage, the sum of 
ninepence. 



232 



THE NEW EEPORTS. 



[10 JuKC, IS«&. 



'' For every horse or other beast drawing any waggon, 
wain, cart, or other such like carriage, having the 
fellies of the wheels thereof of the breadth of six inches 
or upwards at the bottom or soles thereof, the sum of 
sixpence ; and having the fellies of the wheels thereof 
of the breadth of four and a-half inches or upwards, 
and less than six inches at the bottom or soles thereof, 
the sum of sevenpence halfpenny ; and having the 
fellies of the wheels thereof of less breadth than four 
and a-half inches at the bottom or soles thereof, the 
sum of ninepence. 

" For every horse, mule or ass, laden or unladen and 
not drawing, the sum of twopence. 

"For every drove of oxen or neat cattle, the sum 
of one shilling and eightpence per score, and so in 
proportion for any less number, and for every drove of 
calves, swine, sheep, or lambs, tenpence per score, and 
so in proportion for any less mmiber. 

"Which said sums of money, or tolls, shall be 
demanded and taken before any horse, mule, ass, beast, 
or other cattle whatsoever shall be permitted to pass 
through any toll-gate or turnpike, or side-gates, or vide- 
bar, or chain, which shall be erected or placed by 
virtue of this Act in, upon, or across the said roads, 
or upon the sides thereof^ or any part thereof, and 
which said respective toUs shall be and are hereby 
vested in the said trustees, and shall be applied for 
the purposes of this Act in manner hereinafter 
directed. 

"Provided always and be it further enacted that in 
case the toll hereby authorised to be taken shall have 
been paid for the passing of any horse, beast, or cattle 
through any suoh toll-gates, turnpikes, or side-gates, 
such horse, beast, or cattle shall upon a ticket denoting 
such payment on that day being produced, be per- 
mitted to pass toll free through the same toll-gate, 
turnpike, or side-gate, and also through such other 
gate or gates (if any) as the ticket for such payment 
shall free at any time or times during the same day to 
be computed as aforesaid, except any such horse, beast^ 
or cattle shall return drawing a different waggon, 
wain, cart, or other such carriage, in which case such 
horse, beast, or cattle shall be again liable to toll in 
respect thereof, anything in this Act contained to the 
contrary thereof in anywise notwithstanding. 

"Provided also, and be it farther enacted that the 
tolls hereby made payable for and in respect of horses 
or beasts drawing any stage coach, diligence, van, 
caravan, or stage waggon or stage carriage, conveying 
passengers or goods for pay or reward, shall be payable 
and paid every time of passing or repassing along the 
said roads or any of them." 

The case then sets out sections 1, 13 and 16 of the 
Act of 1862, which re-enacted the toll, imposing 
clauses of the Act of the said Act of Geo. 4, imposing 
however the toll of 6d, on " every horse or other beast 
drawing any waggon, wain, cart, van, caravan, dray, 
timber-carriage, steam-engine, or other machinery ; *' 
and section 18 exempting certain vehicles passing on 



the same day from a second payment of tolls. Then 
the case sets out section 20 of the Act of 1862. 

(20). "The tolls hereby made payable for or m 
respect of horses or beasts drawing any stage coach, 
diligence, omnibus, van, caravan, chaise, cart, chair, 
break, or stage waggon, or other stage carriage con- 
veying passengers or goods for hire or reward, shall be 
payable, and paid every time of passing or repassing 
along the said roads or any of them." 

On the hearing of the said information, it was treated 
as an admitted fact on both sides, that, under the said 
Acts, the sum of 6d. demanded and paid in respect of 
the appellant's caravan on the first time of the same 
passing the said gate as before stated was the toll 
legally and properly payable in respect thereof; bat it 
was not proved or admitted before us, whether snch 
toll was payable under the said Act of 6 Geo. 4, as 
continued by section 13 of the Act of 1862, or whether 
the same was payable by virtue of section 16 of the 
said Act of 1862. 

The appellant contended — 

Ist That his caravan was not a carriage cofavtjing 
passengers or goods for hire or reward within the 
meaning of section 20 of the said Act of 1862, and 
that, therefore, the horse drawing the same was not 
liable to pay toU each time of passing through the 
said gate. 

2nd. That according to the construction of such 
section, the stage carriage thereby made liable to pay 
toU every time passing along the turnpike road, means 
a stage carriage licensed as such under the Stage 
Carriage Act (2 & 3 Will. 4, c. 120). 

The respondent contended — 

1st. That the caravan driven by the appellant was a 
stage carriage, conveying goods for hire or rewajti, 
within the meaning of the said section, and that, 
therefore, the horse drawing the same was liable to pay 
toll on each time of passing through the said gate. 

2nd. That, according to the true construction of 
such section, a carriage which is used as a regular 
conveyance for goods and passengers between oertais 
places, at stated times on fixed dates, and in respect 
of which duty is paid under the 16 & 17 Vict c 90, 
Schedule D, as a carriage used by a common earner, 
is a stage carriage^ and liable to toll on each time of 
passing, notwithstanding that, by reason of snch car- 
riage travelling at a pace not exceeding four miles an 
hour, the same may not be licensed, or required to be 
licensed, under the Stage Carriage Act 

3rd. That by giving the said section the oonstractioa 
contended for by the appellant,v no meaning is tir 
tached to the words " or goods " contained therein, 
inasmuch as a stage carriage is defined by the Stag? 
Carriage Act, and means * * a carriage used or employed 
for the purposes of carrying passengers for hire." 

Whereupon we, the said Justices, were of opinion 
that the appellant's caravan was a stage carriage con- 
veying goods for hire, within the meaning of the said 
Acts, and that the same was liable to toll on each 
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time of passing and repassing along the said turnpike 
nod] and we, therefore, dismiased the said infor- 
mation. 

The question for the opinion of the Court, is-> 
Whether, upon the abore facts, the appellant was 
legally chargeable with the toll of 6d, in respect 
of the said caravan, on the occasion of his repassing 
along the said turnpike road, on the day mentioned in 
the said information ? 

Shoold the Court be of opinion that the appellant 
was so chaigeable, then the decision of us, the said 
Justices, is to be affirmed ; if otherwise, then such 
decision is to be reversed, and such order made in 
relation to the matter of the said information as to the 
Gomt shall seem fit. 

Given under our hands this 23rd day of March, 
1S65, at Cirencester aforesaid. 

J. W. C. Mastbb. 
Thomas Wabnbe. 

Kingdm^ for the appellant, contended, upon the 
aathority of 

EattoOl y. Richmond, 5 N. R. 330, 
that, this carriage not being licensed under the Stage 
Carriages Act, but only a carriage used by a common 
carrier, for which duty is paid under the 16 & 17 Vict, 
e. 90, Schedule D, the appellant was not within the 
proviso in section 20 of the ** Cirencester Boads Act, 
1862." 

No counsel appeared for the respondents. 

WiLLEs, J. — In this case the Court have suffered 
considerable inconvenience from the fact that no 
cooBsel has been instructed to argue the case for the 
respondents. Probably from having only heard the 
aignment for the appellant my mind has fluctuated 
considerably. But upon the best consideration that 
I can give to the case, I am inclined to think that the 
decision that the Justices arrived at was the right one. 
In arriving at that conclusion, I do not intend to 
throv any doubt upon the decision that this Court 
came to in EcUwdl v. Richmond. That decision, I 
may say, has my entire assent But comparing the 
Act of Parliament upon which the decision in 
MvxU V. RiekTnond was arrived at with section 20 of 
the Act in this case, it appears to me that the words 
in that section, " or otiier stage carriage conveying 
passengers or goods for hire or reward," distinguish 
this case from that There is a substantial difference 
in the expression in that case. The conclusion to 
vhieh I have come in this case is similar to the one 
the Court came to there, because it was there held to 
be the true construction of that Act that a stage 
carriage meant to be excepted from the exception was 
a stage carriage licensed as such tmder the Act 
relating to the Inland Kevenue, without reference to 
the particular employment of the carriage at the time 
of paariilg the gate. So here my impression is, that 
all carriagea, iaOuig within the more extensive descrip- 
tion of stage cardages, in this case must pay on re- 



passing the gate, if employed in the conveyance of 
passengers or goods for hire or reward. Such carriages 
must pay toll on repassing, without reference to the 
fact, whether such a carriage is or is not actually 
carrying goods or passengers at the time of passing 
the toll-gate, provided the carriage is a stage carriage 
for conveying passengers or goods for hire or reward, 
and is upon the road for that purpose when the toll is 
demanded. The expression "conveying passengers 
or goods *' may either be intended to denote the em- 
ployment of the carriage at the time of passing the 
toU-gate, or it may be intended to denote the 
employment for which the carriage is destined, 
and in which it is engaged at the time, although 
at the time not earning money for passengers or 
goods. But whether the carriage was so employed 
in conveying goods or passengers at the time or 
not, it is clear that this carriage was a stage 
carriage for the conveyance of goods and passengers 
for hire. I think that that is the true construction 
to be placed upon this section. Great inconvenience 
would result if it was required that the gate-keeper 
should, each time that the carriage passed the gate, 
make a search to see whether there were either goods 
or passengers being conveyed for hire. That incon- 
venience was pointed out in Eaiwell v. Richmond, 
More effect will be given to the language of^tho Act, 
especially to the words "or goods," by adopting the 
conclusion of the magistrates than the construction 
sought to be placed upon the statute by Mr. Kingdon. 

Btles, J. — ^I am of the same opinion. It seems to 
me that the vehicle might fall within both of the 
single toll-imposing clauses. The first of them seems 
to comprehend vehicles that a superior class or order 
of society might use. It is plain that it falls within 
one, which of them is immaterial. If such a vehicle 
belonging to one owner goes through the gate once in 
the day, and returns the same day, it does not pay 
double toll, because the toll would fall twice on the 
same person. But when such a vehicle is a carriage 
conveying goods or passengers for hire or reward, such 
a carriage would pay toll each time that it passed the 
gate, for the incidence of the toll is on the passengers 
or goods conveyed. It is reasonable that such a 
vehicle should pay toll every time that it passed the 
gate. It is plidn, therefore, that the appellant's 
vehicle falls within the double toll-imposing clause. 
I apprehend that the word stage coach means a vehicle 
regularly plying from place to place. The case finds 
that this vehicle did regularly ply from place to place. 
That being so, this is a stage, probably a stage 
caravan or waggon. That being so, supposing it is 
adapted for carrying passengers or goods, to take the 
' narrowest definition, or supposing it is both adapted 
and used for carrying passengers or goods, it comes 
! within the definition in that section. I desire to throw 
. no doubt on the decision in Sattoell v. Richmond, I 
' was not present at the aignment in that case, nor am 
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I conyersant with the Act of Parliament upon which 
that decision depended ; but as far as I can see my , 
way to a conclusion npon it, I agree with the decision 
of the Court 

Keating, J. — I am of the same opinion. I am 
satisfied that the decision of the Justices is right. In I 
upholding that decision, we do not conflict with the 
judgment in Eatvxll y. Richmond. The clause in . 
the Act there alluded to the carrying of passengers, 
and was quite diflerent from the words here. 

HoNTAGUE Smith, J.— I think that the Justices 
were right. The primary business of this carriage was 
the conyeyance of goods for hire. It seems, occa- 
sionally, to haye carried a passenger for hire. It falls 
clearly within the definition in section 20 of a stage 
carriage conyeying passengers or goods for hire, and is 
a yehicle, therefore, liable to pay toll eyery time that 
it passes the gate. The case of Eaiwell y. Riehnwnd 
in this Court, is distinguishable on the grounds giyen 
by my learned Brothers who were members of the 
Court at the time that judgment was giyen. 

Jud^pnemifor the respoTtdenis. 



MOCKFORD V, TaTXOR. 



C. P. 

31 May, 1865. 

Pleading — Joinder of Counts in Trover and 
Detinue, 

Where a declaration eorUceina a eowat in trover, and 
also a count in detinue^ the Court mil strike out one of 
the two counts, unless some mbatantial reason is shoum 
why both counts should he allowed. 

This was an action brought by the plaintiff, as 
assignee, in Bankruptcy, to recoyer the effects of the 
bankrupt. 

The Judge at Chambers haying refused to order one 
of the counts to be struck out, Tapping obtained a 
rule, calling on the plaintiff to show cause why one of 
these counts should not be struck out. 

Hanee now showed cauaeL 

Bole 2, Trinity Term, 1853, clearly leayes to the 
discretion of the Judge what counts he will allow in 
the same cause of action. Will the Comt review the 
decision of the Judge in a matter in which the Judge 
is entitled to exerdae his discretion f 

Bullen and Leake, Ftec Tlead. 6 ; 
sad 

Chitty's Practice, 284 (11th ed.), 
were cited. 

Tapping, in support of rule, was not called on, 

£ble, C. J.~We wish this matter to go back to the 
Judge at Chambers, with an intimation that we think 
that in sound practice there should only be one count, 
which would probably be the count in troyer, unless 
the Judge should think that justice would be better 
administered by allowing both counts to remain— asi 



for instance, where the thing sou^t to be recoYcred 
bears Apretium affectunus^ irrespectiye of its ralae in 
the market x 

WiLLES, J. — ^The new practice is framed to make 
the declarations as short as possible, and it is no 
answer to say that the count here sought to be added 
is a small one. Some substantial reason may be shown 
to the Judge at Chambers why both counts should be 
allowed ; and I belieye that this is the only reason 
why we send the case back to the Judge at Chambers. 

Banes elected at once to stzike out the cooat in 
detinue. 



.! 



EvEBiTT V. The London As- 

SI7RANCE. 



c. p. 

1 June, 1865. 

Policy against Damage by Fire — Exphtion hy 
Gunpowder — Cause of Damage too remote. 

Plaintiff hf a policy of insurance insured cerUM 
property with the defendants against loss or dama^ 
occasioned by fire, A quantity of gunpowder belonging 
toff,ai some distance from plaintiff's property, ignikd, 
the explosion of whidk shattered the windows ami 
damaged the structure cf plaintiff *s property :— 

Held, that as theproaimate cause of the damage was 
a concussion of air, and not fire, plaintiff could net 
upon this policy recover from the defendants for tt* 
damage occasioned by this eacploeton, 

Csse stated for the opinicm of the Court, withoat 
pleadings, by order of the Lord Chief Joatiee £rle, 
under the 46th section of the Common Law Ftocedon 
Act, 1852. 

Ist By a policy of insurance bearing date the l/th 
day of April, 1862, numbered 211525, and sealed 
with the eommon seal of the defendants, for the con- 
siderations therein expressed, the defendants core- 
nanted and agreed tha^ subject to the terms therein 
mentioned, which have been duly complied with on 
the part of the plaintifiia, the capital, stock, estate, 
and securities of the defendants should be sabjet:! 
and liable to pay, make good, and satisfy unto ths 
phdntifls, their heirs, executors, or administratois, 
such loss or damage as should or might be " occasioned 
hy fire" to the property of the plaintiff therein 
mentioned, and thereby inmired according to the con- 
ditions and stipulations thereon indorsed, not exceed- 
ing in each case rospectiyely the sum of 6002. 

2nd. The pranium is stated in the policy to be piid 

for the insurance of the property mentioned in the 
policy from loss or damage hy fire, according to the 
exact tenor of the conditions and stipulations indorsed 
on the policy. A copy of the said policy and the 
conditions indorsed accompaaiss and is to be taken as 
a part of tiiis case. 

3rd. The fifth condition indorsed on the policy isis 
follows:— "That losses by li^tning will be made 
good, where the property assured by the eoqwration 
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has been actmdly set on fire theiefby, and burnt in 
consequence thereof." 

4th. The 8th condition indoxsed on the slid policy, 
is a3 follows : — " That bodes of acconnl^ nuuiuscripts, 
written securities, money, bank-notes, bills, stamps, 
and gunpowder, will not be insured, or comprehended 
in any insnruioo effected by or with this corporation; 
nor will any loss or damage, in any case or of any 
description, be made good when more than twenty- 
five pounds weight of ganpowder shall be deposited or 
kept on the premises." 

5th. On the 1st of October, 186^ a large quantity 
of gunpowder, in the Ganpowder Magazine of Messrs. 
Hall, at Erith, ignited and exploded, but fix)m what 
cause is unknown, and the before-mentioned premises 
of the plaintiffs were thereby ii\jnred to theeztent of 20Z. 

6tiL The plaintiff's premise^ which are rather more 
than half-a-nule distant from the ^at at which the 
explosion took place, were not set on fire by the 
explosion of the gunpowder, nor was any part thereof 
burnt, heated, or scorched by the explosion. The 
ii^ury they sustained consisted in the shattering of 
the windows and window-fimmes, and the damaging of 
the structure generaUy by the atmospheric oonoussion 
Gsnsed by the explosion. 

The question for the opinion of the Comt, is— 
Whether the damage so caused to the plaintiff's pre- 
mises is a loss or damage uismed against under the 
before-mentianed poli^ I 

If the Court shall be of opimon in the aflhmallve , 
then judgment shall be entered up fixr the plaintiff 
lor 201, and costs of suit. 

If the Court shall be of opinion in i&e nq^tive, the 
judgment of nan prva., vri&k costs of defence, shall be 
entered up for the defendants. 

Hannen, for plaintiff, cited, 
TauiUon v. Roycd Jnsurcmce Company, S3 L. J. 
Ch. 406. 

Maudd, fixr defendants, Qontended, that fire was the 
remote, not the immediate, cause of damage ; "^A 
relied on 

Greea r. Slmslie, Feake,2r. P. C. 212; 
lonides v. Tfu UwmnaX Marvn^ J.saodatUm, 

li C. B. ^. 8.) 259; 22 JL J. a P. 170; 
2 Marshal] on Insurance, b. 4, c 3 (ed. 1A88) ; 
Audin T. Drewe^ 6 Taont 486. 
[WiLLBS, J., referred to 
JXitm, 7. JSaeUer,SM, t W. 40fi.] 

jffannen replied, and distinguished 
Austin V. DreiDe, ubi attprd. 

Erlr, C. J. — ^I am of opinion tiiat the judgment in 
this case must be for the defendants. The question 
was clearly put by Mr. Maude, whether, upon the 
words of the policy, this damage was damage or loss 
occasioned by fire t 

The damage in this 4»Be was eoosed by an explosion 
of gunpowder at a distance ; and the question is. 



whether this damage comes within the terms of the 
policy ? I take the words according to thenr ordhiary 
meaning, and in doing so I thmk that they do not 
apply to the damage that is here sought to be re- 
covered. The stipulations as to lightning and gun- 
powder on the premises lead to the conclusion that it 
was not intended to ioBoxe against damage caused by 
explosion of stores of gpnpowder which were off the 
premises. 

WiLLES, J.— I am of the same opinion. I think 
that no one, in ordinary language, would say that this 
damage was caused by fire, but by a concussion of air 
caused by an explosion, which explosion was caused by 
fire. Ininsurance cases it is important thatthe rule thft 
requires us to look at the immediate and not the remote 
cause should be adhered to. Here the immediate cause 
of damage was not fire, but concussion of air. 

Byles, J.— The words in the policy are, "less or 
damage oocasloned by fire." Unless there is some 
reason to the tumtrsry, the words of a contract must 
be construed acoor^ng to tiie plain and ordinary 
meaning that the laogtiage oonveys. The damage 
which the parties contemplated insuring against was 
damage that might arise by ignition irf the articles 
insured. If we were to put a wider meaning upon 
these words there would be no limit, as Lord Bacon 
expresses it, " It were infinite for the law to consider 
the causes of causes, and there impulsions one of 
another, therefore it contenteth itself with the imme- 
diate cause, and judgeth of acts by that without look- 
ing to any farther degree." (Bac. Max. Beg. 1.) If a 
ship were in i^e neighbourhood of Mount Etna and 
an exploaian toe* phMse by which ttie ship was shaken ; 
or if a person were to fire small shot amongst some 
china by which it was damaged, in both cases fire 
would be, as it is here, the remote cause of the damage. 
Indeed if we were to hold in this case that this was 
damage occasioned by fire, there would be no limit to 
the absurdity that might be arrired at. "We must 
adhere to the plain and ordinary meaning of the 
words of the policy .* 

JudffmmUfor ihe defmiemU, 

ArhUration — Making Submiman a Mule of 
Court — Common Lcm Procedure Act, 1854 
(17 tk 18 Ywt. c. 125), 88. 17, 26, 46. 

Where tvoo persona agree by deed to refer all matters 
in ddspute which shall arise between them to the arbitra- 
tion of three persons, one to be named by each party in 
dispute, and the third by the two so first chosen; and 
that if either party shall neglect to navne an arbitrator 
on his part within seven days after notice in wriUng 

* %r. Justico M. Smith retired, haring been engagfed in the 
case while at the Bar. 
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frwn. iht other of the said parHea requiring him »o to 
do, then the dispuU shall stand referred to the person 
who shaU have been named by the party giving such 
* notice; and on such disputes arising one party names 
an arbitrator, and the other, after notice, neglects to do 
so, the submission to arbitration and the appointment 
of the arbitrator by the one party may be made a rule 
of CouH under 17 <fc 18 VicL c 125, s, 17. 

Upon an application under 17 dk 18 Vict, c 125, 
s. 17, to make a submission to arbitration a rule of 
Court, section 26 of the same Act renders it unnecessary 
to prove the signature of an attesting witness. 

Crompton ffutton, in Easter Term, obtained a rule 
calling on the defendant to tihow caase why a certain 
lease, containing an agreement and a submission to 
arbitration, and the appointment of an arbitrator made 
in pursuance thereof, should not separately be made a 
rule of Court. 

The lease in question was a lease by the plaintiff to 
the defendant of the first and second storeys in a mill, 
and of an a4Joining yard^ and contained the following 
arbitration clause : " Provided always, for *the pur- 
pose of settling disputes, it is hereby agreed and 
declared by and between the said parties hereto, that 
in case of any disputes or differences concerning any 
matter or thing hereinbefore-mentioned or expressed, 
or intended to be referred to arbitration, or any other 
dispute or difference between the parties hereto, or 
between either of them, and the heirs, executors, admi- 
nistrators, or assigns of the other of them, or between 
their respectire heirs, executors, administrators, or 
assigns, touching or concerning any matter or thing 
to be done, observed, or performed by any person or 
persons by virtue of these presents, the subject-matter 
of every such dispute or difference shall be referred to 
the arbitration of three indifferent persons, one to be 
named by each party in dispute, and the third by the 
two so first chosen, and the award of such three arbi- 
trators, or any of them, shall be conclusive on all the 
parties, and if either party shall neglect to name an 
arbitrator on his or their part within seven days after 
notice in writing from the other of the said parties 
requiring him or them so to do, 'then the dispute shall 
stand referred to the person who shall have been 
named by the party giving such notice, and in either 
of the said cases the determination of the said arbitra* 
tors or arbitrator shall be final and conclusive unto 
both the said parties in regard to the matters afore- 
said, and their, and his, and her respective heirs, exe- 
cutors, administrators or assigns, and the submission 
of the said parties to the award of the said arbi- 
trators or arbitrator may at the instance of either 
party be made a rule of any of her Migesty's Ck>urts 
of record at Westminster." 

The lease was attested by one witness. Disputes 
having arisen, the plaintiff duly named an arbitrator, 
and gave notice in writing to the defendant requiring 
him so to do. The defendant neglected to name an 



azbitrator, whereupon the matter in dispute vas 
referred to the plaintiff's arbitrator. 

R. 0, Williams now showed cause, and contended 
that the rule ought not to be made abadate on thiee 
grounds: 

1st. Because there was no affidavit by the attesting 
witness in accordance with 9 & 10 WilL S, c 15, s. 1. 

2nd. Because the affidavit did not state that the 
notice of the appointment of the arbitrator was 
signed. 

Srd. Because, according to the decision in 
Exparte Glaysher, 15 Q. B. 297 ; 19 L. J. Q. B. 
405, 
the Court cannot interfere to make a parol submission 
a rule of Court, although that parol subnusdon is 
made in pursuance of a previous written agreement to 
refer. In this case the refusal of the defendant to 
name an arbitrator constitutes, if anything does, his 
consent that the arbitrator named by the plaintiff 
should act for both, and, therefore, this refosal should 
have been in writing. 

Eblb, C. J. — ^I am of opinion that this rule shoald 
be made absolute, notwithstanding the able aigoment 
of Mr. WHliams. The instrument contains a sahmis* 
sion to arbitration, and a provision that if either party 
ahould neglect to name an arbitrator, within seven 
days after notice in writing from the other party, that 
then the dispute should be referred to the penon 
named by the party giving such notice. A sabmis- 
sion, to be made a rule of Court, whether under 9 & 
10 Will. 8, c. 15, or under the Common Law Pro- 
cedure Act, 1854, section 17, must be in writing. 
The submission in this case is contained in a lease, 
and is on the contingency of disputes arising between 
the parties. Then I take it, with reference to the 
case of Ex parte Olaysher, that the appointment of 
the arbitrator must be in writing, but in that case 
there was no provision in the lease that the submission 
might be made a rule of Court. With, reference to the 
present case, Parkes v. Smith (15 Q. B. 297 ; 19 L- ^^ 
Q. B. 405) is in point. In that case, it was held, that 
a covenant by indenture that any differences which 
might thereafter arise should be referred to an arbi- 
trator named, constituted a submission which might 
be acted on and made a rule of Court when such diffe- 
rences arose. The only difference between that case 
and the present one is, that in the present case the 
lease does not contain the names of the arbitiatois. 
In the present case disputes have arisen, and the time 
for arbitration has come, and one party has named his 
arbitrator, and the other party refuses to name, and 
the question is, whether we, when asked to make the 
submission a rule of Court, can take in consideration, 
by aid of an affidavit, the fact that one arbitrator ha^ 
become the arbitrator of both ? We can, for it is pro- 
vided in the deed that on the contingency of one 
party not naming an arbitrator, the arbitrator named 
by the other party shall become the arUtntor for 
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both. This eontingeiicy has happened, and, as my 
Brother Willee obseired, it is like the common case 
where, in the contingency of the arbitrators differing, 
an Tzmpire is named by them, and an affidavit supple- 
ments the &ct that the contingency has occurred. 

WiLLBs, J. — I am of the same opinion. The first 
objection taken is founded on the statute of WilL 3, 
bat this application is made under the Common Iaw 
Procedure Act, 1854, section 17| and section 26 of that 
Act makes it unnecessary to prove the instrument 
containing the submission by the attesting witness. 
The second objection, that the affidavit does not state 
the notice of the appointment of the arbitrator was 
signed, is only obstructive, and can be remedied by 
8«;tion 46 of the Common Law Procedure Act, 1854| 
which empowers the Court to order such documents 
as they may think fit to be produced, and such wit- 
nesses to appear as they shall think necessary, and to 
be examined vivd root before the Court or the Master, 
and npon hearing such evidence to make such order 
ts may be just. We can, therefore, order the appoint- 
ment of the arbitrator to be produced, and a vritness 
to appear who can prove the signature of the appoint- 
meo t I take leave to say, that the Court may avail itself 
of this section upon any motion, if the objection is 
only obstructiwe. With respect to the third objection, 
the case of Eas parte Olayaher is inapplicable. There 
the appointment of the arbitrator was by parol ; here 
it is clear that the appointment of the arbitrator was 
in writing ; and by the agreement of both parties, the 
appointment of one was to be the appointment of both, 
in caae of the other refusing to appoint. 

Btles and Hontague Smith, JJ., concurred. 

RuU dbsoluU on the original appointment of 
the arbitrator being produced to the Master, 
and verified by an affidavit of the plains 
tiff by whom it ioa$ signed. 



Ex. 



I Chapman v, Cottbell. 



3Ju>-E, 1865. 

15 k 16 Vict c 76, & 18 — Action against cm 
Englishman Abroad — Cause of Action within 
Jurisdiction — Promissory Note. 

When a promissory note is signed by the maker with- 
out, hiU delivered by the maker's agent vnthin, the 
jurUdidion of the Court : — 

Held, in acoordamce with Cox v. Tro3rs, tha/t in such 
a case the eamse of action arises at the place of delivery. 

The defendant, jointly and severally with his 
brother, was indebted to the Union Bank of London, 

The defendant's brother resides in London, and the 
defendant resides at Florence. 

It was agned that the defendant's brother should 
pay off the whole sum due, excepting a sum of 600?., 



and that the defendant should join with his brother in 
making two promissoiy notes, to secure that amount. 
This agreement was carried out The defendant's 
brother deposited two joint and several promissory 
notes with the bank, in the following form : — « 

** £300. «* London, 30 Dec., 1863. 

'' Three months after date, we jointly and severally 
promise to pay to the Union Ban^ of London 300i. 
value received. 

"G. COTTRELL. 
"H. COTTRELL." 

On the 7th of December, 1864, a writ was issued 
against the defendant^ in the form given in Schedule 
(A) Na 2 of the Common Law Procedure Act, 1852. 

The defendant took out a summons to show cause 
why the writ of summons, with all subsequent pro- 
ceedings, should not be set aside for irregularity, on 
the ground that the cause of action did not arise 
within the jurisdiction of the Court 

The learned Judge at Chambers referred the ques* 
tion to the Court. 

H, Jamss {Harrington with him) now moved for a 
rule. 

The 18th section of the Common Law Procedure 
Act, 1852, enacts, there must bo a cause of action 
which arose within the jurisdiction. Cause of action 
has been decided to mean the whole cause of action, 
Siekel v. Porch, 8 N. R 438 ; 33 L. J. Ex. 179. 
The note in this case was signed at Florence : the 
signature is a material part of the note. The contract 
is made at the place where it was signed, and not at 
the place of the delivery, 

Boff V. MUler, 19 L. J. C. P. 278 ; 
Wilde V. Sheridan, 21 L. J. Q. B. 260. 
[Martik, B., cited. 
Cox V. Troys, 5 B. & Aid. 474.] 

LiLsh, Q.C. (6. Shaw with him), were not called 
upon by the Court. 

Mabtin, B.~This rule must be refused. The note 
was signed at Florence, and was then posted and sent 
to the defendant's brother in London, and by him 
handed over to the bank. The question is, was the 
contract in Florence or in London ? I am of opinion 
that there was no contract at all till the note was 
handed over to the bank. In the judgment of the 
case of Cox v. Troys {loe, cU.), Abbott, C. J., said, " It 
is true, that the jury have found that he did accept 
the bill : but connecting that finding with the other 
facts of the case, it does not seem to me that it means 
more than that, at one period, the defendant, or some 
one on his behalf, did write an acceptance on it, and, 
at that time, was minded to accept it " ; and decided 
that the person had a right to revoke it at any time 
while it was in his or in his agent's hands. Bayley, 
J., says, ''The question is, where the drawee comes 
under an engagement, whether by the act of writing 
something on the bill, or by the act of communi- 
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catmg what haa been vrritteii to the holder, and I 
have no difByoulty in saying from principlea of common 
senae, that it ia not the mere act of writing on the 
bill, but the making a commnnication of what is so 
written that binda the acceptor : for the making 
the commnnication is a pledge by him to the 
party and enables the holder to act upon it : but 
while it remains in the drawee^s hands, it seems to 
me, the acceptance is not fully binding on the person 
who issued it, and he is at liberty to say, before he 
parts with it, ' I have not yet entered into an engage- 
ment to accept* *' And Holroyd, J., in giving judg- 
ment in the same case, was of the same opinion. 

Bbamweli^ B. — I am of the same opinion. There 
is no pretence for saying that any interest passed till 
the note was handed over to the bank. The canse of 
action, therefore, arose in England. 



Cbjjxvell, B., concurred. 



EtiUrefiued, 



3 Juke, 1865. 



-1 



LDTToy and Another v. The Bla- 
KEiTEY Joint Co-operativb 
Industeial Society. 



Industrial and Provident Societies Acts — 15 d: 
1« VicL c 31 ; 17 ^ 18 Vict, e.25; 25 d; 
2^ Vict, e, S7— Parties to Actiam. 

Individual members of an industrial society stta- 
blished under the Acts of IS5Z and 1853 are liable for 
debts contracted between the passing of the Act qf 25 ds 
26 Vict. c. 87, and the incorporation of the old society 
under that Act, 

Dean v. MeUard confirmed. 

The action was for goods sold and deUvered. The 
case was tried before Martin, B., at the Middlesex 
sittings, after last term. A verdict was entered for 
the plaintiffs, with leave to the defendants to move to 
enter a verdict, on the ground that the action did 
not lie Againat the defendants as a corporate body. 

Thegooda were rappUed in November, 1864, after 
the passing of 25 k 26 Vict c. 87, bat before the 
company was jegUtersd for the purpose of being 
wound up. 

The society was established under the 15 & 16 Yict 
c. ^1, and 17 & 18 Vict c. 25. 

Xaemamara having obtained a role in due course. 

Gates now showed cause. 

By the 16 & 16 Vict. c. 81, and 17 & 18 Vict, c 
25, under which the society was formed, the parties 
to be sued were the registered officers. These Acts are 
repealed by 25 & 26 Vict. c. 87, but by section 2 of that 
Act the society may obtain a certificate of registration, 
the effect of which is to make the society a corporate 
body. By the 6th section, the property is to vest in 
the society, and all legal proceedings then pending 
by or against such trustees on account of the society, 



may be prosecuted by or against the society in its 
registered name without abatement. The 18th sec- 
tion enacts that the society may be sued or sue in 
respect of all matters relating to suoh society, in case 
of the dissolution of suoh society. The proper par^ 
to be sued is the corporation. 

[Martin, B.— The parties are remitted back to 
their Common Law rights, 

Deem v. MeUard, 2 N. B. 892 ; 15 G. B. (x. s.) 
19.] 

Maenamara was not called on. 

Haktin, B.*-ThiB rule must be made absokte. 
This case is governed by 2>eflm T. Mellard. TheConrt 
there thought that the action was well brought against 
the members. The trustees, under the repealed 
statutes, were like the public officers of a bank, in 
cases where they are sued for the convenience of 
the members, but the individuals of the old societj 
were made liable in the judgment. Williams, J., 
thought that the argument of the defendants in that 
case would have been admissible, to show that the 
body corporatte was liable, if the section of the Act of 
1862 had ssid, "that all claims existing at the time 
of passing the Aot might be prosecuted by or against 
the societj," but the Legislature has not so enacted, 
and in the same oase Willes and Keating, JJ., were of 
the same opinion. 

Bbamwxll and Geaukxli^ BK-^Docm r, MtUari 
is in point 



^Leatham, Tbeasubbb, Ac., r. 
_. -^ The ViaiTOB Ajo) GuARDiASs 

1 • n7^ ^^«»*r < O' ^H* I*0O» O' THE UNITED 

18, 16 Mat. 1865. -,> « 

' ' Pakibhbs of Boltoxlb- 

^ Saiom, &c 
ERROR FROM THE QUEEITS BENCH. 
Coram— Erle, C.J. ; Pollock, C.B. ; Btles, Kiat- 
IKO,- and MoNTAOXTE Smith, JJ. ; Bbamwixl, 
Channbll, and Pigott, BB. 

Patiper Lunatic — Order of McdTUenance— 
Gtiardians of Gilbert Unions — 22 Geo. 3, 
c 83—16 dff 17 Vict. c. 97, «. 97. 

Where a poarish is compriaed m a Unwn fortMd 
under QHberCe Act, 22 Oeo. 8, c. S$, a» order of 
Justices, under 16 <fc 17 Viet. e. 97, «. 97, adivA^i^ 
the sMement of a pauper lunaHe, confined in a* 
asylum, to be in thcU parish, and direeHng the Visitor 
and Cfuardians of the Union to pay the costs of tnain- 
tenance, <C-c., is made on the torong persene, and should 
have been made on the guardians qf the parish, and no 
CKtioi^ on it can be supported. 

The decision below, and Regina v. Inhabitants of 
Bramley (1 B. & S. 732), overruled. 
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Error by the defendants, ttpon a judgment given by 
the Qneen's Bench, on croas-demnrrers, in farottr of 
the plaintiff, in accordance with Se^na y. The In' 
habitanta of Bmmley, 1 B. & S. 732 ; 81 L. J. M. C. 
11. 

Declaration— by the plaintiff, trm a mw of the 
Lanatic Asylum at Stanley-cnm-Wrenthoipe, in the 
West Riding of the Ooonty of York, being an asylnm 
erected and provided nnder the provisions of 48 
Geo. 3, c. 96, for the reception of lunatics within the 
said Riding, against the Visitor and Guardians of the 
Poor of the united parishes, townships, or places of 
Bolton-le-Sands, Tatham, ftc, in the County of Lan- 
caster, a body corporate, formed and constituted under 
and according to the provisions of 22 Qea 3, c. 83. — 
For thfit heretofore the overseers of the poor of the 
township of Bramley, in the Borough of Leeds, in 
the West Riding of the County of York, on the 22nd 
day of June, 1860, did duly complain, pursuant 
to the provisions of ''The Lunatic Asylums Act, 
1853/' to William Eelsall and Robert Hudson, 
Ssquires, then being two of Her Mi^esty's Justices of 
the Peace in and for the said borough, from a part of 
which borough, to wit the township of Bramley afore- 
said, a pauper lunatic hereinafter mentioned was sent 
for confinement, that Elizabeth Watson, a pauper 
limatie, and then confined in the said lunatic asylum, 
under the provisions of the said last-mentioned Act of 
Parliament, bad been sent to and received in the said 
asylum, at the instance of the overseers of the poor 
of the said township of Bramley—to wit, on the 8rd 
day of September, 1869 — under an order duly 
made by a Justice of the Peace, having power and 
jurisdiction to makb the same under the provisions of 
the last-mentioned Act ; and the said Elizabeth Wat- 
son had been chargeable to the said township during 
all the time in that behalf, and whilst the said 
Elizabeth Watson had been so confined as aforesaid — 
to wit, on the said 3rd day of September, 1859 — 
and then still was so chargeable ; and that the said 
Elizabeth Watson had been maintained during all the 
time last-aforesaid, and then still was maintained in 
the said asylum, at the costs and charges of the said 
township of Bramley, out of the rates raised for the 
relief of the poor of the said township, and thereupon 
the said two Justices of the Peace, on the hearing of 
the said complaint, and having inquired into the said 
several premises, and into the last legal settlement oC 
the said Elizabeth Watson, and upon satisfactory 
evidence adduced by and obtained on behalf of the 
said township of Bramley by the said overseers, upon 
oath, pursuant to the said Act of Parliament, having 
ascertained the truth of aU and singular the premises 
aforesaid, did, by an order under their hands and 
seals, at the said borough, on the said 22nd day of 
Jane, 1860, adjudge the aforesaid premises to be 
true, and that the place of the last logal settiement of 
the said Elizabeth Watson, at the time <Jt the sending 
her to the said asylum, under the said order of the 



said Justices in that behalf, was, and from thence 
continually had been, and then still was, in the 
said township of Tatham, in the County of Lan- 
caster, and that she had, according to the provisiotts 
of the said last-mentioned Act, been duly sent to 
and received in the said asylum, tmder the last- 
mentioned order, and that the said order was, accord- 
ing to the said Act, a legal and valid order in that 
behalf ; and the said Justices did, by their said order, 
bearing date the said 22nd day of June, 1860, upon 
due proof on oath in that behalf before them given, 
adjudge that the expenses incurred by and on behalf 
of the said township of Bramley amounted to— [The 
declaration stated the amount of the expenses 
incurred for maintenance, Ac.]. And the said Justices 
did, by their said order hereinbefore last-mentioned, 
order the defendants by the name and style of the 
Guardians of the Poor of the Caton Union, being a 
name by which they then were and are commonly 
called and known, and the Caton Union being the 
name by which the said united townships then were 
and are commonly called and known, within which 
union the said township of Tatham was comprised, 
and being a union formed according to law, out of the 
moneys which might be in or come into their hands 
by virtue of their office as such guardians, to pay to 
the overseers of the poor of the township of Bramley 
aforesaid [the expenses above set out] ; and the said 
overseers of the poor of the township of Bramley 
caused a copy of the said order bearing date the 
22nd day of June, 1860, to be delivered within a 
reasonable time after the said last-mentioned order 
had been made, to wit on the 24th of June, 1860, 
to the guardians and overseers of the poor of the said 
parish, township, or place of Tatham, and to the 
defendants, together with a statement as by law re- 
quired, pursuant to the said last-mentioned Act of 
Parliament; and thereupon an appeal against the 
said last-mentioned order was duly had, and tried 
by, and on behalf of the said guardians and over- 
seers of the said township of Tatham, and at the 
hearing of the said ap]>oal, to wit at the General 
Quarter Sessions of the Peace, holden in and for the 
West Riding of the County of York, to wit at Leeds, 
in the said West Riding [a case was granted for the 
opinion of the Queen's Bench, who upheld the order], 
of which the defendants had due notice, and that the 
defendants never appealed against the last-mentioned 
order, though the time for so doing elapsed before this 
suit ; that from and after the making of the said order 
of the 22nd day of Juno, 1860, continually until 
the same was adjudged to be good and valid in law 
as aforesaid, the said Elizabeth Watson continued, 
and thence to the commencement of this suit, con- 
tinued in confinement in the said asylum by virtue 
of the said order under which she was so sent to 
the said asylum as aforesaid ; and the plaintiff says 
that all things were done and happened, and all 
times elapsed necessary, to entitie the plaintiff, as 
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such treasurer a^ aforesaid, to have the defendants pay 
to him as such treasurer, under and in pursuance 
of the said order of the 22nd day of June, 1860, 
138 weekly sums of 85. each, amounting to 55L is. 
[for maintenance of the pauper lunatic since the order]. 
And the defendants neglected for the full space of 
twenty days before this suit to pay to the plaintiff as 
such treasurer as aforesaid [the expenses above set 
out]. [Averment of notice of the order being given 
to, and demand made from the defendants.] Whereby 
and by force of the statute in such case made and pro- 
vided, and by reason of all things necessary in that 
behalf having been done, and all times necessary in 
that behalf having elapsed, an action has accrued to 
the plaintiff as such treasurer to demand and have of 
the defendants the amount of the said reasonable 
charge, to wit the said sum of 551. is. Yet the 
defendants have not paid the same, and the plaintiff, 
as such treasurer as aforesaid, claims 551. is. 

Demurrer to this declaration, and joinder in 
demurrer. 

5th plea. That the parishes, townships, or places 
of and for which the (^defendants are Visitor and 
Guardians of the Poor, to wit Boltou-le-Sands, 
Tatham, kc., in the county of Lancaster, were, before 
and at the time when the defendants became incor- 
porated as hereafter mentioned, and thence hitherto 
have been and are, separate and distinct parishes, 
townships, or places, each maintaining their own poor, 
and distinct from the others of them, except accord- 
ing to the provisions of the Act of Parliament herein- 
after-mentioned since the time when the defendants 
became so incorporated, and all things required by the 
said Act and necessary in that behalf having happened 
and been done, the said parishes, townships, or places 
were, before and at the time of the making of the 
several orders in the declaration mentioned, and still 
are, united under and according to the provisions of 
the 4th section of 22 Geo. 3, c. 83, and not otherwise ; 
and the defendants became, and were, and still are, 
incorporated by and under the said Act of Parliament 
for the purposes therein-mentioned, and not otherwise. 

6tii plea. That the defendants never were, nor are 
they, guardians, governors, directors, managers, or 
acting guardians entitled to act in the ordering of the 
relief of the poor from poor-rates. 

Demnzier to the 5th and 6th pleas and joinder in 
demurrer. 

Judgment below for the plaintiff on all the de- 
moirerB. 

West (BuddUston, Q.C., with him) for the plaintiffs 
in Error (the defendants below). 

The order on which this action is broaght was made 
on the wrong persons. It should have been made on 
the individual parish of Tatham. The defendants 
below were incorporated under Gilbert's Act, 22 Gea 3, 



c. 88. 
The question arises on the construction of 16 k 17 



Vict. c. 97, s. 97, which allows justices to " cider the 
guardians of the Union to which the parish in which 
such lunatic is a4)udgod to be settled belongs or o/ 
such parish in ecus such parish he in a union, or be 
under a board of guardians, and if not then the orer- 
seers of such parish to pay the expenses incurred, &c" 

The interpretation clause, section 132, says '< Union ' 
shall mean a union of parishes formed under 5 Will 
4, c. 76, or under 22 Geo. 4, c. 83 (Gilbert's Act). 

But it also says, "guardians ** shall meangnardiuis, 
governors, directors, managers, or acting gnaidisns, 
" entitled to act in the ordering of relief to the poor 
from poor-rates." The defendants were not such 
guardians. 

The order purports to be made on a body incorpo- 
rated under 5 Will. 4, c. 76, not on a body incorpo- 
rat-ed under 22 Geo. 3, c. 83, as the defendants were. 
Tatham was a *' parish " or place maintaining its own 
poor within the meaning of the interpretation cUoae 
above mentioned. 

Gilbert's Act provides only for the poor in the 
workhouse, leaving the other poor to be prorided for 
by the individual parishes which have combined to 
form a union under that Act 

A Gilbert Union may be dissolved at any time. 
There is no common fund out of which such expense 
as these could be paid. 

The guardian of a Gilbert Union is a parish, not s 
union officer, 

JUgina v. West Hiding of Yorkshire, 26 L J. 
M. C. 41, per Erie, J. 

The Court then called on 

Temple, Q.C. {MauU and Bannay with him), for 
the defendant in Error (the plaintiff below). 

The order was made on the right persons. The 
Pauper Lunatics Act, 16 & 17 Vict. c. 97, merely 
provides a new class of persons chaigeable, &°^ ^^^ 
means of maintenance is provided by Gilbert's Act. 
Expenses not originally contemplated hare been 
thrown on the Union fund by statutes subsequent to 
Gilbert's Act, as the cost of maintaining casual poor, 
by 33 Geo. 8, c. 35, s. 3, the costs of maintaining 
irremoveable pauper lunatics, by 12 & 13 Vict. c. 108, 
s. 6. These were thrown on the Gilbert Union fund, 
Rtgina v. The Inhahitants of Priest ffuUffft, 20 
L. J. M. C. 226. 

This section is re-enacted by section 102 of 16 & 1" 
Vict c. 97. 

West, in reply, was stopped. 

E&LB, C. J.— In this case an action has been brought 
by the County Treasurer of a lunatic asylum in the 
West Riding of Yorkshire, against the visitor and 
guardians of a Gilbert Union for non-payment of the 
expenses of maintaining a pauper lunatic in that 
asyluuL It is brought in effect to enforce ^jraeni 
under an order of Justices, under 16 & 17 Vict. c. 9i, 
8. 97 ; and the order on which the action ii brought, 
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orders the defendants by the name of the Guardians of 
the Poor of the Caton Union, within which Union the 
township of Tatham was comprised, out of any moneys 
which might be in, or might come into their hands by 
virtue of their office as such guardians, to pay to the 
overseers of the poor of the parish of Bramley, the ex- 
penses of maintaining the pauper lunatic. This orderwas 
served both on the guardians and overseers of Tathmm, 
and on the defendants. The defendants plead that 
they are a corporation n«ier Gilbert's Act, 22 Geo. 3, 
c S3. The order is void unless authorised by 16 & 17 
Vict c 97, 8. 97. That statute in previous sections 
made prorisions for the removal and maintenance of 
pauper lunatics. Then section 97, as we read it, 
empowered tho Justices to make an order upon four 
classes of persons who were to pay — mutatis mutandis : 
First. The goardiana of the Union to which the parish 
belongs. Second. Or the guardians of such pariah in 
case such parish be in a Union (viz. a Gilbert Union). 
Thiid. Or the guardians of such parish, ia case such 
parish be under a board of guardians. Fourth. And if 
not, then the overseers of such parish. In the present 
case the order has been made upon the defendants as 
if they were the guardians of a Union incorporated 
under the Poor Law Amendment Act, 4 & 5 WilL 4, 
c- 76. But it ought to have been made on the 
guardians of the parish, it being a parish in a Union 
under Gilbert's Act, and coming within the second 
class above referred \p, where tho parish is in a Union, 
▼12., OS we read it, a Gilbert Union. There is a specific 
provision for the order to be made on the guardians of 
the parish in case such parish be in a Union, and I 
luiow of no officer who would come under this term 
nnless it be the guardian of a parish in a Gilbert 
Union. We are bound to give effect to these words. 

If it stood merely on the words, however, and there 
were no substance in the objection, I should have done 
all in my power to overrule it. Bat upon the best 



attention which I have been able to give to the statutes 
—particularly Gilbert's Act— the latter Act seems to 
have created a guardian for each parish, having specific 
duties to perform in that parish, and attending monthly 
meetings, whore all the guardians should act together 
for specific purposes, and should have specific power 
over two funds, neither of which is applicable here. 

One of the funds provided by contribution is to be 
for utensils, materials, furniture, rent, &c. ; the other 
for victuals, beer, firing, and other necessaries (see 
section 24). Schedules 15 & 16 of the Act give the 
most specific directions for ascertaining the proportions 
to be paid by each parish in respect of these two funds. 
There is no fund in the nature of a Union fund, out of 
which payment could be made in accordance with the 
present order. We must see where the defendants 
below are to get the funds for the payment of tiiese 
costs and expenses, and we find no€und from which the 
guardians of this Gilbert Union could take the money. 

Under these cironnstancos, I think it would be 
wrong to make these goardians answerable for these 
payments and all their consequences. Nor do any 
snbseqiient statutes create any such fund. 33 Geo. 3, 
c. SB, s. 8, specifically created a fond for the relief of 
casnal poor. Thatfihows, that before that Act, there 
was no Union fund applicable to casual poor. In the 
same way the 12 & 13 Yict c. 108, s. 5, pats the irre- 
moveable paaper lunatics upon the Union fund, and 
this class is still pat upon it by 16 & 17 Vict c. 97, 
s. 102. 1 think the Legislature contemplated the 
formation of a Union fund for certain pur|>oses, but 
not for the purpose insisted on here on behalf of the 
plaintiff below. This order then was made on the 
wrong persons, and our judgment must be for the de- 
fendants below. 

The rest of the Covrt concurring, 

Judgment reversed. 
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Leeds Bakkikg 
Company. 
Ex parte Barbett. 



Joint-Stock Company — ContrUnUory — Reserved 
Sharei'-^ontract in Futuro— J/mvprwcwto- 
tion. 

The direetora qfajaint-etock oompany issued a report 
vjJUch falsely showed that (he company teas in a 
flourishing condition; afienoards sotm new shares were 
issued at a premium, the holders qf which were not to 
receive any profits until a specified day, hefore iohidi. 
day the company was in process of winding up. Some 
of these new shares were taJoen on allotment by a 
holder of old shares, who paid the price put upon them 
hy the directors, the agreement being that he shovld 
receive interest untU the day when profits should begin 
to aecrue : — 

Held (Knight Bruce, L.J., dissentiente), that he 
teas properly placed upon the list of contributories in 
respect of the new shares allotted to him. 

This was an appeal from an order of Vice-Chancellor 
Kinderaley, made upon a summons, whereby the appel- 
lant, Mr. Barrett, was placed on the list of contri- 
butories of the Leeds Banking Company, in respect of 
twenty-two shares taken by him in addition to some 
former shares in respect of which he admitted his 
liability. 

The case is reported, 5 N. R. 460, where the facts 
are stated. The report of the directors of the com- 
pany which stated the flourishing condition of the 
company up to the end of the year 1863, was issued 
to the shareholders on the Ist of February, 1864. The 
negotiation as to the new shares, was in June of the 
same year, and the circular amiouncing to Mr. Barrett 
that tiie shares had been allotted to him was dated the 
18th of July, 1864. 

^ity, (I.C., and Wiekens, for Mr. Barrett, con- 
tended, that he would not have taken the shares had 
it not been for the false report of the directors ; and 
although that report had not been proved to haye 
been issued for the purpose of inducing persons to 
take such shares, yet the two facts— the false report, 
and the purchase of shares— must necessarily be con. 
sidered as connected. 

Next, the contract was at most one to become a 
shareholder at a future time, viz., the 1st of October— 
no profits were to be received tiU then, no liabilities 
therefore were to be incurred ; the sum paid by Mr. 
Barrett must be considered as merely a loan at interest 



to the company until the 1st of October. Mr. Barrett, 
therefore, oould only be liable in respect of the shiies 
primarily held by him. The^case was similar to one, 
where partners agreed for a term of years to shire 
profits in certain unequal shares, and afterwards in 
equal shares ; and could it then be said that, before 
the expiration of that term, they were liable to beir 
losses in equal proportions ? 

Olasse, Q,C., Cotton, and Keheurieh, for the officiil 
manager, contended, that as Mr. Barrett became a 
shareholder in respect of the new shares from the day 
of allotment, the arrangement as to profits was merely 
a matter of convenience to obviate confusion in the 
accounts, and was one such as is commonly adopted 
in the case of a dissolution of an ordinary partnenhip. 
The sum paid by Mr. Barrett formed part of the gene- 
ral capita], and was not a loan from him. The mis- 
representation of the report was not, if at all, the 
sole inducement to Mr. Barrett to take the new 
shares, and was not in any way intended by the direc- 
tors to have that effect. 
Thoy cited, 

Conyheare v. New Brunswick and Canadi Sea- 
way Company, 9 H. of L. Ca. 711 ; 

Bloxam*s Case, 4 K. R. 7, 416 ; 

MiiDer's Case^ 4 De G. &; J. 575 ; 

Nicots Case, 3 De G. & J. 387 ; 

New Brunswick and Canada Railway Company t. 
Muggeridge, 1 Drew. & Sm. 363. 

Baily, Q,C, ia reply. 

Turner, L.J., said : Two principal arguments had 
been urged against the liability of Mr. Barrett Fint, it 
was said that he never had, in fact, been a shareholder; 
and secondly, that if he ever had been, still he became 
80 in consequence of the fraudulent representation of 
the directors. 

As to the latter of these, he felt no difBcnlty, 
because that part of the case rested upon the report 
of February, 1864, being fraudulently intended to 
induce the purchase of shares ; but the business was 
carried on until the following September, and daring 
the intervening time was subject to the usual liability 
to losses : and it was not clearly proved that the oom- 
pany was, in February, hopelessly involved— or, at all 
events, that it was known by the direotors to be so. 
He thought that this report could not be regarded as 
the cause of the appellant applying for and accepting 
the shares. 

There was a greater difficulty in the question, as 
to whether the appellant became a iharehoUer 
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immediately after his acceptance of the shares f If, 
howerer, it was the intention of the parties that the 
taker of the new shares was not to become a share- 
holder till October, he thought it would have been 
expressed in the letters. 

As to the arrangement of profits, that was merely 
one of conrenience. The appellant had paid the 
pnrchase-money, and must be considered as the owner 
of the shares. He did not think that the fact, that 
the deed of settlement had not been executed ]>j the 
appellant, affected the case. He agreed with the de- 
cision of the Vice-chancellor. 

Kkiqht Bruce, L.J., said : It was not necessary 
for him to give an opinion, and he should not do so, 
upon the question as to the effect of the report. He 
thought that the present controversy should be decided 
by the question, whether the appellant had ever been 
a shareholder. With great deference to the Vice- 
chancellor, he could - not agree with his opinion, as 
he considered that the meaning and effect of the 
transaction was not to constitute Mr. Barrett, either 
legally, or equitably, a shareholder. The company 
hadceased to exist before the 1st of October, and, 
therefore, the commencement of the partnership 
never arose. The payment of the money was merely 
an advance, at interest, to the company. It seemed 
to him, that Mr. Barrett ought not to be put upon the 
list of contributories, except for the shares he held 
previously. 

Minute. — Appeal dismissed without costs. 



Marter Of the Bolls. | j^^^^^^^ Pickpokd. 
6, 6, 9, l2 Juke, 1805. i 

Willy Construction — Trustee and Cestui-que- 
Tnist — Fossessum not Advene. 

Land in Bla/ckacre, tBhieh had altoays been hated 
or otherwise dealt with aa part of a farm, the btUk of 
which tocu in Whiteaere : — 

Held, not to pass under a devise of land in WhUeacre, 
with its appurtenances. 

A was equitable tenajUfor life of the WhUeacre estate, 
wUh a legal remainder to B in taU. The trustees of 
the life estate, had a power of entering during the 
ntincrity of a tenant in tail. When A enter&i into pos- 
session of the Whiteaere estate, he also wrongfully took 
possession of a piece of land vested in the trustees, in trust 
for (7, and such wrongful possession continued tUl his 
deaths eight years after. At that time B wae an infant, 
and the trustees entered upon this piece of land, beliemng 
that it formed part of the Whiteaere estate, and they 
dealt with the rents aeeordingly : — 

Held, that the trustees* possession enured for the benefit 
ofC, their real cestui-que- trust. 

Matthew Bancroft Lister, by his will dated the 14th 
of May, 1841, devised all his manor of Goulceby, with 



all the rights, royalties, members, quit-rents, and 
appurtenances thereto belonging, and all his messuages, 
lands, &c, situate within the manor and parish of 
Qoulceby, with the appurtenances, to the use of 
George Lister for life, with remainders over, under 
which Emily Bagnell, in the events which happened, 
took an estate tail upon the death of George Lister. 

The testator also in effect devised all the residue of 
his real estates (not being mortgage or trust estates) 
to Francis Pickford and George Jackson, their heirs, 
&c., during the life of Matthew Lister, upon trust for 
him, with remainders oyer. 

The testator was at the date of his will, and thence- 
forth to his death, seised in fee of a piece of land con- 
taining about thirty-three acres, and situate in Asterby. 
It was not specifically mentioned in the will, but it had 
always been treated as part of a farm, the bulk of 
whidi was in Goulceby, and no separate rent was pay- 
able in respect of it. Several of the leases of the farm 
were indorsed, " Lease of a farm at Goulceby.'* 

The testator died in October, 1842, and thereupon 
George Lister entered into possession of the land in 
Asterby, and continued so till his death in October, 
1850. At that time Emily Bagnell was an infant. 
The will contained a power authorising the trustees to 
enter and grant leases during the minority of a tenant 
in talL Accordingly Pickford and Jackson, acting or 
intending to act under this power, entered into receipt 
of the rent of the Goulceby farm, including the Asterby 
portion, and afterwards in 1861 granted a lease of the 
whole, which was expressed to be made in pursuance 
of the power before-mentioned. 

Pickford and Jackson (by their answer) admitted 
that down to August, 1868, they acted in the belief 
that the Asterby portion of the Goulceby farm was 
vested in Emily Bagnell, under the specific devise, 
and did not pass under the residuary devise, and had 
applied the rents, other than a sum of 700^., then in 
their hands, accordingly. 

This suit was instituted by Matthew Lister, wlio by his 
bill alleged that the Asterby portion of the Goulceby 
farm formed part of the residuary real estate devised 
in trust for him for life, and asked for a declaration 
to that effect. 

Selwyn, Q.C, and Speed, for the plaintiff. 
1st. The Asterby part of the farm did not pass 
under the specific devise of messuages, lands, &c., in 
Goulceby, nor as appurtenances to the lands actually 
there, 

1 Jarm. 748 (Srd ed.) ; 
Evans y. Angell, 26 Bear. 202 ; 
Busaard y. Capel, 8 B. & C. 141 ; 
Webber y. Stanley, 16 C. B. (k. s.) 698 ; 
Buck T. Nurton, 1 Bos. & Pul 53. 
2nd. The plaintiff's remedy is not barred by the 
statute ; for, ever since 1850, the trustees, Pickford 
and Jackson, have been in legal possession, and 
whatever their intention or belief may have been, 
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their possession enures for their true eestuis-que- 
trustejit, 

Downes v. Bullccic, 25 Bear. 54 ; 9 H. of L. Ca. 1 ; 

Sturgis v. Morse, 24 Beav. 541 ; 3 Be G. & J. 1 ; 

Mills V. Druitt, 20 Beav. 632 ; 

3*4 Win. 4, c. 27, s. 26. 

SoufJigaU, Q.C., and £. JT. Karslake, for the 
trnstees. 

WiUiamsoTi, for the person entitled to the residuary 
real estate in remainder. 

ffobJiause, Q.C., and J. N. Hlggins, for Emily 
Baf^ell and others in the same interest. 

1st. The testator has so dealt with the piece of 
land in question, as to show that he intended it to 
pasB by the word '* appurtenances/' 

Baird v. Fortune, 10 W. R 2 ; 

//i6o7i V. Bibon, 1 N. R. 632. 
2nd. Time begin to run against the plaintiff at the 
testator's death, and as Pickford and Jackson entered in 
right of Emily Bagnell, the mere accident of their 
being trustees of the residuary real estate cannot do- 
prire her of the benefit of the statute, 

Cholmondeley v. Clinton, 2 Jac. & W. 175 ; 

Burroughs v. M'CreigfU, 1 Jo. & Lat. 290 ; 

3 & 4 Will 4, c. 27, ss. 14, 24. 

Sehoyn^ Q.C., in reply. 

12 June, 1865. 

The Master of the Rolls said : He did not 
consider that the circumstances referred to in argu- 
ment were sufficient to prevent the operation of the 
principle that land cannot be appurtenant to land. 
The specific deyiso, therefore, extended only to the 
land in Goulceby, and the land in Aaterby passed 
under the residuary devise. 

But then, it was said that the plaintiff's rights 
were barred by lapse of time. Now as the testator 
died in 1842, and the bill wai^ not filed till August, 
1863, the plaintiff, if time was miming against him 
dariag the whole of that period, was now clearly barred. 
But at the death of George Lister in 1850, only eight 
years of adverse possession had elapsed, and the trustees 
could have brought ejectment for the land in Asterby. 
They did not, it was true, then enter into actual 
possession, but the tenant attorned to them, and, if 
not, at all events they granted a lease in 1861, 
which was Itos than twenty years from the testator's 
death. It was contended that these acts wore to be 
referred to their character as Emily Bagnell's trustees. 
But their belief or intention could not affect the ques- 
tion. They had, in truth, no right to possession in 
that capacity, and if they had entered upon the land 
under the belief that they themselves were entitled to it, 
there would have been no question that, notwithstand- 
ing such belief, their possession was the possession of 
the eegtuia-qut-truttenL Having the legal estate they 
were bound to know for whom they held it, and the 
feet that they had, hond fide indeed but wrongly, 



applied the rents otherwise than they ought, could 
make no difference in their position. As soon as they 
entered, their possession was attributable to their real 
rights, and to no others. It would, therefore, be 
declared that the land in question passed under the 
residuary devise, and that the plaintiff^s right was not 
barred by the statute. 



HaateiTcrf the Bolls. ) 
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10, 12JuxE»1865, 
Will, Construction— I Vict. c. 26, *. 24— 

A devise of all that messuage or dwelling-house in 
which my son now resides : — 

Held, nottnihstanding Cole v. Scott, (19 Km. 259 ; 
1 Mac. ft G. 518,) to pass a piece of land taken into (he 
garden after the date of the wHl. 

Bavid Chippendale, the elder, by his will, dated the 
17th of February, 1849, devised to trustees certain 
property which he described as '* AU that me ssuage or 
dwelliug-honse, situate in Bondgate ia Otley, wherein 
my son David Chippendale, the younger, note resides^ 
with the stables and appurtenances thereto belongiog 
and therewith occupied, and also all those three seTeral 
cottages or dwelling-houses situate in Otley aforesaid 
and near to or adjoining the said messuage or dwelling- 
house, respectively occupied by Samuel Mawson, 
Stephen Foster, and Widow Moody, with their re- 
spective appurtenances.** The will contained no resi- 
duary devise of real estate. 

After the date of the will a small piece of copyhold 
land, adjoining the garden of his son's house, was par- 
chased by the testator and added to the garden, and 
the garden so enlarged was occupied by the son with 
the house down to the testator's death. This added 
piece had been taken for the Otley and DJclej Railmty 
under the Lands Clauses Act The purchase-money 
had been paid into Court, and was now claimed on the 
one hand by the trustees, and on the other by persons 
claiming under the will of the testator^s heir-at-law, 
and the petition prayed that the fund might be tnms- 
ferred to the latter. 

Baggallay, Q.C,, for the i>etitionBiSL 
The word '* now *' in the devise to the trustees limits 
the property which passed under it to that which at 
the date of the will answered the deacxq^tiQB given by 
the testator, 

, 1 Vict a 26, s. 24 ; 
CoU V. Scott, 16 Sim. 259 ; 1 Mac & a 513. 

JUbneic^ lor the trastees. 

Lawsan for the railway company. 

The Mastek of the Bolls said : Under the 26th 
section of the Wills Act, a will waa to speak as 
if it had been executed immediately before the tes- 
tator's death, unless a contrary intentnm aippeend by 
the will. The burden of proof, therefors^ lay upon 
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those who alleged that the added piece of land did 
not pasM under Dayid Chippendale's vrilL His Honour 
thought that the word *' now " was only used as ex- 
pressing the subject-matter of the gift, just as if a 
testator ga<^ **mj &na of Wfaiteacre,*' the gift 
would include all that composed the farm at the time 
of the testator's death. This view was confirmed by 
a case of ffibon v. fftbon (1 N. E. SS2), where a ^^ft 
of a messuage and premisss, situate ^a 4, Tumham 
Green Terraoe, was held to pass a garden extending 
along the whole front of the terrace, and situate on the 
opposite side of the road. 

Probably the point would not hxvp been raised, 
hut for the ease of Cok y. Seott (7oe. cU,) ; hot that 
case had really no application. There tin word 
"now" was used by the testator repeatedly, sod 
in such a way as clearly to show that he referred to 
tiie state of things existing at the date of the will, and 
did not intend to include any after-eoquired property. 
Here, if the words had been the messuage and house 
«9 it now stBtnds, and the land now belonging thereto, 
the case would have been different. But the words 
were merely the messuage or dwelfing'houae in which 
my son now resides. It was clear that, but for Iftie 
word ''now," the entire garden would hare passed ; 
and, ibr the reasons stated, that word could not 
operate to restrict the extent of the gift 



5, 6, 7 June, 1865. ) 

Specific Ferfornutnoe-^ollunve 8uU — Cetta, 

A eoiUraeUd to sdl to B bonds of a certain kind to a 
eartain amount. S, having prayed rtlvjin rttptct of 
certain specific bonds as appropriated to the purposes of 
the anUract, was not allowed at the bar to ask ^KCific 
performance by delivery of other bonds of fhs same kind. 

A bUZ, ooUusAoely filed for a purpose differsntfrom. 
its ostonsibU oldsct, was dismissed urithaU costs, sharges, 
and expenses properly incurrsd by the defsndasU in 
relation to the suiL 

This was a suit for the specific performance of an 
alleged contract for the purchase by the plaintiff 
from the defendant, Malherbe, of bonds (not specifi- 
cally mentioned) to the amount of 168,000 roubles, of 
the Credit Foncier of the kingdom of Poland. The 
bill alleged that the bonds intended by the contract 
had been handed over by the agent of the defendant 
Malherbe to the defendants Messrs. W. and H. P. 
Sharp, and asked an ii^unction restraining Malherbe 
and the Sharps firom parting with Ihem, and restrain- 
ing an action brought by Malherbe against the Sharps 
for their recovery. 

The case made by the answer of the defendant 
Malherbe was, — that the plaintiff had, ht the time of 
the contract, falsely held himself out as a partner in 
the firm of Wilkinson ft Co., with whom, as agents, 



the contract had been made ; that the plaintiff had, 
under pretext of an appointment with his pretended 
principal, decoyed Malherbe's agent, with the bonds, 
to th& offices of the defendants Messrs. Sharp, the 
solicitors of the Roasian Consul, who seised the bonds 
as stolen from^the Russian Government; and tliat 
the suit was collusive, its real purpose being, in the 
interest of the Russian Government, to depreciate the 
bonds. The defendant Malherbe denied the allega- 
tion of the bill, that there were no other like bonds 
in the market, and offered to perform the alleged con- 
tcact out of ether similar bonds in his owi^ possession, 
provided he wen guaranteed against a recuirenoe of 
the fraud pEactioed on him. 

A motion had heen. made for an ixgunction accord- 
ing to the pnyer of the bill, but it stood over to the 
heuiag. The cause now came on, on issue joined. 

Matins, Q.C., Jessel, Q.C., and W. ff. Holl (of the 
Common Law Bar), for the plaintiff, now said, that 
since the fiHng of the bill they had ascertained from 
the defendant Malheibe^s answer, that ho had other 
bonds besides those in the hands of Messrs. Sharp. 
They, therefore, abandoned the injunction, and asked 
simply for specific performance, according to Mal- 
herbe^s offer, with a reference for title, in order to 
protect the plaintiff against being forced to take any 
bonds comprised in a list advertised by the Russian 
Government as stolen. 

They argued that a reference for title was a matter 
of common right, unless the vendor could show that no 
question could arise as to the title. Here the plaintiff 
could not ac^fuirB title to any bonds conlprised in the 
advertisement, of which he had notice. 

They cited, on the questions of specific performance 
of a contract to sell personal property and a reference 
for title, 

Shaw V. Fiaher, 2 De G. ft; S. 11 ; 

DuTUMflT. AUrrechi, 12 Sim. 189 ; 
and as to the title to instruments passing by delivery, 

Miller T. JRaee, 1 Burr. 452 ; 1 Sm. L. C. 450 ; 

Clarke v. Bhse, Cowp. 197 ; 

Easley v. Orodtford, lO.Bing. 248. 

Bacon, <2-C., andi>rtic^ for the defendant Malherbe. 

1st This was not a bond fide suit for specific per- 
formanoa, but an improper attempt to use the machi- 
nery of the Court for a collateral purpose, 

aumeyY. Oumsy, IH. AM. 413; 2N. R.106; 
Cooke V. Goeke, 2 H. & M. 124 (anon.) ; on 
appeal, 5 1^. R. 134. 
* 2nd. If the suit were bond fide, still the pkintiff 's 
own conduct had prevented the performance of tlie 
contract. The hill sought relief in respect of the par^ 
ticnlar bonds in Sharp's hands, and could not at the bar 
be made the foundation of a roving inquiry as to what 
bonds the defendant now had, and how he got them. 
Beaidaa, the contract was made with the firm of Wil- 
kinson & , Co., and not with the plaintiff ; and it was 
proved that the plaintiff was told all about the bonds 
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when the contract was made, so that he could not 
object to take bonds specified in the Russian adver- 
tisement 

Gremt, Q.C., C. Ball and Tal/ourd Salter (of the 
Common Law Bar), for the Messrs. flharp. 

Malins, Q.C., in reply. 

Stuaet, V.-C, said: This was a suit ostensibly 
asking the specific performance of the contract with 
reference to the particular bonds in respect of which 
the injunction had been asked, and which were, as the 
bill alleged, in the possession of the defendants, 
Messrs. Sharp. At the bar the injunction, and in 
fact the whole case as to those specific bonds, had been 
abandoned, and the decree now sought was one founded 
on an offer contained in the answer of the defendant 
Malherbe to perform the contract by the deliyery of 
other bonds of a similar kind. But that offer was 
guarded by the condition that a guarantee should be 
afforded against the recurrence of a fraud such as had 
been already practised upon M. Malherbe. The 
plaintiff had made it a part of his case that bonds 
similar to those contracted for could not be bought in 
the market, and on that footing he had asked for an 
injunction impounding those particular bonds, and 
restraining the defendant Malherbe*s action against 
Messrs. Sharp for their recorery ; and the t>laintiff 
could not be now permitted to turn round and accept 
M. Malherbe's offer as he proposed. To allow him 
to do so would be to perform the contract in a way 
contrary to the specific performance sought by the bill, 
and to enforce an offer irrespective of the terms under 
which it was made. The Court must, therefore, dis- 
miss the bilL 

But the case made by the answer called for the 
special attention of the Court Malherbe said that 
the bill was instituted by the plaintiff in collu- 
sion with Messrs. Sharp and M. De Berg (the Bus- 
sian Consul), "with the view of screening them 
from the consequences of their conduct, and prevent- 
ing the exposure which must take place if the action 
at law should proceed, and also for collateral and 
political purposes to lock up the bonds and to destroy 
the credit thereof, and of other bonds of a similar 
character." There was no need to go into the details 
of the evidence. The Court could only go so far as 
was necessary to consider whether there was evidence 
that the suit had been instituted for some purpose, 
other than the ostensible one. Of that there was 
ample evidence, not only from the fact that the 
plaintiff did not ask for the same relief as was prayed 
by the bill, but from the direct evidence in the cause. 
Ho should, therefore, order that the bill be dismissed 
with cost^ and the Court being of opinion that the 
suit had been improperly instituted, the plaintiff must 
pay to the defendant Malherbe not only his costs but 
all charges and expenses properly incurred by him in 
relation to the suit. 



Stuart, V.-C. 

10 JuiTE, 1865. 



Ee PiLKiNOTOii'8 Trusts. 



Will — Specific Bequai — Ademption, 

Railway bonds specifically bequeathed were after 
wards converted into shares by a general arrangement 
with the bondholders.-^ 

Held, that the bequest had not been adseaud, not* 
withstanding that the testator need not have joined m 
the arrangement 

This was a petition, under the Trustee Relief Acts, 
by the representatives of the residuary legatee of 
Thomas Pilkington, asking for payment to them out 
of Court of a sum of money, the produce of the sale of 
certain shares and stock which the testator held at 
the time of his death in the Erie Railway Company. 

The testator by his will, made in September, 1860, 
bequeathed spec^cally "all his Lake Erie bondi and 
debentures^" and other shares and stock, "according 
to the nature and qualities thereof respectively," to 
certain persons who were now represented by the 
respondents. 

At the date of the will the testator held certain 
bonds of the Kew York and Erie Railroad Company, 
which were clearly intended by the bequest The 
company, however, was in difficulties, and for some 
time before an anangement had been in progress in 
America for the formation of a new company. One tern 
of .the arrangement was, that the bondholders of the old 
company should, on payment of a share of certain inci- 
dental expenses, have the right of converting their 
bonds into preference shares or stock of the new com- 
pany. There was no evidence that the testator was 
aware of this negotiation at the date of his will, bat 
after the date of the will the arrangement was carried 
out by the aid of an Act of the New York Legislatare, 
and the testator, in July, 1861, accepted the benefit 
of it, by paying his quota and converting his bonds 
into the shares and stock above mentioned to hare 
been held by him at his death. 

In October, 1861, the testator made a codicil to his 
will, but which did not refer in any way to this pro- 
perty, and in November, 1861, h» died. 

Craig, Q,0,, and Tripp, for the petitioner, ai^ed 
that the voluntary conversion by the testator of his 
bonds into shares operated as an ademption of the 
specific bequest of the bonds. 
They cited, 
PaUison V. Pattison, 1 My. & K. 12 (where there 
was an express confirmation of the will by a 
codicU subsequent to the ademption) ; 
Barker v. Bayner, 5 Madd. 208 ; on appeal, 2 

Russ. 122 ; 
Powys V. Mansfield, 8 My. k Cr. 859, 875 ; 
Slatter v. Noton, 16 Ves. 197. 
Oakes v. Oakes, 9 Hare, 666, 
they argued, was not in point 
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The Wills Act oould not bo so constraed as to bring 
the bequest down to the date of the codicil, and give 
effect to it, as merely an inaccarate description of the 
shares and stock. 

Molina, (I.C., and Eenahaw, for the respondents, 
were not called on. 

Stitabt, V.-C, said : Where the snbject-matter 
of a specific bequest was a debt due to the testator, 
if that debt was paid in the testator's lifetime, 
there was a complete annihilation of the whole 
labject-matter of the bequest, and there would be 
nothing existing as a specific chattel to which the 
bequest could apply. Therefore it was that Lord 
Thorlow had stated the principle thus: that where 
the subject was annihUated, and nothing remained 
specifically upon which the terms of the bequest could 
operate, the bequest necessarily failed. It was quite 
another sort of case where a gift was made of a specific 
chattel by description, and another specific chattel was 
found to exist, which it was said was the subject of 
the bequest Now there might be cases of this kind 
where it would appear that the specific chattel fixed 
upon by the legatee as answering the description of 
what was giyen to him would not be allowed to pass 
to him by the description ; for if by the mere rolun- 
tary act of the testator, with no motive whatever but 
that of changing the chattel for his own purposes, 
he Bold the specific chattel and invested the exact sum 
of money in another specific chattel, the result was 
that by his own voluntary act he annihilated the sub- 
ject of the gift, and it could not be held that what he 
had thns altered in specie was covered by the descrip- 
tion of the specific chattel given by the will. 

In the present case what was done, although in a 
lenae a voluntary act of the testator, was done with 
reference to a peculiar quality of the subject of the 
hequest, which made the operation, if not essential, 
yet an act of importance with a view to the value of 
the particular chattel which was given. The testator 
had inaccurately described these bonds as "deben- 
tores," which they were not; meaning by "deben- 
tures " only another word for bonds. Now these par- 
ticular bonds, by an arrangement made more than a 
year before the will — ^no matter whether that arrange- 
ment was known to the testator or not— had, at the 
date of the will, attached to them a particular quality 
which induced the testator afterwards, in order to 
preserve the value of them as his own property in 
another specific shape, to take shares in another 
nilway, which was certainly not the railway whose 
bonds he gave, but which was most certainly that 
railway, the shares in which were, by an act which 
was not the act of the testator, created in order 
that the bonds might be converted into them — a 
purpose which impressed a corresponding quality on 
thebonda» 

It was of great importance to observe that at the 
time wliea the will was made the bonds were im- 



pressed with this quality ; for there were some 
remarkable words in the will that had not been com- 
mented upon — the testator gave these bonds to the 
legatees named, " according to the nature and quality 
thereof respectively." Now the •* nature" of the 
bonds at that time was a very peculiar nature : but 
before the testator made his codicil — ^which unques- 
tionably confirmed his will, and most unquestionably 
brought the gift of the bonds, which he had given 
according to their nature and quality, down to the 
date of the codicil — ^that peculiarity in their nature 
and quality had accomplished their change into the 
other specific chattels now in question — ^namely, the 
shares in the Erie Bailway. 

This was a case, therefore, in which a specific 
chattel, given by a testator, with a peculiar nature 
and quality impressed upon it, not by him, but by 
a power paramount to his, underwent, between the 
date of his will and codicil, a change in its specific 
nature, or rather in its specific description, wliich 
probably was contemplated by the testator at the date 
of his will, and must have been known to him at the 
date of his codicH The case was, therefore, kept quite 
free of what was stated by Lord Thurlow, and by every 
other Judge who had accurately defined the principle 
upon which specific legacies were adeemed, namely, 
that there must be an annihilation of the specific 
chattel, and nothing remaining upon which the terms 
of the bequest could operate. How could it be said 
that there was here nothing remaining upon which 
the terms of the bequest could operate, when, owing to 
the peculiar quality of the chattel that was described, it 
might undergo a change, which it did undergo, and 
had undergone at the time the testator made his 
codicil f He thought, looking at the quality of these 
bonds, and the way in which they had been dealt with 
by the testator before his codicil, that the chattels now 
averred to answer the description of the bequest were 
the chattels properly intended by the words of the will ; 
and that upon the true construction of the will it 
passed, and the Court was bound to give effect to the 
specific bequest. 

No doubt there was a difficulty, and he (the Vice- 
chancellor) did not overlook it. These bonds were 
for a specific sum, defined by the language of the bonds 
themselves. By the quality impressed upon them at 
the time when the testator made his will, it was neces- 
sary for him to pay more money in order to acquire 
that other specific chattel which seemed to the Vice- 
chancellor sufficiently to answer the description 
of the subject-matter of the gift ; but that could not 
>alter the construction to be put upon the will For 
he thought that there was a sufficient description of 
those specific chattels, into which it was the testator's 
wish that the bonds which he specifically had given, 
should be converted, and that he intended that they 
should pass by the description in his wilL 

He (the Vice-Chancellor) did not think it necessary 
to observe upon the Wills Act, but he did not in the 
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least degree countenance the petitioner's argnment, as 
to the application of the Wills Act to the present case ; 
because his impression was, that the Wills Act did 
apply, and that the will would be held as speaking at 
the death, because it appeared that there was not only 
no contrary intention appearing by the will, but the 
language of the will and the nature of the subject- 
matter of the bequest supported the doctrine of the 
statute, ~ that the will was to speak from the death of 
the testator. 



fin the Matter of Thx Rsqatta 
AND 
In the Matter of Tn Merchant 
Shipping Act, 1864 

Jurisdiction — Ship Register — Merchaait Ship- 
ping Act, 1854— 17<£rl8 Vict, c. 104, s, 65. 

The Court willf under the 17 A 18 Viet, e, 104, s, 
95, restrain a mortgagee of a ship from dealing wiJO^ 
the ship in such a manner as wovUd enable him to 
obtain the benefit of a fmudulent prefervnoty and vriU 
exercise such power of restraint for a definite period^ 
vnChout requiring the applicant to JUe a hill, 

i 

This was an application ex parte for an order of 

the Court of Chancery to restrain any dealing with 
the ship ''Regatta," or with her roister for six 
weeks from the date of application, or until farther 
order. 

The application was made on an aflSdayit headed in 
the above matters, and without any bill or petition 
haying been filed. 

The parties applying were the trustees of a deed 
of assignment under the Bankruptcy Act, 1861, and 
the fieicts as stated clearly showed a fraudulent pre- 
ference in favour of a creditor who had obtained a 
mortgage of the ship. 

W, F. Robinson, for the applicants, cited, 
17 & 18 Vict. c. 104, 8. 65 ; 
The Lily t (unreported,) February, 1865, 
where a similar order had been made by his Honour. 

Wood, Y.-C, said : He was of opinion that the 
Coart had jurisdiction under section 65 of the Mer- 
ehant Shipping Act, 1854, to make the order asked ; 
Mid he would, therefore, restrain the mortgagee from 
•elUng or otherwise dealing with the shitp '' Regatta '* 
or her register for six weeks or farther order. He 
was also of opinion that it was nimeoenary to make 
the applicants nadertake to file a bill within a given 
tioMy as possildy the mortgagee might aaccnmb : if 
ko did not, and no bill was filed, them the Court 
would refuse to extend the time. 

Minute, — Th'e applicants undertaking to abide by 
any future order of the Court as to damages, restrain 
the mortgagee from selling or otherwise dealing 



with the ship "Kegatta" or her register fpr rix 
weeks or further order. Notice of this order to be 
served on the registrar of the ship^s port, and on Ihs 
mortgagee. 



Wood, V.-C. 

2, 9, 10, 13 June, 1865. 



Attobnet-Genbbal «. 
^Iayor, &c., of Kdio- 
stox-ojt-Thaicbs. 



10 d& 11 Vict c. 34 — Drainage into a Public 
River — NtUsanee — InjuneHon — JSvidmce, 

The Court vrill not interfere by injunction to rsrinmi 
a corporaiion from discharging the sewage of their town 
into a public river, except on evideJiee shouting the exist' 
ence of a nuisarux, or the immediate probability of a 
nuisance. 

There must be evidence of an actual present nvisafiee, 
to entitle the public to an injunction ctgainst the Com' 
missioners carrying out the provisions of the 10 Jt 11 
Vict, c 84. 

A suit hamng been instituted by the Consereators of 
the river Thames against the corporation of a town to 
restrain an alleged nuisance, but which mUsaHce was 
not proved to the satisfaction of the Court : — 

The bUl was dismissed but without costs, andwithaui 
prejudice to the filing of any future bill for a like 
purpose. 

Semble, the 10 db 11 VieL e, 34, does not authorise 
Commissioners acting in accordance with that Act, and 
draining the sewage of a town into a public river^ to do 
it in such a manner €ls to create a nuisance. 

This was an information and bill by the Conaesra- 
tors of the Thames against the Corporation of ¥ingFitnn- 
oa-Thames^ which now came on apoa a motion for 
decree. 

By the Thames Conservancy Act, 1867, a body of 
twelve Conservators was appointed to succeed to tie 
old juiisdictlon of the City of London over the river 
Thames from Yantlet Creek to Staines. They were 
invested with the ownership of the bed and soil of liie 
river, and with all the powers and authorities for tiie 
preservation and regulation of the river fbrmerly exe^ 
cised by the City of London, including, amongst other 
rights, the fisheries of the river from time immemoriid 
vested in the Lord Mayor of London. 

The 54th section of the Act enacted, that it dionld 
not be lawful for any person to erect, build, or make 
any embankment, or any erection, building, or woik 
' in or upon the bed or shore of the river Thames, or to 
drive any piles thereon or in that river, without the 
permission of the Conservators. 

By the 98rd section it was to be lawful for the Con- 
servators to cut the banks of the river Thames for &a 
purposes of making, enlarging^ or repairing any dock 
or canal, or any drain, sewer, or watercourse, or dter- 
ing, laying down or repairing any suction or other 
pipe, or for any other purpose whatsoever, or to per- 
mit and suffer any person to cut the banks fir any of 
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the parposea aforesaid, under auch restrictiuns and in the river, or the banks, for carrying oat that object ; 



upon aach terms and conditions a9 the Conservators 
should think proper to impose. * j 

The 166th section enacted that ''Nothing in that < 
Act contained should extend to prejudice, diminish, i 
alter, or take away any of the rights, powers, or I 
authorities with respect to the regulation of sewers 
Tested in the Commissioaers of Sewers within the 
limits of the Act, or in any person under or by virtue 



and we have instructions to file a bill against the 
Town Council, and apply for an injunction, bat we 
shall be glad to hear from you before taking proceed- 
ings, that the Council do not intend to carry their 
works into the rirei; or the bank^ or the towing- 
path." 

A lengthened correspondence between the Town 
Council and the Conservators ensued* but as the resnlt 



of any Act of Parliament, or to render any person > was not satufactory, the Conservators filed the present 
liable to «ny penalty under this Act for allowing informatim and bill, praying an injunction to prevent 
ordinary sewage to flow into the river Thames, ' the Town Council from discharging any additional 
but all BQch rights, powers, and authorities vested | sewage into the river Thames, and from interfering with 
in such Commissioners or persons, should be as the towing-polh demised to them. 



The Town Council by their answer admitted that it 
was their intention, under the new system of drainage, 
to dischaxge the sewage of the town into the Thames, 
but denied that they had any intention to enlarge 
the outfall drain as it then existed, or to interfere in 
any way with the towing-path. They were prepared 
to dilute the sewage by flushing, and maintained 
that they were authorised in what they were doing by 
the Towns Improvement Clauses Act, 18i7. The 31st 
paragraph of the answer was in these words : *' We 
further si^ that we, the Corporation of Kingston, 
aforesaid, hare for the period of twenty years next 
time to time emptied, and no part of the sewage matter \ before the commencement of this suit enjoyed, as of 
collected in these oosspools had ever been discbo^d I right and without interruption, the right from time 
into the river. A small quantity only of Bewage i to time as occasion required, of our own free will and 
matter had found its way into the Thames, thrraifh a | pleasure, of dischaiging into the river Thames, by 
drain under the towing-path. This drain waa of i means of the outfkll of the drain mentioned in the 



good, valid, and eflectual as if this Act had not been 
passed." 

By an indenture of the 26th of December, 1861, 
the Mayor, Aldermen, and Burgesses of the Borough 
of Kingston-on-Thames demised to the Conservators a 
slip of land, including that part of the towing-path 
which was within the borough, with a covenant for 
quiet enjoyment 

According to the statement of the Conservators, the 
drainage of the town of Kingston had, up to April, 
1864, been collected in cesspools, which were from 



smaU dimensions (there was some alight controversy 
as to its exact diameter), and its outfall did not extend 
into the Thames. 

At a meeting of the members of the Corporation of 
Kingston, in April, 1864, it was detenniaed to change 



5th paragraph of the said information and bill, all 
such sewage as we thought fit so to discharge firom all 
or any of the houses within the limits of our boroi^^h, 
as it existed previous to the enlargement thereof by 
the KingstoB-oa-Thames Improvement Act, 1855 ; 



the entire system of drainage, to romove the existing i and we further say that we have enjoyed the like right 
cesspools, and, in lieu theraof, to construct nine miles of I fof the period of forty years next before the com- 



new sewers for the purpose of carrying off" the sewage 
of the town ; to connect these new acwers with the 
ensting drain, and by that means to discharge into 
the river Thamea the eatiiie sewage of Kingston. For 
this purpose the drain was to be enlai;ged, and the 
existing outfidl to be extended by means of an iron 
pipe thirty feet into the Thames. 

The Conservators refused to approve of this altera- 
tion, and by a letter of the 19th of April, expressed 
their disapprobation to the Town Council of Kingston. 
As this notification was not attended to, the Conser- 
vators sent, on the Slst of May, a letter to the Town 
Council to the following effect : 

'* We have received a report £rom the engineer of 
the Conservators, that a considerable body of men 
were yesterday employed in enlarging the sewers, &a. 



mencement of this suit. We, therefore, submit and 
humbly insist that we have the right to discharge 
into the river Thames, by means of such outfall as 
aforesaid, all or any of the sewage from all 
or any of the houses within the limits aforesaid, 
and that we ought not to be restrained from so 
doing." 

They stated also, and referred for particulars to a 
schedule to their answer, that in April, 1864, there 
were within the borough 1,345 houses, 685 of them 
ware drained exclusively by cesspools, without over- 
flow drains, and that 225 were drained exclusively 
by cesspools with overflow drains into the public 
sewers, and that 435 were drained exclusively by 
means of drains that ran into the river Thames^ or 
into the Hpgg's Mill Stream (a tributary of the 



very near to the towing-path, and we write to remind Thames), at Kingston, either directly or by means 
you that the Town Council have already been informed ' of the public sewers of the borough ; that there were 
by the Conservators that every opposition will be within the borough seven public sewers carrying 
offered by them to the increase of the discharge into \ sewage into the river Thames, and five into the Hogg^s 
the Thames, and that they wUl not permit any works Mill Stream. 
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On belialf of the Conaervators the following evidence 
was adduced^— 

Mr. Kernock, a sxureyor, stated, that of the twelve 
sewers mentioned in the defendants* answer, five had 
been made certainly within the last twenty years ; 
that he had carefully examined the schedule to the de- 
fendants' answer, and that out of the 435 houses therein 
stated as draining into the river Thames, 232 had 
been erected within the last twenty years, and that 
the schedule did not comprise the whole of the houses 
in the borough of Kingston, for instead of 1,345 
houses, there were about 1,900. That he considered the 
whole of the land of Kingston to be building land, and 
the population of the borough to be rapidly increasing, 
as might be seen from the parliamentary census 
returns, the population of the borough being in the 
year 1851, 6,279, and in the year 1861, 9,790, show- 
ing an increase of upwards of fifty per cent., and that 
as a new lino of railway was opened into the town, 
the demand for houses exceeded the supply, and he 
considered that during the next ten years the popula- 
tion of the borough would more rapidly increase than 
at any previous period. 

A fisherman stated that his lines and hooks were 
frequently covered with a foul and slimy deposit, un- 
pleasant to touch and disgusting to smelL Other in- 
habitants also testified that the water on the Surrey 
side of the river, owing to the construction of the 
Surbiton sewers, was greatly discoloured, being of a 
dirty yellow colour, and rendered foul and offen- 
sive, and unfit for human consumption, and injurious 
to health ; and that, with certain winds, a thick floating 
scum, of the same character as lies on the surface of 
open sowers, was driven through the channel caused 
by an eyot, called the Raven*s Eyot, or Messenger's 
Island, across the stream to the Middlesex shore, 
which was prejudicial to the property and enjoyment 
of the inhabitants, in particular as affecting the 
cleanliness of their lawns and boat-houses, and as pre- 
venting them from using the river for the purpose of 
bathing. 

The Metropolitan Water Companies obtaining their 
supply of water from above Kingston are empowered to 
take an aggregate daily quantity of one hundred million 
gallons. As yet these powers have only been partially 
exercised; and the plaintiffs* affidavits pointed out, 
that if at a future time they fully exercised them, as 
was likely from the increase of population, the volume 
of water in the river, especially in hot weather, 
would be materially diminished. On this point 
Dr. Odling, F.R.S., stated, that in the event of the 
river at Kingston and Surbiton becoming seriously 
polluted, there could be no doubt that the pollution 
would extend upwards, especially in seasons of 
drought, to the spot whence the Metropolitan Water 
Companies now drew their supplies ; and that it was 
well known, that in a portion of the southern district 
of London, intimately permeated by the pipes of two 
rival wat«r companies, the deaths during the cholera 



epidemic of 1853 and 1854, among the drinkers oftho 
one con^Mmy's water, had been at the rate of 130 per 
10,000, whereas the deaths among the drinkers of 
the other company's water, had been but as 37 in 
10,000, the only explanation of the difference in 
death rate being afforded by the circumstance that 
the first mentioned water company then took its 
supply from a part of the river subject to sewage 
contamination. 

The evidence as to the rapidity, and the amount of 
water in the river, and the effect of the weir at 
Teddington on the stream, was very conflicting, owing 
to the different witnesses having made their obserra- 
tions at different times. 

On behalf of the Town Council it was stated— 
That the greater part of the present sewage of the 
toym of Kingston, was drained into the Thames. That 
the drainage of the neighbouring district of Siurbiton, 
which was entirely drained into the Thames, had not 
created a nuisance. And that the corporation had a 
prescriptive right to drain into the river : In support 
of this contention, instances were adduced of several 
very old sewers, which had been discovered daring 
the excavations for carrying out the new system of 
drainage. 

Dr. Letheby's affidavit in reply, on behalf of the 
plaintiffs, which was much relied on by the Vice- 
Chancellor in his judgment, is given so &r as is 
material in exlenso. 

Dr. Letheby stated that he visited Surbiton on the 
20th of July, 1864, and examined the condition of the 
river Thames, at and below the main sewer, which dis- 
charged a great part of the sewage of Surbiton into the 
river Thames. That he understood from the affidarits 
filed in the cause, that the chief part of the matters 
discharged into the river Thames from the borough of 
Kingston-on-Thames, was the drainage of the roads, 
and the overflow only of the cesspools ; and that these 
cesspools retained the most offensive part of the 
sewage, namely, the solid sedimentary matters which 
formed the deposits in rivers, and which caused the main 
injury to them when sewage was at once disehaiged into 
them. That he understood and believed that the plan 
which was proposed for the drainage of Kingston-upon- 
Thames, was to abolish all the cesspools, and to 
discharge the whole of the sewage of the borough 
through an iron pipe into the bed of the river. That 
the borough had 10,000 inhabitants; that the proposed 
plan would, therefore, carry at once the whole of the 
excreta of 10,000 persons into the stream. That, as 
far as his observations and experiments had gone, he 
was led to the conclusion, that about nine ounces of 
solid excrementitous matter was voided by each person 
(young and old), on the average, x>er diem. That by 
the adoption of the proposed plan, therefore, 90,000 
ounces, or rather more than two tons and a-half, of solid 
excrementitious matter would be discharged into the 
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Tluunes daily, besides the whole of the trade and 
kitchen refase of the borough, the drainage from the 
stables^ and the washings of the streets, which, no 
donbt, would be, at least, half as much more. That 
the effect of this would be, to cover the stream, at all 
times, with such of the excrement as floated, and little 
by little to form a deposit of black matter, which had 
a tendency to ferment, and which, in time, would be- 
come a dangerous nuisance : that he had seen such 
accumulations in many of the rivers of England and 
Scotland, where such discharges of sewage have 
been permitted to flow into them, and the effect, after 
A time, has been to create a monster nuisance— that 
ao horrible, indeed, had been the effect, that in many 
places which he had visited, or with reference to 
which he had been professionally consulted, the local 
authorities had, either of their own freewill or by the 
process of law, adopted some means of defecating the 
aewage before its discharge into the rivers— viz., the 
towns of Leicester, Cheltenham, Hitchen, Croydon, 
Ely, Bngby, Korthampton, Burstall, Newcastle, Bir- 
mingham, Tottenham, Edinburgh, and many others, 
where the sewage is defecated, or deodorised, before 
it is permitted to flow into the river : by defecated 
he meant freed and purified from the solid, and fibrous, 
matter. That, in respect of some of these places, 
the most dangerous consequences had followed, from 
the reckless practice of permitting the untouched 
aewage to flow into the rivers. That this practice of 
making the rivers of England the receptacle of all the 
filth of the towns was becoming a monstrous evil ; for, 
although the effect at first was not very marked, yet little 
by little the solid part of the excrementitious matter 
aocnmulated, and, in a longer or shorter time, they be- 
came excessively offensive —killing the fish of the 
stream, and destroying the vegetation. That, looking 
also at the fact, that, at certain seasons of the year, 
the liver Thames, at Kingston, was very deficient of 
water, and that but little water flowed over the Weir 
at Teddingtoo, which is about a mile and a-half 
below, and which was constructed for the purpose of 
damming up the water of the river, this accumulation 
would be apt to occur in an unusual degree, and that the 
stream would thus become excessively offensive. That 
it was not impossible, seeing how much the quantity of 
freshwater in the Thames had in recent times been di- 
minished, in consequence of the improved drainage of 
the land, throughout the entire valley of the Thames, 
that 80 little water might, in a very dry season, be 
found in it^ that none would flow over the Weir at 
Teddington ; and, if such a condition of things were 
to occur, the whole of the water at Kingston and 
Snrbiton would soon become a mass of putrefying 
filth ; and it might be, that the water companies, 
which take their water from the river a few hundred 
yards above Kingston, would be fumlBhing sewage 
for the water supply of the Metropolis. That he 
had inspected the outfall of the sewage at Surbiton, 
and did not agree in the assertion, made in some 



I of the affidavits, that the sewage which was there 
discharged into the river was not productive of mis- 
chief for he had traced the course of the river from 
the outfall of the last-mentioned sewer to a consider- 
able distance below it, and the effect was to render the 
water black and turbid, to deposit a large quantity 
of foetid mud, and to cover the aquatic plants with 
the well-known sewer fungui. That he had seen the 
mud in a state of active putrefaction, evolving abund- 
ance of offensive gases ; and, although the quantity 
of sewage thus discharged into the river from the 
Surbiton sewer might not have done much serious 
injury to the fish or to vegetation, every additional 
discharge of the sewage must cause an additional 
iigury. 

In this view. Dr. Letheby was supported by 
Dr. Odling, who stated that any considerable addi- 
tion to the proportion of sewage now discharged 
into the river wonld be attended by positively 
noxious effects, which would cause a nuisance ; and 
that the rate of increase, in their effects, would fiur 
exceed the rate of increase in the quantity of sewage 
added. 

The material sections of the 10 & 11 Vict. c. 84, 
the Health of Towns Improvement Act, were — 

Section 24 : "The Commissioners shall from time 
to time .... cause to be made under the streets such 
main and other sewers as shall be necessary for the effec- 
tual draining of the town or district within the limits of 
the special Act, and also all such reservoirs, sluices, en- 
gines, and other works as shall be necessary for cleans- 
ing such sewers, and if needful they may carry such 
sewers through and across all undeiground cellars and 
vaults under any of the streets, doing as little damage 
as may be, and making full compensation for any 
damage done ; and if for completing any of the afore- 
said works it be found necessary to carry them into 
or through any inclosed or other lands, the Commis- 
sioners may carry the same into or througih such 
lands accordingly, making full compensation to the 
owners and occupiers thereof, and they may also 
cause such sewers to communicate with, and empty 
themselves into, the sea, or any public river, or 
they may cause the refuse from such sewers to be 
conveyed by a proper channel to the most conve- 
nient site for its collection and sale for agricultural 
or other purposes, as may be deemed most expe- 
dient, but so that the same shall in no case become 
a nuisance." 

Section 107: ''Nothing in this Act contained 
shall be construed to render lawful any act or 
omission on the part of any person which is, or but 
for this Act would be, deemed to be a nuisance at 
Common Law, nor to exempt any person guilty of 
nuisance at Common Law from prosecution or action 
in respect thereof according to the forms of proceeding 
at Common Law, nor from the consequences npon 
being convicted thereof." 
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Sir ff. Cairns, Q.C.y and Cotton, for the plaintiffs. 

The plaintiffs appeared in two capacities ; in one 
they came to protecTt their property on the towine- 
path : in the other, on behalf of the pnblic, to prevent 
the pollution of the river. On the first, and far sub- 
ordinate point, as the threatened interference by the 
corporation with the towing-path, had, on the filing 
of the bill, been withdrawn, there would be ^o argu- 
ment. 

One question to be decided was, whether, there 
having been <an evil which from user could not be 
abated, viz., that resulting from 453 bouses, taking 
the defendants* figures, draining into the river, the 
public must endure an increased evil in the discharge 
of sewage into the river from 1,900, or, as the defen- 
dants said, 1,400 houses. By the issue raised in the 
thirty-first paragraph of the answer, the defendants 
claimed a right to drain into the Thames the sewage 
from as many houses as could possibly be built within 
the limits of the borough. They commented on, 

Tfie yorth-Eastem Rcnlway Company v. EUiat, 
2 N. R. 87 ; s. c. 10 H. of L. Ce, 388, 

The plaintiffs had two grounds for complaint — 

Ist. Of the increased amount of sewage from the ad- 
ditional number of houses intended to be drained into 
the river. 

2nd. Of the discharge of such sewage at one place 
into the river. 

It was not necefoary for the plaintiffs to prove that 
the dischai^ of sewage matter rendered the river 
actually unwholesome, it was sufficient if they could 
show that it rendered the enjoyment of life and pro- 
perty uncomfortable. See per Lord Mansfield, in 
Sex V. WhiU, 1 Burr. 383. 

The town of Kingston, in carrying out this system 
of drainage, under 10 & 11 Vict. c. 84, were only 
authorised by section 24 to drain in such a way as not 
to create a nuisance, 

Attorney-General v. Council of $he £ormtgh of 
Birmvnffhanif 4 E. ft; J. 528. 

As to the prescriptive right of the Town Council to 
drain into the Thames, there was no evidence that the 
old drains, mentioned in the defendants* affidavits, 
were made by the Corporation. Besides this, there 
could be no prescription to do an act which was 
illegal. 

Molt, Q.C, Oiffard, Q.C., and Raniadge, for the defen- 
dants, argued that, by the 10 & 11 Vict c. 34, s. 24, 
towns were empowered to make drains to carry off the 
sewage, and were authorised, where there is a public 
river or sea, to drain into such public river or sea. The 
restriction in that section, against creating a nuisance, 
was confined to collecting or depositing the refuse, in 
cases where the sewage was collected for agricultural 
purposes, and not drained into the sea or public river. 
The 107th section had reference to "persons" indi- 
vidual or corporate, but not to Commissioners autho- 
rised to carry out the purposes of the Art. ^ 



As to the Thames Conservancy Act : The rrie of 
construction was, that a general dause in a printe 
Act, like the Conservancy Act, would not ovemle a 
general clause in another Act of similar nahne. 

Trustees of Birkenhead Books v. Laird, 4 De G. 
M. ft; G. 732. 

This was not a nuisance, for a nuisanoe to apnhtic 
river could only arise by choking it up, and rendsring 
it unfit for use and navigation, and not by merely dis- 
charging sewt^ into it 

Sir M. Hale, i>e Jwm Maris, C. 8, in 1 HngrtTe^s 
Law Tracts, 9. 

The injury, if any was to be apprehended, ws 
future and prospective, and there was no evideooe to 
satisfy ^e Court of its rnrious nature. Or, if tbis 
anticipated evil could be called a nuisance, it w« is- 
appreciable. 

Taking the utmost ^scharge ef sewage airtiezpifeed 
at three and three-quarter tons, it would be dilifead 
with 850,000,000galkms of pure water, — or, tidtingliw 
gallon of water at ten ^iQunds weight, 15,625 tons of 
water to three and three-quarter tons of sewage. The 
decomposing power of the water mnat also betaken 
into calculation. 

On the general question. They referred to the ob- 
servation of Viee-Chancellor Wood, in 

AUomey-Gmeral v. Luion Board €fMsaltk,i3m. 
(V, 8.) 180, 
that " the stream there (Che riiw Lea) was not l&e 
the Thames, or any pubHc river whidi was always 
given up to be maltreated,** and maintained tint, 
from the infancy of society, a public river had always 
been used by the inhabitants dwelling on or near its 
banks, as a common drain, mnd a eotnmuniw error ^AaA 
had been indulged in for ages, could only be reme&d 
by an Act of the Legislatnre. 

They referred also to the remvks made by Vifla* 
Cbanoellor Kindersley, in 

Wood T. Suteliffe, 2 Sim. (k. s.) 1«S ; 
and for the bona, fides of the transaction to 

Biddulph V. Veetry of 8t. Qeorgis^ ffanoser 
Square, 2 N. R. 212. 

The Court in this ease ought to take the aame eonnr 
as was taken in 

Harris v. Taylor, 2 Phil. 209 ; 
and the plaintiffs must wait until an actaal mastoM 
arose ; it would then be competent for them to resect 
to the Court. The Court would not, as the matter 
now stood, grant an injunction on mere apeeulaitioa, 
BarlofRipon v. ffobart, 3 Myl. & K. 189. 

Cotton, in reply. 

13 Jttne, 1864. 

Wood, V.-C, said : The question rataed — and raised 
he thought, for the first time, as regarded ariverof sndi 
character in respect of width, bulk, and flow of water 
as the Thames— was, whether a system of drainage 
such as oontomplated by the defendants eoM be ao 
annoyance, which the Attoraey^Geaeral bad a rigiit 
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to compUun of on behalf of the general public It in- 
▼olred questions of consLderabl^ nicety, with refe- 
xence to what the rights of the public were with 
respect to geaoral user of the riror. So doubt, for- 
merly, largo navigable rivers were not looked upon 
with much interest by the Legialatnce or any of the 
public authorities, either by Common Laiw or by 
statute. The only points on which they were regarded 
were, fint, as means of navigation, and next as a 
means of draining the surrounding country. These 
were the two great objects,, to carry out which the 
Commiwioneis of Sewers were established. From 
these cooMS before stated, very little could be found 
with reference to the subject of nnisaace, and it would 
be necessary to look to usage to find out to what other 
oaes large navigable streams were adopted. There 
was the use which individuals might make of the 
water, both for domestic and manufacturing purposes, 
— some manufactures requiring a great degree of purity 
of the water. The river was also adapted for watering 
cattle. Persons living on the banks obtained &om it 
water for drinking. It must be taken also to have 
been used from all times more or less by the public 
for the pnipose of fishing. It was unnecessary to con- 
aider a question which might be mora. doubtful— viz., 
the right acquired by the public to have the tiver 
kept in a fit state for bathing, inasmuch as it never 
could be iivjurious to bathing without being at the 
same time injurious to ^uch greater rights^ His 
Honour having incidentally noticed that the drainage 
of the surrounding country — one of the principal 
uses of a river— would necessarily involve the carrying 
away of portions of the soil into the river, which 
would have a tendency to silt up the river, continued, 
as another instance of user, that persons had for all 
time used the water, not only for the purposes de- 
scribed, but had cU facto used it for the purpose of 
carrying off their filth. Kunning water was, amongst 
others, a means provided by Providence, and a ready 
means, of getting rid of that which must be got rid 
of for the benefit of human health. In saying this, 
however, his Honour did not for a moment intend to 
imply that the Corporation of Kingston had established 
any such right as they had attempted to assert by 
their answer. To assert that, because they had made 
a sewer with which about one-half of the town com- 
municated, while the other half of the town did no- 
thing of the sort, they had established a prescriptive 
right to carry out a system of drainage which might 
causa ix^uty' to others, was out of the question. But 
on the other hand, there was the fact that the inhabi- 
tants of Kingston had, to the extent and in the man- 
ner described, gotjid of their superfluous filth. 

What then was to be done in a case where filth 
would be multiplied at least twofold, and the evil i 
aggravated in all probability by the filth, which before . 
had found its way by numerous outlets into the river, 
being brought collectively into the river. If a case i 
was establi^died before him on sufficient evidence of a ' 



nuisance to the general public, or if there waseviJe *o • 
of injury to private individuals who wanted tiie »va.>^» 
Tor manufacturing purposes, or f^r their oattl':, .«'• fj 
other purposes, his Hononr would have no hasitatiou, 
notwithstauding the Act of 13^7, in comini; to ilio 
conclusion that a nuisance had been created wiiich the 
Court would arrest by injunction. 

It would be useful to consider tlio question next 
from the other point of view, to look at what authority 
the Law gave to those who were about to commit the 
act complained of, be such act right or wrong. 

His Honour read the 24th section of 10 & II VicL 
c 34,. and with reference to Mr. JRolt'3 argumont. 
said that, independently of any a priori reasoning,' 
as to whether or not the Legislature would create a 
nuisance to a person living on the borders of a river, 
at the very moment it took care to provide against 
annoyance to a person living away from the river,, 
the grammatical construction of the section required 
that the words **so that the same shall in no case 
become a nuisance," should apply equally to the first 
part of the sentence as to the latter. Having stated 
thus much, wliat he had to consider was, Was there in 
the present case evidence of the existence of a nuisancOf 
or immediate probability of a nuisance ? 

He felt this was the weak part of the plaintiffs' Cfiae. 
Something which might happen in a hundred years* 
time would not justify the interposition of the Court; 
inasmuch as by that time a variety of chemical 
contrivances might be found to prevent the evil, and 
a variety of contrivances might be discovered by wliich 
the very thing that now was being done, might be done 
without the evil effect anticipated. 

There was a river which had been used for a variety 
of purposes, for drainage, for laud drainage, naviga- 
tion, fishing, for culinary purposes, by those who lived 
on its banks, and for the watering of cattle. In a 
large public river, where for all or any of these purposes, 
everybody had a righl to adapt the water as he thought 
fit, there must necessarily be annoyance frequently 
as distinct from legal nuisance, as for instance, when 
steam-boats wore introduced, every person taking his 
pleasure in a wherry, would find an extreme annoy- 
ance from the paddle-wheels ; but nobody for a moment 
thought that that could constitute a nuisance. Privies 
had discharged themselves into the river Thames, and 
had done so for a long time, and that might bo a con- 
siderable inconvenience ; but all those matters must 
be submitted to to a certain extent, and it would take a 
great deal more to make out a case of nuisance than 
that simple fact. 

His Honour had come to the conclusion, that as on 
the one hand a slight degree of inconvenience in a 
navigable river would not justify the Court in saying* 
that a nuisance had arisen ; so, on the other, anything 
seriously ii^urious to health (as he liad held in the 
case of the river Lea) would be undoubtedly a nuisance, 
whether the river were navigable or not navigable, and 
would be stopped by injunction. As to the exact case 
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they bionght before him, as regarded the actual evil, 
it was of the slightest character. The very evil de- 
precated seemed to exist at Surbiton nearly to the same 
extent as it would exist at Kingston if the intended 
works should be completed. Of course if the two 
were put together, it would make the thing worse. 
The evidence of a nuisance at Surbiton only amounted 
to this, that] you might for 800 or 400 yards, where 
the sewer came in, trace a discoloration of the water 
or a sliminess of the water, not extending over the 
whole river, so that one side of the river was perfectly 
clear, and as pure as ever it was before. The grievance 
that was pointed out in the evidence was what was 
likely to occur hereafter. This was especially the case 
with Dr. Letheby and Dr. Odling*s evidence, two per- 
sons who spoke from considerable experience. 

To consider for one moment what important evi- 
dence there might be if the case were really one of 
immediate danger. The water companies were spoken 
o( and they had a deep interest and stake in the 
purity of the water above Teddington Lock— they 
drew their water from thence, and it would be a serious 
matter to them if nobody were to use their water, and 
they had to go to an enormous expense to obtain their 
water from some other source. 

The Court would not look forward to a lengthened 
prospective period as to when a possible nuisance 
might arise. The most, his Honour could have done 
on the present occasion, but he did not think it right 



to do it, would have been to let the case stsnd over 
until Hilary Term, and then see whether what wu 
being done would create the evil anticipated. Bat 
he did not see any probability of the evil being 
created in that time, and it was well known to the 
law that the continuance of a nuisance was as much 
an indictable offence as the original creation of it If 
the evil hereafter occurred, the evil could be met On 
the present occasion he must dismiss the infonnation 
and bill, but it was not a case which ought to be dis- 
missed with costs, as the corporation of Kingston htd 
set up the strange claim of prescription to do whateTer 
they pleased without any regard whatever ta the con- 
sequence of pouring any quantity of sewage into the 
river, and moreover were about to take or threatened 
proceedings with the intent of cutting through the 
towing-path for the purpose of carrying their worb 
into effect 

Jftntt<e.^The Court being of opinion that the eri- 
dence does not extend to the existence of anynoinnce 
in respect of the works executed, or intended to be 
executed, by the defendants, or any case for the inter- 
ference of the Court in respect to a nuisance to be 
apprehended if such works be carried out into com- 
plete effect, — ^let the information be dismissed without 
prejudice to any proceedings on the part of the Attorney- 
General or the plaintiffs, in the event of such works 
occasioning a nuisance. * 



COMMON LAW. 



Q. B. 

31 Jan., 
6 Mat, 1865. 



CowxLL V, Thb Ammak (Aber- 
dare) Colliery Company 
limited. 



C(mnty CaurU Act, 1850 (13 & U Vict. c. 61) 
B. 11 — Casts — Recover — Damages — References 
hy CompuUum and by Consent — References 
before Trial, and References after VerdicL 

An action in asaumpsU in (his Court, was after 
joinder of issue, and before trial referred by consent 
and by order qf a Judge to an ai oUrator on the terms 
*< t?uU the costs of the cause should abide the result of 
the award,'* ivo power being given to the arbitrator to 
enter a verdict or judgment. The arbitrator found thai 
the plaintiff had sustained datnages to the extent of 
ivjenty shillings, and ordered the defendants to pay this 
amount to the plaintiff: 

Held, that the plaintiff had *^ recovered a sum not 
exceeding 20V* within section 11 o/ 13 db 14 Vict, c 61, 



and was by that section prevented from reeovering Ms 
costs of the cause from the defendants : 

Held also, that in this respect there is no dlstindim 
(1) between causes referred hy compulsion, and coumi 
referred by consent ; (2) between causes rrfenei after 
joinder qf issue, but before trial, and causes refemi 
after verdict subject to the reference. 

In this case a rule had been obtained by Quats, 
calling upon the plaintiff to show cause why the Master 
should not be at liberty to review his taxation of costs. 
An action in assumpsit having been commenced (the 
declaration claiming damages to the extent of some 
thousands of pounds), and issue joined therein, by 
order of a Judge, and by consent of parties, the cause 
was referred before trial to an arbitrator, on the terms 
"that the costs of the cause should abide the result of 
the award, and that the costs of the reference shoold 
be in the discretion of the arbitrator ; " and that the 
arbitntor should have all the powers of a Judge at 
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Nisi Priu as to amending the pleadings and certifying. 
There was no power to enter a verdict or jndgment. 
The arbitrator foond all the issnes in favour of the 
plaintiff, and fonnd that the plaintiff had sustained 
damages br reason of the breaches of contract alleged 
in the decUratiou, to the amount of twe^itj shillings, 
and ordereo the defendants to pay that amount to the 
plaintiff, aid directed that each party jihould bear his 
own costs of the reference. He did not certify. 

Upon this award, the Master taxed the plaintiff's 
costs of suit. 

By 13 ft 14 Vict c. 61, s. 11, "if in any action 
, commenced after the passing of this Act, in any of 
Her Majesty's Superior Courts of Record, in covenant, 
debt, detinae, or assumpsit, not being an action for 
breach of promise of marriage, the plaintiff shall 
recover a sun not exceeding 201., the plaintiff shall 
have judgment * to recover such sum only, and no 
costs, except in the cases hereinafter provided, and 
except in tha case of a judgment by default.'* 

/. Broum now showed cause. 
The award was right, and the plaintiff ought to have 
his costs of the award, for this was evidently the in- 
tention of the parties. That is the test of decision 
here, and the case is not under 18 ft 14 Vict. c. 61, 
1. 11, which only applies where less than 201. is reco- 
Tered by a verdict. Here the arbitrator had not even 
power to enter a verdict or judgment 

8miih V. Edge, 2 H. ft C. 659 ; 33 L. J. Ex. 9 ; 
8 N. R. 158, 
is not against me, for the action came to trial, and the 
arbitrator had power to enter a verdict, which brought 
it within the 18 A 14 Vict c. 61, s. 11. 

Jmesr. Jtmes, 7 C. B. (n. 8.) 882; 29 L. J. C. P. 
151, 
is decisive for me, for the facts are the same ; and 
Erie, C. J., distinctly says, that that Act " has no 
application to the case of a sum given by an award 
made under, a reference, with a stipulation that the 
costs of the cause shall abide the event" 

Wiffena v. Cook, 6 C. B. (N. s.) 784 ; 28 L. J. 
C. P. 812, 
under 3 ft 4 Vict c. 24, s. 2, and 

Fnan v. Sargent, 2 H. ft; C. 293 ; 82 L. J. Ex. 
281 ; 2 K. R. 863, 
nnder 21 Jac. 1, c. 16, s. 6, are both in my favour. 
The other side will rely on 
Parr v. LUlierap, 1 H. ft C. 615 ; 32 L. J. Ex. 
150, 
adopted in 

Boulding v. Tf/Ur, 3 B. ft S. 472 ; 32 L. J. Q. B. 
85; 
which only decided that "recover," in 13 ft 14 Vict 
c. 61, 8. 11, included a recovery by a payment into 
Courts and do not affect the present case. 



* Quiere. Doea this section apply at all to a coso like the pre- 
xnt, ithatt judgment was not entered, and the arbitrator had 
no power to enter judgment? 



Hobertsmi v. Ster^u, 18 C. B. (N. s.) 248 ; 81 L. J. 
C. P. 862, 
is in my favour, for it was a case of compulsory refer- 
ence, and Willes, J., draws a distinction between such 
references and those by consent Therefore the de- 
cision there, that this section deprives the plaintiff of 
his costs in a compulsory reference, implies that it 
does not deprive him in a reference by consent. The 
words of the agreement here show plainly that the 
parties intended that if the arbitrator gave the plain- 
tiff a farthing, he should have his costs. 

Quoin, in support 

The plaintiff cannot have his costs, since he ''re- 
covered ** less than 202. within the meaning of section 
11 of the County Court Act, 
Parr v. LUlierap, uM mprd. 

Bwdding v. Tyler shows that the word ** recover *' 
is not narrowed to recovering by a verdict, but means 
«* obtain by means of an action ; " and the agreement, 
" costs of the cause to abide the result of the award," 
was not meant to exclude the operation of the statute, 
if damages were below 20/. None of the cases, if 
looked into^ are really against me. Wigena v. Cook 
was on 8 & 4 Vict c. 24, s. 2, which says, " recover 
by the verdict of a jury," and turned on the arbi- 
trator's power to certify. Jotue v. Jovvee was an action 
commenced in the County Court, and removed by 
otHiorari by the defendant ; and section 11 of 18 ft; 14 
Vict c. 61, only applies to actions "commenced in 
any of the Superior Courts of Record." The observa- 
tion of Erie, J., as to the application of that section, 
was only a dictum, not necessary for the decinon of 
the point in Jom8 v. Jones. • Frean v. SargeiU was on 
a different statute, and is not in point either way. 
There is no distinction in principle between com- 
pulsory references and those by consent ; and even if 
such a distinction was intended to be drawn in Bobert- 
Sony. Sterne, that distinction is completely disposed 
of by Bramwell, B., in 

Smith V. Edge, 88 L. J. Ex. 12, 
whose reasoning is conclusive of this case. The only 
difference between that and the present case, is, that 
there the arbitrator had power to enter a verdict ; 
here there was no such power : but section 11 says 
nothing about a verdict, and "recover,'* therefore, 
applies to the present case. 

[Shee, J.— The words are the same as in 
48 Geo. 8, c. 46, 
on which statute some of the cases were decided.] 

In Smith v. Edge, also, BramwcU, B., throws doubt 
on the judgment in Jonee v. Jotus. In Robertson v. 
Sterne, Willes, J., expressly says, the words " costs of 
the cause to abide the event of the award " are the 
language of the Court, and refer to the event quoad 
costs equally as to the mere event in favour of the 
plaintiff and defendant The policy of the law is 
strongly against these actions being brought in the 
Superior Courts. Cur. adv. vulL 
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6 Mat, 1865. 

Hello R, J., now read the jadgment of tiia Court 
{CotMum, C.J.f MeUor, and 3hee^ JJX 

In this case a role had been obtained by Mr. Qmomi, 
calling upon l^e plaintiff to show caim why the 
Master should not be at liberty to reTiew his taxation 
of costs. An action having been commenced and 
issue joined therein, by order of a Judge, and by conr 
sent of parties, the caase was referred to the Master, 
and it was ordered " that the costs of the causa should 
abide the event of the award, and that the oosts of 
the reference should be in the discretion of the Master." 
By the award, the Master found that the plaintiff had 
snstained damages by reason of the breaches of con- 
tract alleged in the dechtration, to the amount of 
twenty shillings ; that amount be oudered the de- 
fendants to pay to the plaintiff, and dinoted that each 
party should bear his own costs of the reHsrence. 
Upon this award, the Master taxed the plaintiff's 
costs of snit, the event of the award being in his 
faFour. 

The defendants objected that the phuntiff, not harin|( 
ncorered a sum exceeding 20/., was not entitled to coats 
byTirtue of 13 & 14 Vict. c. 61, a. 11. On ahowing caose 
against the rule, Mr. J. Brown contended that thai 
section did not apply to an arbitration by consent of 
parties, before trial, wherein the costa were ordered to 
abide the event of the award ; and he argued that the 
word "recover," in the County Court Act, 
** recover by the verdict of a jury." Sevesal 
were cited, in which Judges have in general terms 
suggested that there does exist a disttnctiony in this 
respect, between cases iUi whiah there has been a 
wrdict subject to a reference, and cases in which the 
reftrenco was by consent before vetdiat It is im- 
portant^ in considering this quastinnv to disttngiiish 
between the cases which have been deeided upon tiie 
construction of the 3 & 4 Vict, c 2^ s. 2, which in tenns 
applies only to oases in which there has been *' the ver- 
dict of a jury," and cases decided upon tha County 
Court Act and similar Acts, in which there are no such 
words. The ease mainly relied upon by Mr. Blown 
WW that of Frean v. Sarffmt (32 L. J. Ex. 281), in 
which an action of slander had bean referred after 
isane, and before trial, by agreement of the parties, 
and in which it was stipulated ** that the oosts of the 
cause should abide the event of the award*" and the 
arbitrators having found in favour of the plaintiff with 
twenty shillings damages, the Master had taxed the 
plaintiff's costs of suit, upon which the Court of 
Exchequer refused a rule to review the Master's taxa- 
tion, saying *' that in actiona referred by agreement 
of parties before trial, the agreement regulatea the 
right to costs.'* In that case, Bramwell, B., although 
he concorred in refusing the rule, did so expressly on 
the ground that ''it did not appear that that case came 
within any of the statutes taking away the plaintiff's 
general right to costs given by the Statute of Glou- 
cester." 



The case of Rohaiaon t. Stenu was raliad upoa 
by each ol the learned counsel who appeared on the 
rule, Mr. Baown contending that it established a dear 
distinction between cases of compulsory ?efereace, 
and caaaa of referanoe by agreement or consent of 
parties ; and there is no doubt that the Court, in 
giving judgment in that case, appeoxB to have con- 
sidered that the statotes, which deprive the plaintiff 
of costs in certain events, did not ep]^y to refisrences 
by consent before triaL Mr. Quain, on the other 
hand, contended that that case was, in laality, in 
favoi^of his rale» inasmuch as it established that, in 
a referenoe under the compulsory clanasa of the 
Common Law Proeednre Act, 1854, where there was 
no verdict of a jursm nor any power to enter a verdict, 
the plaintiff having recovered less than 20Z., althoa^ 
the costs were ordered to abide the event of the award, 
was held to be deprived of tiiem by the operation oC 
the London SmaU Debto' Act, 16 & 16 Vict c. 77, 
a. 120, in which the words are ** shall recover a som 
not exceeding 202." 

In the case of Smiih v. Edffs (38 L. J. Ex. 9), 
in which a verdict had been entered subject to a 
reference, and in which some members of the Court 
of Exchequer are reported to have used expressions 
countenancing the distinction between actions referred 
before trial, and actiona in which a verdict has been 
taken subject to a reference, the caae of Robertson v. 
SUrju waa cited, and Bramwell, B., in adoptmg ^ 
reasoning of the Court of Common Pleas, so far as it 
related to the main question there decided, viz., that 
the London Small Debts Act did deprive the plaintiff 
in that case of costs, expressly dissented from the 
opinion of the Court of Common Pleas, so fares "it 
intimated a difference between submission by consent, 
and submission by compulsion," and, after reviewing 
the cases of Frean v. SargtrU and JoTies y. Janets b 
reported to have said, ** I think that the general rule 
that ought to govern all these cases applies here ; and 
that rule is, that wherever the plaintiff is entitled to 
judgment in the action, and gets his damages in the 
action, and the case is each, that, if there had been no 
reference, and the plaintiff would by virtue of tiie 
County Court Act have lost his coats in the cause, so 
does he equally lose them when there is a referenoe which 
fixes the amount, unless he has succeeded in getting the 
necessary certificate.'* 

We are of opinion that the aboyn staitoment of 
Bramwell, B., truly expresaea the rule which ought 
to be applied to the case before \is. We think 
that it is impolitic to make a distinction which 
would greatly discourage references by consent ; and 
we cannot perceive any substantial diffeience be- 
tween an order made compulaorily, and one made 
by consent The meaning of the words, boosts 
of the action to abide the event of the award/* must 
receive the same construction in each case; and 
when it is once established that the word ** recover** 
in the County Court Act, a^ in the London Small 
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Debts Act, is satisfied by a recorery in the actba 
without the yerdict of a jury (Boulding v. Tyler, 8 
B. k S. 472), the result seems natnrally to follow that 
in each ease the plaintifi^ not having recovered in the 
action SO?., is deprired of his costs by virtue of the 
provisioiu of the County Court Act and other similar 
statutes. Our impression during the argument was 
strong in favour of making this rule absolute, but we 
abstained from delivering judgment with the intention 
of consulting the Judges of the other Courts upon the 
subject We have since had the opportunity of con- 
ferring with the Judges of the Courts of Common 
Pleas and Exchequer, who concur with us that this 
mle should be made absolute. 

Jhde absolute. 



Q.B. 

2 Juke, 1865. 



HifiNULEWicz and Others v. Jay. 



Bankruptcy Act, 1861, 24 d& 25 Vict. c. 134, 
s. 192 — Deed of InspectoTfhip — Unreaixmahle 
Conditions -^ Inequality between Assenting 
and NonrAMcnting Creditors — Written He- 
quest by NonrAssenting Creditors, 

In a deed of arrangement under section 102 of the 
JBamkruptey Act, 1861, a prevision which imposes upon 
non-assenting creditors a condition amounting only to a 
tri/Kng inconvenience before they can receive a dividend, 
and does not create a substantial ineqtieUity between 
assenting and non-assenting creditors, will not make the 
deed invalid as against (he latter, 

Therrfore, where such a deed provided thai ^*if any 
dividend shall be declared before all the creditors have 
executed or asseaied to the deed, or before the dividend 
payable on aU their respective debts shall have been 
ascertained, the inspectors shall retain sufficient sums to 
pay a like rateable dividend to any creditor who shall 
not have executed or assented to the same, or the amount 
of dividend payable on whose debt shall not have been 
ascertained, and shall afterwards pay such dividend to 
such creditor upon his request in writing, or on the 
amount of dividend payable on his debt being aaeer- 
tained*\"- 

Held, that this did not impose on non-assenting cre- 
ditors such an unreasonable condition as to make the 
deed invalid as against them ; since the abject of re- 
quiring a written request was merely to enable the 
inspectors to perform their duties rightly towards both 
dosses of creditors, and not toforu ncn-assenting credi- 
tors to assent to the deed. 

Declaration by the plaintiffs as drawers of a bill of 
exchange for 200^, accepted, but not paid, by the 
defendant. 

Plea— that, after acceptance of the bill, and after 
the same became due, and after the Bankruptcy Act, 
1861, and before action, the defendant executed a 
deed of inspectorship under that Act, made between 
the defendant, thereinafter called the '' debtor," of the 



first port, W. Lee and H. Marshall, thereinafter called 
I the '* inspectors " of the second part, and the *' several 
persons, companies and partnership firms, who are 
creditors of the debtor, or who would be entitled to 
prove under an abjudication of bankruptcy founded on 
a petition filed on the day of the date hereof (hereinafter 
called the said creditors) of the third part. " 

The plea then set out the whole deed, of which the 
dauaee material to the report are as follows : — After 
reciting that the whole of the debtor's estate con- 
sisted ci a large railway contract, which the debtor 
had then in hand, the deed declared that the said 
erediton gave the debtor fall liberty to get in his 
estate under the direction of the inspectors, and tiuit 
tiie debtor oofvenanted with the said creditors to get 
in the same, under the same direction, for the benafit 
of the said creditors, and provided : 

a. That all the moneys to arise from the eatiito 
shall, after payment of all the costs of oolleoting the 
same, be applied by the inspectors first, in payment 
of the costs of the investigation of the affairs of the 
debtor, with a view to this arrangement and the prqia- 
xation, 4kc., of these presents : secondly, in pa3rment of 
the costs of carrying out the provisions of these pie- 
sents^ including the payment of any auoh salaxy as 
af or es a id ; and, thirdly, in or towards payment, sate- 
ably and without preference or priority, of the debts 
dne from the debtor to the said creditors reqieotively^ 
imtil the said creditors shall respectively have re- 
ceived the amount of their respective debti^ the 
•nrpUiB, if any, to belong to the debtor. 

6. That the insfpectors shall from time to time, 
when and as often as the moneys in hand shall in 
their opinion be sufficient, after allowing fior ourraBt 
expenses, to pay a rateable dividend to the said 
creditors, declare and pay such dividend according!]!^ 
but the amount of such dividend, and the mode and 
place of payment thereof, shaU be in the discratiQii of 
the inspectors. 

c Provided always that in case any dividend or 
dividends as aforesaid shall be declared before all the 
said creditors shall have executed or assented to these 
presents, or before the amount of dividend payable on 
all their respective debts shall have been ascertained, 
the inspectors shall retain, or direct the retention cS. 
a sufficient sum or sums, for the purpose of paying 
a like rateable dividend to any creditor or erediton 
who shall not have executed or assented to the same, 
or the amount of dividend payable on whose debt 
shall not have been ascertained, and shall afterward* 
pay such dividend to such creditor or creditors upon 
his or their request in writing, or on the amount ef 
dividend payable on his or their debt being aaoer- 
tained ; or in case no such retention shall have been 
made by the inspectors, they shaU, out of the moneys 
from time to time in hand (after allowing for current 
expenses), pay to such creditor or creditors, upon such 
request, or on the amount of dividend payable on his 
or their debt being ascertained, a rateable dividend or 
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dividencU on the amount of his or their debt or debts, 
before any farther dividend shall be paid to the general 
body of creditors, bat so as not to disturb any divi- 
dend or dividends which ofiay previously have been 
paid to the general body of creditors. 

d. That it shall be lawful for the inspectors to 
borrow or authorise the borrowing, upon snch terms 
of repayment and at such rates of interest as the in- 
spectors shall think fit, any sums from any persons or 
companies, for the purpose of carrying out the said con- 
tract or otherwise for the purposes of these presents, 
and to secure the repayment of such sums by the 
mortgage of the said contract in any way not incon- 
sistent with the terms thereof, and to underlet the 
said contract, or any part thereof, to any persons or 
companies, upon such terms (provided that they be 
not inconsistent with the provisions of the said con- 
tract) as the inspectors shall think fit. 

e. Provided always, and it is hereby agreed, that if 
any of the said creditors shall at any time hereafter, 
whilst these presents are in force, commence or pro- 
secute any action or other proceeding against the 
debtot" in respect of their respective debts or demands, 
these presents shall have the same effect as an order 
of discharge granted to the debtor under the Bank- 
ruptcy Act, 1861, and this agreement may be pleaded 
in bar of any such action, &c., with the same effect as 
an order of discharge, &c. 

/. Covenant by the said creditors with the debtor, 
that if and when the inspectors shall, by writing under 
their hands, certify that all the said estate has been 
collected and received, and the proceeds thereof dis- 
tributed among the said creditors, in manner provided 
for by these presents, then immediately upon such 
certificate being given, the debtor, his executors, &c., 
estate and effects shall be thenceforth absolutely re- 
leased from the debts and demands of all the said 
creditors, and their respective heirs, ftc., and these 
X^resents shall accordingly thenceforth operate as a 
defeasance pleadable in bar, or otherwise as a defence 
to any action, Ac., which any of the said creditors 
shall have brought oi; might bring against the debtor 
on account of any such debts, &c. 

The plea then averred the perfonnance of all the 
conditions required by the Bankruptcy Act, 1861, 
and that when the defendant executed the deed, 
the plaintiffs were creditors of the defendant within 
the meaning of that Act, and the deed, in respect 
of the claim pleaded to; and that *'the causes of 
action in the declaration mentioned were and are 
debts, upon the amount of which the said composi- 
tion and rateable dividends in respect thereof will 
become payable under the said deed, and the plaintiffs 
have, whilst the said deed was in force, and with full 
notice thereof, commenced and prosecuted this action 
in respect of the said debts contrary to the agreement 
in the deed ; ** and that everything had happened and 
been done by the defendant and the inspectors which 
was necessary to make the deed an inspectorship deed 



within the mftaning of the Bankruptcy Act, 1861, and 
valid and effectual against the plaintiffs, and all the 
said creditors. 

Replication that the plaintiffs never executed nor 
assented to the deed, and that the inspectors have not 
certified that all the said estate has been collected 
and recovered, and the proceeds thereof distributed. 
Demurrers to the plea and replication and joinders in 
demurrer. 

J, Broimi, Q.C., for the plaintiffs. 

This deed is void, being unreasonable. 1st. Bec&nse 
of clause c, which requires all non-assenting creditors 
(among whom the plaintiffs are) to make a request in 
writing, before they can obtain payment of their divi- 
dend. This gives a preference to the assenting cre- 
ditors whose debts are ascertained over non-assenting 
creditors whose debts are not ascertained ; and this 
creates an inequality between the two classes. This 
makes it void, on the grounds of decision in 

Martin v. GribbU, 34 L. J. Ex. 108, and 6 N. B. 

176; 
AmvUagt v. Baker^ 10 L. T. (n. 8.) 526 ; 
IlderUm v. Jtvoell, 33 L. J. C. P. 148, and 3 K. 
R. 516. 

This clause throws on non-assenting creditors the 
burden of making a request in writing for their divi- 
dend, and thus in fact by a trick procures their assent 
to the deed. "What^ is the condition for, if not to forte 
their assent ! 

[CocKBUKN, C.J.— If that be so, the statutory 
number of creditors may be made up by constmctiTe 
assents; but the mere inconvenience of a written 
demand is not of much importance.] 

Further, it prevents a creditor to whom a large sum 
\a admitted to be due, though the exact amount be 
disputed, receiving any part of his dividend, whereas 
it ought to provide for the payment of a dividend 
upon the admitted part, reserving a dividend for the 
disputed part only. 

2nd. Because not only creditors, but also those who 
"would be entitled to prove under an adjudication of 
bankruptcy," are made parties to the deed. This 
might include those who were not ** creditors " within 
the meaning of section 192 of the Bankruptcy Act, 
1861, such as a person entitled to prove against the 
defendant in bankruptcy for damages for breach of 
contract. 

Mare v. UnderhUl, 4 B. & S. 666 ; 
Good V. ChMsman, 2 B. & Ad. 828. 

3rd. Because the power in clause d to borroir 
money is unreasonable. 

[Per Curiam. — Similar clauses to those mentioned 
in your two last poiuts were contained in 

Strick V. De MaUos, 3 H. & C. 22, 24, 33 ; 
and the deed having been there held good, we are 
bound. That case is now in the Exchequer Chamber.] 

Lush, Q.C, {Hannen with him), for the defendant 
Clause c is not unreasonable. In 
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WellsY. Haam, 38 L. J. Q. B. 204 ; 4 K. R. 
W, 
% coreiumt to pay H absolntelj, bnt other creditors 
only on a written demand, was held not to inyaUdate 
the deed. 

[Blackburk, J. — Bat there was a corresponding 
adrantage, and on that ground we decided.] 

A written demand no more makes creditors assent 
than does a verbal demand. 

[Blackburn, J. — ^Wonld not snch a demand 
amoont to an assent under section 192 of the Bank- 
rnptey Act ?] 

No. The deed is altogether inoperative until a 
sufficient number of creditors have assented. In 

Mare v. UnderhiU, L. T. (y. s.) 289, 
the role was refused, on the understanding that the 
case was to go to the Exchequer Chamber, and that is 
no authority, for the point was not fully discussed. 

Browiiy (2.(7., replied. 

CocKBURN, C.J. —All the questions in this case, 
except one, are involved in Strkk v. De MaUoB, which 
is now pending in the Exchequer Chamber, and we 
need not, therefore, decide them. There still, how- 
erer, remains the point urged by Mr. Brown, on the 
ptoTision in the deed that the trustees shall retain a 
snm to meet the claims of non-assenting creditors, 
the amount of whose claims have not been ascertained,. 
and shall then pay the amount of their dividend to 
such non-assenting creditors on their making a request 
in writing. It was put by Mr. Brown that the effect 
of this was to create an inequality between assenting 
and non-asaenting creditors, and that the object of 
the provision was to compel non-assenting creditors to 
do ^t in writing which would, in fact, amount to 
an assent to the deed. I was rather struck by this at 
first, but, on consideration, I think that position is 
ontenable. The Courts of Law have put on section 
192 of the Bankruptcy Act, 1861, this construction — 
riz., that whereas by that section it is provided that, 
on three-fourths of the creditors assenting, in writing, 
the deed shall be as binding on non-assenting as on 
assenting creditors, the assenting creditors cannot 
impose on the non-assenting creditors terms which are 
unreasonable. « The question, then, here is. Is this 
prorision unreasonable, as creating inequality ? All 
that it requires is to send in a request in writing. If 
the object were to compel them to assent, then I agree 
with Mr. Broum^ that it would be unreasonable ; but, 
on looking at the deed and all the bearings of it, I 
think that is not the object It is apparent that the 
deed was intended to work under section 192, and to 
give jostice to all parties. So far from the provision 
being prejudicial to non-assenting creditors, I think it 
was for their benefit Instead of allowing the in- 
"pectots to pay away the whole of the estate to the 
(rediton whose debts have been ascertained, they are 
to retsia ettoqgh to pay a dividend to non-assenting 
^^^^itoE^ er enditOTB whose debts have not been ascer« 



tained ; and aU that is required before payment is, to 
send in a request in writing. I cannot help thinking 
that the object is to enable the inspectors to ascertain 
the amount of the debt At all events, looking upon it, 
not as a provision to force an assent to the deed from 
non-assenting creditors, but to enable the inspectors 
to pay the dividends rightly, we must consider what 
is the substantial effect of it, and we are not to say, 
that, if there is a slight inconvenience imposed, such 
a deed is to be rendered inoperative, when it does not 
amount to a serious inconvenience. If such trifling 
considerations were to be held to vitiate such deeds, 
they would be practically inoperative. The maxim, 
De ^ninimit non earal lex, is applicable here. I 
think, therefore, our judgment must be for the de- 
fendant. 

Cboxfton, Blaokbubn, and Shee, JJ., concurred. 

Judgnuntfor the defendant 



Q.B. 1 

6 June, 1865. ) 



"Wyaxt v. The Great Western 
Railway Company. 



Raihoay — Eigkway$ croised at LepeU — Gates — 
Damage to Traveller cromng Bails — Railtoay 
Clauses i(c<, 8 <fc 9 Vict. e. 20, s, 47. 

A railway company had a line whUh crossed a high- 
way at a level, under the provisions of their special act, 
23 VieL e. 81. The BaUtoay Clauses Act, 8i;9 Vict. e. 
20, s. 47, incorporated therewith, contains provisions as 
to gates at such crossings, and when they are to he kept 
closed, Jbc. The plaintif, wishing to cross the line at 
one of such gates, and finding no servant of the com- 
pany to open them, opened them himself, and, in cross- 
ing, was injured hy the gate falling upon him : — 

Held, hy Cookbubn, C.J. , Ckoxfton and Shee, JJ. , 
(dissentiente Blackbuhn, J.), in an action against £Ae 
company, that he had done so at his own risk, and the 
company were not liable. 

Declaration. — For that before the passing and coming 
into force of an Act of Parliament, passed and entiUed, 
" An Act for the Amalgamation of the West Midland 
Railway Company with the Great Western Railway 
Company, and for other purposes," and after the passing 
and coming into force, of the Railway Clauses Consoli- 
dation Act, 1845, a certain other Act of Parliament, 
called '* The Oxford, Worcester, and Wolverhampton 
Railway Act, 1845,*' was passed and came into force, 
and with which said Act the Railway Clauses Con- 
solidation Act was incorporated, and by which said 
Oxford, Worcester, and Wolverhampton Railway Act 
(a certain railway and works therein mentioned) was 
authorised to be constructed and maintained by Ox- 
ford, Worcester, and Wolverhampton Railway Company 
therein mentioned, and which said railway and works 
were accordingly constructed, and afterwards, by 
another Act of Parliament, passed before the said first- 
mentioned Act, the said railway and wo^ became 
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and were vested in and belonged to a company called 
''The West Midland Railway Company," and after- 
wards and after the passing and oomiog into force of | 
the said first-mentioned Act of Parliament, and before 
and at the time of the neglect of duty and negligence by 
the defendants hereinafter mentioned, the railway and 
works became and were vested in the defendants under 
the provisions of the saidfirst-mentioned Act, and were 
in the possession of the defendants, and the said rail- 
way .was then worked and used by the defendants, and 
which said railway crossed and crosses, on a level, a 
certain turnpike road, leadiug from the Cross Hands, 
on the Worcester and Ox£ord tuznpike road, to HoUbrd 
Bridge and other roads in the counties of Qioucester, 
Warwick, and Worcester, and passing through Chipping- 
Campden, in the county of Gloucester, to Elrington, in 
the same county, and under and in pursuance of the 
provisions of the said Railway Clauses Consolidation 
Act, 18i5, in that behalf^ certain gates erected at the 
times aforesaid were maintained by the defendants 
according to the provisions of the said Railway Clauses 
Consolidation Act, 1845, across the said turnpike road 
on each side of the said railway, where the same com- 
munieatioB was wi^ the Mid road, and which gates wene 
of snch dimoasions and w«re ao cowtnictad as, when 
closed, to ience in the said railway from the said turn- 
pike road, and wholly to prevent horses and carriages 
tiavelliBg upon and ah>ng tiie mA turnpike road 
across tha said railway, and which gates were also so 
ccmstructed and hung that the same, when open, 
would «hiit themsalveB across the tunpike road by 
their own weight, and which gates the defendants, 
acoordii^ to the proriaiotis of the said Acts of Parha- 
-ment hereinbefoK nMotaoiied, kapt eonstautly dosed 
across the said tnnipike r«»d, exe^ during the time 
when bones, cattle, carts, or carriagBs passing along 
the said turnpike road have to cross the said rail- 
way ; yet tiM plaiatEff says Ifliat the defendants, net 
regarding the provisions of tiie said Acts 0f Parlia- 
ment hereinbefore mentioned, nor their duty in that 
behalf did not, nor would, whilst the gates were so 
maintained by them as afaresaid, employ, have, or 
keep any prsper person or persons to open and shut 
the said gates for the passage there through for horsey 
cattle, carts, and carnages passing along the said tun- 
pike read across the said rulway on the said level, and 
to watch and superintend the said level crossing 
according to &e provisions of the before-mentioned 
Acts of Parhament, and their duty in that behalt, 
and the defendants negligently and improperly during 
the tima aforesaid left the said gates wholly without 
any proper person or persons whatever to open and 
shut the same for the passage there through of horses, 
cattle, carts, and carriages passing along the said 
turnpike road across the level of the said railway, 
and also negligently and improperly left the said level 
crossing without any person or persons whatsoever to 
watch and superintend the same, and the plaintiff 
■aid that during the time aforesaid, whilst there was 



no person or persona as aforesaid to open and shut the 
said gates or to watch aud superintend the level-cross- 
ing^ he, the plaintiff*, along tlie said turnpike-road, in 
a carriage drawn by a horse, was travelling upon a 
journey from Chipping-Campden aforesaid to Ebrington 
aforesaid, and the plaintiff necessarily had to cross, and 
was desirous of crossing the said railway at the said 
level-crossing with the said horse and caltriage through 
the said gates, and by reason of the defendants' said 
neglect of duty and negligence hereinbefore-men- 
tioned, the plain tiff was unable so to cross the said 
raUway and to proceed upon his said journey without 
himaelf neeesaazily opening the aaid gates in order to 
enable the said horse and carriage to pass through the 
same, and to cross the said railway at the aaid cross- 
ing, and the phuntHT further said that before he him- 
self opened the said gates as hereinbefore-mentioned, 
he waited for a long and reasonable time in that 
behalf, for some such proper person or persons for and 
on behalf of the defendants to come to and open the 
saidgatM in order to allow the plaintiff and the said 
hone and eaniiige to pass through iha aaid gateaeros 
the aaid nnlwa|r» <Ad the plaintiff nsad all reasonahle 
means m that behalf to call the attoitioa and to make 
known to any person cr persona having the care and 
managemfiDi of the said railway there, the care and 
sapeiintendanee of the said gates and the level-cnNfi- 
ing the pkintUT'a dasirs, and that ha required to 
pasa through the said #sates with the aaid hoiae tad 
eartiage, and to hacve the said gatea opened, but that 
nopanon whatever appeared, or came to open the said 
gates, and than waa no peraon or persona to epea 
the aaid gaites for the pUintiff in that behalf; and 
by leann whenoC the phuntiff in «rder to proccd 
upon hia said jonraey, waa necassazily forced and 
obliged to and did open the said gates and paai 
tiirouj^ the jurne ovtr the s4id railway by the uid 
leval-crQasiag, and it beiag then ni^t-time and dad:, 
and the plaintiff having passed thxoag^ ona of the 
said gates with the said hotse and csrriage an to the 
said ocoasing, and having set open the other of the 
saidgate^ was getting into the said carriage in order 
to drive tfarangh the said last-mentioned gate, when, 
withont any default on the plaintiff 'a part, whilst iht 
plaintiff was paaaiug through the said gates with the 
said horse and carriage, the said last-mentioned gaU, 
by its oam we^ht, fell back and shut itself across the 
said tompyLe-coad, and, in the gate so doin^ stmok 
the horse on the nose with great violence and diore 
it baok, and thereby caused the said horse to swerve 
suddenly round and become unmanageable^ whoeby 
the pUiintiff waa thrown out of the aaid carriage iq»B 
the aaid railway, and was thereby greatly huri^ jaiaei, 
I and injured, and became and was sick and illt '"^ 
' so continued for a long time, and is likely to ooatinne 
j for a further long time, and was and ii greatly and 
I permanently iiy ured in his health and caaatitatioD, 
I by meana of which the ttaid several pnnxMS the 
plaintiff has not only su 



17 Jcjni, 18^:^.] 



THE NEW REPORTS. 



261 



and necessarily incnrred expense for meiHcal aid 
and attendance in endeavouring to get cured of his 
hurts and injuries, aicknesa and illness so occasioned 
as aforesaid ; bat also by means of the premises the 
plaintiff was prevented for * long time ^m attending 
to his trade and business of a butcher and cattle* 
dealer, and thereby lost great gains and profit which 
would otherwise have accrued to him therefrom, and 
also by means of the premises, the plaintiff was other- 
wise injured and prejudiced. And the plaintiff claims 
lOOOL 

Demuxnr and joinder in dermurrer. 

Plaintiff's points : — 

1st. That the declaration shows such breach of duty 
and negligence on the part of the defendants, as to 
pve the plaintiff a good cause of action, if damages 
resalted to the plaintiff in consequence. 

2nd. That the declaration ^oes show that damages 
Rsolted to the plaintiff in consequence of the defend- 
ants' said breach of duty and negligence, inasmuch as 
it shows damages to the plaintiff, whidi may fairly 
aod reasonably be considered as having legally and 
natonlly arisen to him, aecording to the usual course 
of tMngB, from the dsfendants' said breach of duty and 
ne^igenoe. 

3rd. Thrt the plaintiff, after hsving waited at the 
gates a aessenable time lor some one from the defend- 
aata to open the gates to enable the plaintiff to pass 
throng and aiter using all reasonable means to call 
the attentkiB of and make known his desire to pass 
through the gates, and no person appearing to open 
the gate^ was entitled to open the gates himself to 
pass through ; and as damage resulted to the plaintiff 
in consequence, without default on his part, such 
damage must be damage for which the defendants are 
liable. 

4th. To maintain that the defendants are not liable 
for such damage, is to maintain that plaintiff was not, 
under the circumstances, entitled to open, the gates 
himself; and that he was not entitled to pass through ; 
wheieas) it is clear that the plaintiff was only bound 
to wait a reasonable time before he opened the gates— 
for otherwise he could not pass through at alL 

Defendants' x>ointB : — 

Ist That the declaration discloses no Hability on 
the part of the defendants, for the consequences of the 
plaintiff's act. 

2ad. That it does not show that the injury was the 
natural or necessary consequences of the breach of 
daty complained of. 

8 & 9 Yict e. 20, s. 47, enacts : « If the railway cross 
any turnpike road, or public carriage road, on a level, 
the oompaay shall erect, and at all times maintain, 
good and sufficient gates across such road, on each side 
of tho railway, where the same shall communicate 
therewith^ and sholl employ proper persons to open 
and shut snth gates ; and such gates shall be kept 
ooQstanfly closed across such road en both aides of the 
nilway, sMs^ during the time when horses^ cattle, 



carts, or carriages, passing along the same, shall hare 
to cross such railway ; and such gates shall be of such 
dimensions, and so constructed, as when closed to 
fence in the railway, and prevent cattle or horses pass- 
ing along the road from entering upon the railway ; 
and the person intrusted with the care of such gates 
shall cause the same to be closed as soon as such 
horses, cattle, or carriages shall have passed throi^ 
the same, under a penalty of forty shillings for every 
default therein : Provided always, that it shall be 
lawfU for the Board of Trade, in any case in w^ch 
they are satisfied that it will be more conducive to the 
public safety, that l^e gates on any level crossing ov«r 
any such road' should be kept closed across the rail- 
way, to order that such gates shall be kepii so closed, 
instead of across the road ; and in such case, sndi 
gates shall be kept constantly closed across the rail- 
way, except when engines or carriages passug along 
the railway shall have occasion to cross such roads, in 
the same manner, and under the like penalty, as above 
directed, with respect to the gataa being kept oLosid 
across the road." 

7. S. Clarke {Digby with him), in support of de- 
murrer. 

Ist. The plaintiff shows no right to open the gates 
himself. This is a matter dangerous to the public, and 
he would have his remedy for delay, if any occurred. 

2nd. If he does open them himself, and is injured, 
he alone is to blame — for he did it at his own risk. 
If the plaintiff were entitled to open them, a young 
child with cattle might do so. Declaration does not 
allege a right to cross at the time, and it might be 
dangerous, 

Clayardsy. Ddhiek, 12 Q. B. 439, 
is distinguishable ; 

Thompson v. North-Sastem BatUway Company, 
80 L. J. Q. B. 67 ; 2 B. & S. 106. 
And this is not a risk which defendants could con- 
template, 

EUis V. London and l^nUh-Weatem Uodlway Com- 
pany, 2 H. ft N. 429 ; 
Dimes v. PtMey, 19 L. J. Q. B. 449 ; 
Wilkinoon v. Fairrie, 32 L. J. Ex. 78. 

8ir George Honymain, in support of declaration. 

This is a cenditional right to obstruct the highway : 
the condition being, that tiie railway company are to 
keep proper persons to open the gates, 
Regina v. SeoU, 3 Q. B. 543. 

Clarke^ in reply. 

CocKBiTBN, C.J. — I am of opinion our jnd gmefat 
should be for tibe defendaats, for the following reasons. 
I think the provisions of the Act of Parliament, the 
Railway Clauses Consolidation Act, have the effect of 
a prohibition to the public to open and pass over the 
railway, under the cirenmstanoes set forth in the case. 
The Act autherisesthe company to make their sailwaf 
in such a way that people can. pass over it, but at tha 
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same time, by this enactment, the Legislatore enjoined 
the railway to obetruct the public highway. This is not 
like a wrongful obstruction of a highway, but is one 
created by the Legislature. Kow, as it is expedient 
for purposes of traffic that the railway should cross i 
the highway, the highway is obstructed, but in such 
way that no one shall be allowed to pass except with I 
safety to himself. The gates are to be kept closed 
when circumstances require, and opened when they can 
be so with safety, and persons are employed for that 
purpose. This amounts to a virtual prohibition of the 
public from passing across the railway when safety 
requires that they should not cross. The Act of Par- 
liament enacts that the gates are to be kept closed, 
and so closed that no one can open them. The case 
of an obstruction to a highway is not similar to the 
case of an obstruction of a highway enjoined by Act of 
Parliament The plaintiff would have his remedy if 
the statutory duty was not fulfilled, and no person were 
there to open the gates, and he were exposed to delay 
in consequence ; but it is difficult to say that, if 
when those gates are to be kept closed, he were to 
take on himself to open them, the railway are still 
responsible for damage which occurs in passing over 
the railway. Such a state of things leads to serious 
consequences, and where the Legislature haye thought 
it necessary for purposes of public safety to create 
such an obstruction, if an individual takes on him- 
self to remove it, I think he would do so at his own 
risk. It was evidently the intention of the Legisla- 
ture to prevent such risk occurring, and I think that 
this damage is a remote consequence of the breach, 
and one for which the plaintiff cannot recover. 

Cromftok, J.— >I am of the same opinion. There 
is a duty thrown on the railway to keep persons to 
open these gates. There was no one present, and the 
plaintiff took on himself to open them himself. [Beads 
declaration.] We must take it that there is here no 
contributory negligence ; and I think that the accident 
is not the direct consequence of the breach of duty of 
the defendants, so as to make them liable. An action 
might lie against the company, but the plaintiff has 
no right to take on himself to perform this duty which 
the Legislature has cast on the company. The section 
contemplated damage, but this damage flows from the 
plaintiff's own act, and is the consequence of the 
plaintiff having taken on himself to remove the gates 
himself. The gate is a swinging gate, and the man 
hurts himself in opening the gate. In the case of the 
l(^ on the highway, where the jury say there is no 
negligence, it is the direct consequence of the act. 
The object contemplated by the Act is the train 
coming. The damage which a man may. sustain by 
climbing over the gates, or the damage as it is in this 
ease, is too remote ; it is a nice question whether 
there was negligence or not, but we must take it that 
he hurt himself in opening the gates unassiBted, which 
he ou^ht not to have done. 



Blackburn, J. — I have come to a different opinion. 
Tliere is here a turnpike road, a public highway along 
which the plaintiff had a right to pass, and was travel- 
ling by night, which crossed the railway at a level 
along which the public had a right of passing, except 
so far as section 47 of the Railway Clauses Consolida- 
tion Act operates to prevent them. [His Lordship then 
read the section.] It is in this section said iu plain 
terms, that the railway shall keep persons to open and 
shut the gates, and the gates are to be kept closed 
except when passengers are passing. If I could agree 
¥rith my Lord Chief Justice as to the waiting, I would 
admit that the plaintiff had done an illegal act Bat 
looking at the section, I think that there being a 
public turnpike-road which the public have a rigbt to 
pass along, if the railway do not put persons to open 
the gates, he may open and go along the highway, 
and must take great care in so doing, and reasonable 
care in protecting himself. There is nothing illegal in 
his opening the gates, and he suffers damages which 
are tht consequence of the railway not performing 
their doty as enjoined by the statute. The case of 
Clayards v. Jkihick is similar to it, where the words of 
Patteson, J., are worthy of attention. Here then 
was nothing left to the jury. The question ought to 
be, first, Did the plaintiff in going through act with 
ordinary caution in going along, aswiming he had a 
right to go along the road! Secondly, Was the 
damage the direct consequence of the neglect of s 
statutable duty! The declaration is good in my 
opinion. 

Shee, J. — I agree with my Lord Chief Justice. 

The object of the Legislature was to protect the . 

Queen's subjects from danger which would ensue from 

the consequences of having roads crossing the nulway 

on a level With that in view, the Legislature were 

not only protecting careful people, but negligent 

people ; and not only from their own negfligence, bat 

the negligence of the company's servants. The section 

enacts that the gates are to be kept constantly cloee 

except at such times as cattle and people may pus 

with safety. They are to keep proper persons to open 

the gates at such times as they can be opened with 

safety ; and it is a duty to keep them closed which is 

imposed on the railway. I think our judgment ahoold 

be for the defendants. 

JudgrMnUfoT tKe defiiuMs, 



C. p. I Walkee V. Bboodbk. 
5 May, 1865. ( 

Libel — Juaificaium-^Fair and BonE fide 
CommaU. 

It ia auffict'ent if a pUa of jtuHfieaHon mtds mry* 
thing which conttUtUes the mbatanOeU imputoHoi^ ^n 
the plaintiff contained in the UM. 

A plea that a letter which itself fontaim a dietind 
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and substantwe hhel, is a fair and bonft fide eommtnJL 
<m the matters contained in another letter, is bad. 

Declaration— For that the defendant faledy and 
maliciooaly printed and published of the plaintiff, and 
of him as the vicar of Bradney (which he then was) in 
A public newspaper, called "The Lincoln Gazette/' 
the words following, that is to say : — 

" Bradney. 
" To THK Editob, — On Sunday morning last, ac- 
companied by a few friends who were Tisiting with us^ 
I attended our parish church. When I entered there 
were only some eight or ten persons present, and, 
after having got comfortably seated, I saw our worthy 
dlrinfr (meaning the plaintiff) escorting the school- 
mistress of Southrey up the aisle. After "passing 
some twenty empty pews his reverence (meaning the 
plaintiff) halted at one he had appropriated to my use 
in consequence of some dispute which had occurred 
twelve months ago. I immediately rose, requested 
him to show the lady into another pew, explaining to 
him that there were plenty of empty pews, and that, 
had we another introduced into our pew, we should 
be inconveniently full. * Shure, ' says he (meaning the 
plaintiff), 'get in now, ye'll get in here,' at the 
same time giving me a slight push. I remonstrated 
with him (meaning the plaintiff) telHng him not 
to assault me in church. ' Sure,* says he (meaning 
the plaintiff ), '111 assault ye immediately.* I, not 
wishing for any disturbance with the gentleman 
{meaning the plaintiff), retired ; but, before I had 
got three yards from the pew, he (meaning the plain- 
tiff) had laid his hands upon one young lady, and 
pushed her completely out of one particular comer, 
although thero was ample room where I had been 
fitting, after I left the pew. So thoroughly dis- 
gosted was I with his (meaning the plaintiff's) un- 
gentlemanly and ridiculous conduct, that I left 
the church, as also my Mends. Surely there is 
some law to prevent such conduct to a church- 
warden, or I shall use my best endeavours to obtain 
a sufficient sum of money to present him with 
something if he will resign, or, at any rate, make a 
tour, and endeavour to find another specimen of hu- 
nianity like unto himself, as it is a pity two places 
should be troubled with such a man. Let him 
(meaning the plaintiff) remain until we send for 
him again. 

"J. B. Maltby.*' 

"To THE Editob.— Our vicar (meaning the plain- 
tiff) has committed a slight mistake in turning the 
churchwarden out of his own pew last Sunday morn- 
ing. I may be wrong, but 1 think he (meaning the 
plaintiff) did. I can hardly reconcile his practice with 
l"s profession. He (meaning the plaintiff) professes 
to be a follower of the great Apostle's example, and a 
saccessGfT of His apostles in a direct line ; but I think 
there must have been a link broken in the chain which 
cooneeti onr divine (meaning the plaintiff) with our 



Apostle. He (meaning the plaintiff) professes to be 
' moved by the Holy Ghost to preach the Gospel, and 
there can be no doubt that he (meaning the plaintiff) 
was moved by the Spirit when he came to the church- 
warden and turned him out of his place in a towering 
j passion. Strange preparation for that solemn service ! 
Is not the inconsistent conduct of the professed fol- 
lowen of Christ enough to make infidels of us all ? 
The Church in all ages has suffered most from her 
professed friends. What is the use of a bishop if he 
cannot stop the vagaries of a divine ? 

" Chttechman." 
Pleas— 1st. Not guilty. 

2nd. Down to and indnsive of the words and letter 
*' John R Maltby," the defendant says, that before 
he did what is therein complained of, viz., on Sunday 
morning, in the said libel mentioned, to wit, Sunday, 
the 19th of June, 1864, one John R. Maltby accom- 
panied by a few friends, who were visiting him, 
attended his parish church, being the church of the 
parish of Bradney, whereof the plaintiff then was and 
yet is vicar, and whereof the said Maltby then was 
churchwarden as the plaintiff well knew ; and that 
when the said Maltby entered, there were only some 
eight or ten persons present, and after having got 
comfortably seated, the said Maltby saw the plaintiff 
escorting the schoolmirtreas of Southrey up the 
aisle, and that after passing some twenty empty 
pews, the plaintiff halted at the one he had appro- 
priated to the said Maltby, in consequence of a 
dispute which had occurred some twelvemonth before 
the said time, &€. ; and that the said Maltby imme. 
diately arose, and requested the plaintiff to show the 
lady into another pew, explaining to the plaintiff 
that there were plenty of empty pews, and ftirther 
explaining to the plaintiff, that had the said Maltby 
and his said friends another person introduced into 
the pew, they would be inconveniently full, and that 
thereupon the plaintiff addressed to the said lady the 
words following, that is to say, "Sure, get in now ; 
ye'll get in here," and at the said time gave the said 
Maltby a sHght push, and that the said Maltby remon- 
strated with the plaintiff, telling him not to assault 
him the said Maltby in the church, and that thereupon 
the plaintiff addressed to the said Maltby the words 
following, that is to say, '*Sure I'll assault ye imme- 
diately," and th^t the said Maltby, not wishing for 
any disturbance with the plaintiff, retired, and that 
before the said Maltby had got three yards from the 
pew the plaintiff laid his hands upon a young lady and 
pushed her completely out of one particular corner in 
the said pew in which the said Maltby had been seated 
as aforesaid, although there was ample room where the 
said Maltby had been sitting, after the said Maltby 
left the pew, and that the said Maltby was so 
thoroughly disgusted with the plaintiff *s aforesaid 
conduct, which he alleges to have been ungentlemanly 
and ridiculous conduct, that the said Maltby left the 
church, as also did the said Maltby*8 said friends, and 
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that the said Maltby was, and his .said friends were, 
desirons of havii^g the plaintEff cease to be Vicar of 
Bradney. 

Srd. And as to so much of the declaration as is not 
}ileaded to in the next preoeding plea, the defendant 
Bays ^tot the words which are mentioned in so much 
of the declaration as is herein pleaded to, were and 
are printed and published in the said new^)aper, in 
the declaration mentioned in a dktinct paragraph, 
from the words to which the next preceding plea is 
pleaded ; and the defendant says that the said words 
were and are a fieur and bond fide comment upon the 
several matters and premises contained and referred 
to in the words herein pleaded to, and upon the oon. 
dnct of the plaintiff as and being such vicar as in the 
declaration mentioned ; and were printed and pub- 
liahed by the defendant as and for such comment, and 
without any maHcions intent or motive whatsoever. 

Demurrer to the 2nd and Srd pleas.— The ground of 
the demurrer to the 2nd plea was, that it did not 
justify pait of the libel to which it was pleaded as a 
jnstifioation. 

The ground of the demnzTer to the ftrd plsa was, 
that the alleged fur and hon&fidt comment on the 
letter pleaded to in the 2nd plea, contained libellous 
allegstiona of facts not contained in the ietter so 
alleged to have been commeufced on« 

Simon, ScrjL, in support of the demurrers, cited, 
Mawniney v. WaUoUy 2 B. & Ad. 673 •; 
Cflarke v. Taylor, 2 B. 'S. C. 554 ; 
Cooper V. Latoaon, 8 Ad. & E. 746 ; 
Borl of LucanY. 8mUh,in, klS, i^ ', 26L.J. 
Ex. 94. 

BirrG. Mowgmmn, {FiOd, Q.C., witii him), in sop. 
port iif the pfaM. 

Ebu; CJ,^Tb6 phuutiff in tho dadaniftbn aetaont 
the lihel, whieh consuto of two lettefs, the one signed 
John K. Maltby, the other sigmd ''Ohurcfameo." 
Both these letfeeis were in one paper, edited by the de- 
fendant With Mgard to the first letter, J. Maltby in 
it charges the plaintiff with an assault on him as 
ohurchwaiden, and with taming his family out of 
their pew, wfaioh the miitar calls nngentkmanly and 
zidiculous condact. 

The second pka asnrts in terms the truth of &e 
facts stated in this kitor, as fiir as the word '':fiaends," 
but it omits to jostify the concluding pamgraph, in 
which it is aUegsd, '' Surely there is a law to poamat 
mush oondmt to a chnrDhwsarden, or I shall oae n^ 
best endesvonr to obtain a sufficient sum of money to 
proaent him with sometlung if he will resign, or at 
any rate make a tour and endeavour to find another 
specimen of humanity like unto himself ; as it is a 
pUgr that two places should be troubled with such a 
man. Let him nmain until we send for him again.'* 
So tiiat, though tiiis plea justifiaa the first part of the 
letter, at H^Aofiiiilg §aoml that part of the latter 



wherein tha statement is .made relating to the pUin- 
tiff's making a tanr, and finding another apecimen of 
humanity like unto himself. 

Kow the plaintiff says that this part of the letter 
I ought to hare been justified, but I do not see what 
I allegation could have been justified, nor do I see how 
any allegation in that part of the letter could hare 
been justified, or how it is a component part of the 
libeL It does not contain any allegation of fact sub- 
stantiallf- libeUoos. 1 think* therefore, that the second 
plea is good, although it does not juatify the con- 
cluding paragraph of the letter. 

The declaration sets out two letters as libelloas. The 
third plea says that the letter signed *' Churchmaa'' 
is a '* fair and bomd fide oonmient upon the screial 
matters and premiaes contained and refened to in the 
words herein pleaded to." This is an obscnreplea. 
The word "herein*' should have been "hereinbefon," 
This plea, in my opinion, is bad. As a general rale, 
it is untenaUe for a paper to publish libellous chaises 
I inm onsm an, and another letter from another like- 
wise containing libellons charges, and then to say 
that the latter is a fieur and bomS fid» oomment on the 
former. It seems to me that the second letter is a 
distinct and substantive libeL It contains an allega- 
tion whaoh might mean that the plaiatiff, at the time 
of the assail^ was the worse for liquor. I am well 
aaraie that tiw words might mean merely the " Spirit 
of wrath," and not of alcohol; but many might 
not uaderstand what spirit was meant. Looking 
at the oeoteKt, I will piusume that the apirit of wrath 
W8S meant ; but then we have the alkgatioo, that the 
plaintiff, whan ho tamed the de&adsmt out of his pev, 
was in a toweiang paanon,. and that, though the de- 
fendant profiMsed to be a follovrar of the Great £x- 
nnple, and a sucoessor of His apostles, a link mast 
have been facokea. It ii, in itself^ a substantire libel 
to say that a dlexgynian was ina towering passion jnst 
before so solemn a service ; and it cannot be a fair 
and honM fiit comment to impute faets thsmselres 
libellous. 

Byles, J.— I agree with my Lord, that the second 
plea is good ; but whether if the facts mesntioned in it 
had been repeated and justified, in the third plea, vith 
an allegation of fair and honA fide comment, then the 
third plea would have been good, I abstain from say- 
ing — nor is it necessary to do so. 

Eeatiko, J., concurred. 

M«icrA0iTs BiOTH, J.— The second plea is good, as 
to the &ots iJiarein justified ; and as te the facts sot 
justified, it was a question for the jury, whether or not 
the allegation of them was UbeUous. The third pH 
in my opinion, is bad. It is to the effect, that the 
matter pidiliahed is a fair and hmd fide comment on 
^e acts of the plaintifi^ and is pleaded to the secoml 
letter. Now this hitter seems to me wholly indepen- 
dent of the first letter, for it oontnas subitBstive 
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allegations of facts which are left unjasttfied. No 
attempt is made to assert the truth of these allega- 
tions. This plea would be proTed, even if no evidence 
was offered as to the tnith of these allegations. It 
seems to me, therefore, that the second plea is good ; 
but that the third plea is bad. 

Jvdgment for the defendant on the first de- 
murrer. Judgment for the plaintiff on 
the second demurrer. 



.) 



Scott v.. Biekbt. 



SO Uay, 1865. $ 

CompoaHanrDead — InequalUy between Preditors, 

Action on a hill of exchange. Equitable plea setting 
forth a composition-deed under 24 df 25 VicL c. 134, 
s. 192, belteeen the debtor of the first part, tws sureties 
of the second part, wnd the two sureties of and other exe- 
cuting creditors of the third part, which after reciting 
(inter alia) that there had been delivered to the creditors 
of the third part named in the schedule, promissory 
notes, inpayment of a composition of three shillings in 
the pound, contained a covenant hy the debtor and his 
sureties with the parties of the third part, to pay the 
promissory notes as they should become due, and to 
deliver and pay toaU the other creditors like promissory 
notes, and was executed byihe debtor and the sureties 
only. The plea averred a tender of the composition upon 
the plaintiff* s debt, and payment thereqfinto Court: — 
Held, o» a motion for judgment non obstante vere- 
dicto, that the deed was good, and the pleaananswer to 
the action. 

Actioa OK a bill of eaehoigs hf iadonee against 
drawer, for defiuilt of payment ; and fer money lent, 
interest, and money due on an account stated. 

Equitable plea, that after the accruing of the plain- 
tiff*B claim, the defendant wsa indebted to the plaintiff 
and divBTB other persons ; and thereupon, while he 
was so indebted, a deed of the 28th of June, 1884, was 
made as follows : — 

''This indenture is made the 28 A of June, 1884, 
between John Berry of Gomersal, in the county of 
Yoric, maltster, of the first part, James Knowles of 
Gomersal aforesaid, merchant, and Benjamin Beny 
of Leeds in the county of York, draper, of the second 
part, and the several other persons whose names are 
hereunto subscribed, and seals affixed of the third part. 
Whereas the said John Berry being unable to pay his 
creditors the full amount of their debts, hath proposed to 
pay to the whole of his creditors a composition of 3f. in 
the pound upon their several debts. And whereas tly^ 
said parties hereto of the second and third parts, who are 
creditors of the said John Berry, in the several sums of 
money set opposite to their respective names hereunto 
subscribed have agreed to accept the said composition 
on having the same secured by the joint and several 



promissory notes of the said John Berry and of the 
said James Knowles and Benjamin Berry as his sure- 
ties, bearing even date herewith, and payable by two 
equal instalments on the 20th of August next, and 
the 20th of September following, and by the grant 
and assignment hereinafter contained. And whereas 
the said John Berry and James Knowles and Benja- 
min Berry have accordingly made and delivered to 
each of the said parties hereto of the third part their 
joint and several promissory notes for payment of the 
said composition at the several times and in manner 
aforesaid. And whereas a majority in number repre- 
senting three-fourths in value of the creditors of the 
said John Berry, whose debts respectively amount to 
10/. and upwards, have before or after the execution 
hereof by him in writing assented to and approved, 
and do hereby assent to and approve of this deed, 
which is made and intended to be executed, registered, 
and carried into effect, in pursuance of, and in manner 
provided by the Bankruptcy Act, 1881. Now this 
indenture witnesseth, that in pursuance of the said 
agreement, and for the considerations herein-men- 
tioned, they, the said John Berry, James Knowles, 
and Benjamin Berry, do hereby for themselves, their 
heirs, executors, and administrators, and each of them 
for himself his heirs, executors, and administrators 
doth hereby covenant, promise, and agree with, and 
to the said parties hereto of the third part, and with, 
and to each aiM every of them, that they, the said 
John Berry, James Knowles, ai)d Bei\jamin Berry, or 
one of them, shall and will well and truly pay several 
promissory notes as and when they shall respectively 
come due, and shall and will also make and deliver to 
all the other creditors of the said John Berry, like 
joint and several promissory notes, payable at the 
several times and in manner aforesaid, for the like 
composition of Zs. in the x>ound upon their respective 
debts, or shall and wiH pay such composition to each 
of the last-mentioned creditors, at the several times 
^nd in manner aforesaid. And tiie said several par- 
ties hereto of the third part, and the said James 
Knowles and Benjamin Berry (so far only as relates 
to their respective debts) for themselves severally and 
respectively, and for their several and respective heirs, 
executors, and administrators do, and each of them 
doth hereby covenant with tha said John Berry, 
his executors, and administrators, that' they and 
each of them have accepted, and will accept the 
said promissory notes by way of composition and 
payment of 3^. in the pound upon the amount 
of their several and respective debts, in full dis- 
charge of the said John Berry, his executors, and 
administrators, and his and their estate and effects 
from the same, and that upon payment of the said 
promissory notes they, and each and every of them 
will, at the costs and charges of the said John Berry, 
his executors, or administrators, execute and give to 
him or them a general release and discharge from 
their said several and respective debts." 
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Then followed a conyeyance of the debtor's real estate 
to J. Knowles and B. Berry, upon trust to sell the same 
and to hold the porchased moneys for the same pur- 
poses as the moneys arising from the sale of the debtor's 
personal estate. Then followed an assignment to the 
said J. Knowles and 6. Berry of the debtor's stock in 
trade, book debts, secnrities for money, personal estate 
and effects (save and except the wearing apparel of him 
the said J. Berry, his wife, and family), upon tmst to 
sell the same and after payment of the expenses of the 
carrying out the deed, &c., to pay the said composition 
of 3f., and pay over the surplus to the said Berry. 
Appointment of J. Knowles and B. Berry to be the 
attorneys of the said J. Berry for the purposes of the 
deed. Coyenant for good title. The plea then pro- 
ceeded as follows : — The deed was executed by John 
Berry, James Knowles, and Benjamin Berry. And a 
majority in number representing three-fourths in yalue 
of the creditors of the defendant whose debts respec- 
tiyely amounted to 10/. and upwards, haye in writing 
approyed or assented to the said deed, and the said 
trustees appointed by the said deed duly executed the 
same ; and the said deed was duly registered, and 
the defendant has done and performed all things, 
and aU things haye happened and exist as required 
by the said statute, to make the said deed yalid 
and binding on the plaintiff in respect of the said 
debt, and the defendant has always been ready and 
willing, and still is ready and willing to pay to the 
plaintiff the said composition of Zs. in the pound 
upon his said debt, as by the said deed in that behalf 
provided, and tendered, and offered to pay the same to 
the plaintiff at the times and in the manner in the 
said deed proyided, and the plaintiff refused to accept 
the same, and the defendant now brings into Court 
the sum of 152., being the amount of the said com- 
position upon the said debt of the plaintiff, ready to 
be paid to the plaintiflE^ and all conditions haying been 
performed and all things haying happened necessary 
in that behalf, the plaintiff became and was and is 
bound by the said deed as if he had been a party 
thereto and had executed the same. 

Replication trayersing the tender. 

The action was tried, and a yerdict found for the 
defendant. 

A rule ndai haying been obtained, in due course, to 
enter judgment for the plaintiff, nan obstante veredicto, 

Hayes, SerjL {Kemplay with him) now showed 
cause. 

It was not necessary that the non-assenting creditors 
should be made parties to this deed. No creditor is 
shown to haye executed the deed, except the trustees 
of the second part. All the creditors, therefore, are 
on an equal footing, 

Clapham y. Atkinson, 4 K. R. 879 ; 4 B. & S. 

780 ; 88 L. J. Q. B. 81 ; 84 L. J. Q. B. 40 ; 
Benham y. BroadhurO, 5 N. fi, 250 ; 84 L. J. 
Ex.61. 



T, Jones, in support of the rule. 
All the creditors must be parties to the deed, 
Ek parU Codebum, 4 K. R. 1 ; 82 L. J. Bkcj. 

17; 
Martiin y. QribffU, 6 K. R. 176 ; 34 L. J. £x. 
198. 
The debtor ought to haye stated in the deed the 
amounts he owed the non-aasenting creditors. The 
deed does not contain any release. 

Pollock, C.B. — A rule has been obtained in this 
case to enter judgment for the plaintiff, non obiftiiUe 
veredicto. The plaintiff sued the defendant on a bill 
of exchange, and on the indebitatus counts. The de- 
fendant, in his plea, set up a deed of compositioii, 
under the Bankruptcy Act of 1861, as a defence to the 
action : the deed professed to be the answer to the 
action. The jury found a yerdict for the defendant 
The plaintiff now comes and says, " I claim a right to 
haye the judgment of the Court entered for me non 
obstante veredicto, on the ground that the deed is no 
answer to the action." We cannot giye the plaintiS' 
judgment in this case, for we aro all of opinion that, 
substantially, the plea is an answer to the action. The 
plaintiff relies on the caabotExparte Coekbum, and a 
late case in this Court In order to make a deed inyalid, 
there must be some real difference between the dif- 
ferent classes of creditors : it does not appear, though 
thero is some difference, that there is any difference to 
preyent the deed operating fairly in this case. It 
seems to me, that the creditors in the present case are 
on substantially the same footing. It is said, that the 
creditors who do not execute the deed, have no 
coyenant to enforce payment of the composition. 
That is not the fact : though they haye no power to 
sue in their own names, there is a coyenant entered 
into with the other creditors who haye executed the 
deed for their benefit, and they are enabled to obtain 
the benefit of it. 

Maktim, B. — I haye neyer read a satisfactory judg- 
ment or giyen one on coinposition deeds. It arises 
from the difficulty of the subject This is a good 
plea on an application for judgment non obstante vere- 
dicto. We can make any intendment that upholds the 
yerdict on an application of this sort It is consistent 
with the plea, that the debtor and sureties executed 
the deed, and that three-fourths in yalue accepted the 
arrangement, and took the promissory note and ac- 
quiesced in the deed without executing it ; if that is 
so, all the crediton stand on the same footing. What 
could the transaction be, then t It would be an 
arrangement by which one man proposed to giye pro- 
missory notes to all his creditore in satisfaction of 
their debts ; to which arrangement three-fourths in 
yalue and a majority haye assented, on haying the 
composition secured by the first and second promissory 
notes of the debtor and two sureties. And tiie sureties 
accordingly deliyered the promissory notes to creditors 
who represent a migority in number and three-fourths 
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in Talae. The operative part of thin deed states that 
in parsoance of that agreement the sureties covenant 
with the parties of the third part (and the parties of the 
third part mean, as the Lord Ohanoellor stated in Ex 
parte Coekburti, those parties only who execute the 
deed) to pay the promissory notes when they become 
dne^ and to deliver and pay to the other creditors like 
promissory notes. Now if no person of the third part 
executes the deed, excepting the sureties, that would 
put all the creditors on an equality. But it is said 
that if they execute the deed {Benham v. Broadhurst) 
they have a right to sue in their own names, and that 
the non-assenting creditors cannot do so, but must 
sue in the namo of the executing creditors, and that 
therefore, they are placed on an inequality, because a 
person who can sue in his own name is better off than 
a person who sues in the name of another. Yet it is 
really the same thing. However, if you construe the 
plea strictly, there is no averment that any person has 
executed the deed, except the debtor and his sureties. 
This rule must, therefore, be discharged. 

Beam WELL, B. — I agree witk my Brother Martin 
that, although a deed ought to be equal to all creditors, 
7et it ought to be subject to this qualification, if you 
do your best for the non-assenting creditors, that is 
sufficient Ton cannot in point in law make them 
parties against their will, and if they will not be parties, 
it is no reason why assenting creditors should be 
excluded from lieing so. It ought to be no objection 
to the deed if it is otherwise honest. I am glad, how- 
ever, that a means has been discovered to sustain the 
plea. 

Chan-nell^ B. —The question here raised is, Whether 
the plea is a good answer to the action ? It becomes then 
necessary to decide if the deed is good. The deed is 
made between the debtor of the first part ; the trustees 
and sureties of the second part ; and the sureties and 
the several persons whose names are thereunto sub- 
scribed and seals affixed, of the third part. Tl;e 
parties of the fiirst and second part have only executed 
the deed. There is no inequality, therefore, between 
the assenting and non-assenting creditors. The case 
of Ex parte Cockbum differs from this case, for there 
was a covenant in that case by the debtor with the 
assenting and the non-assenting creditors, and the 
question was, if the non-assenting creditors could sue 
on such a deed. This deed is free from that. If the 
deed is read in the way suggested, none of the parties 
of the third part have executed it, and it does not 
interfere with the decision in Benham v. Broadhurst, 
and is a good deed according to the decision in Clapham 
▼■ Atkinson, The plea is good according to Qarrod 
V- Simpson, It would not have been an answer to the 
action if it had been pleaded by way of release, but 
leing pleaded by way of accord and satisfaction, it is 
an answer to the action.. 

BtUe discharged' 



Bail Court. ) 

5. J 



RsoiKA V, The Ovebsbebs of 
Chorlton-on-Medlock. 



14 JuxE, 1865. 

The Union Assessment Committee Act, 1862, 25 
& 2^ Vict c 103, s. 21— Duty of Overseers. 

Where any alteraHon has b^^nmadein the valualion 
list of a parish or taumship, it is the duty of the owr- 
seers to deposit such valuation list with such otteraHm 
in the place in which rate-books are kept, and to give 
notice of such deposit as required by the provisions of 
the Union Assessment Committee Aa, 1862. 

Maiieh, on behalf of the Union Assessment Com- 
mittee of the Chorlton Union, moved for a rule call- 
ing upon the overseers of the township of Chorlton- 
on-Medlock to show cause why a writ of mandamus 
should not issue to command them to deposit the 
valuation list of their township in the place in which 
rate-books are deposited and kept, and to give publio 
notice of the deposit of such list in accordamce with 
the provisions of the Union Assessment Committee 
Act, 1862. 

A valuation list had been made for the township 
in accordance with the provisions of the Union Assess- 
ment Act, 1862. 

The 17th section of the Act provides, that the 
valuation list for each parish "shall be deposited by 
the overseers in the place in such parish in which rate- 
books are deposited or kept ; .... and the 
overseers shall give public notice of the deposit of such 
list on the Sunday next following the deposit of such 
list, and such notice shall bo given in the same 
manner . . . as in the case of a poor-rate allowed 
by the Justices." 

The list had been deposited, and notice had been 
given, in accordance with the provisions of this 
section. 

By virtue of the enactments contained in the 19th 
and 20th sections of the Act, the committee have power 
afterwards to alter the valuation Ust. In tWs case 
the committee exercised the power, and altered the 
valuation list The 2l8t section of the Act provides, 
that, "where the committee make any alteration in 
the valuation of any hereditaments included in, or 
insert therein any rateable hereditament omitted 
from, any such valuation list, they shall cause such 
valuation list, with such alteration or insertion, to 
be deposited for inspection in manner hereinbefore 
provided concerning the valuation list made by or 
delivered to the overseers ; and shall cause the like 
notice to be given of such deposit as is required in 
the case of a valuation list so made or delivered as 
aforesaid. 

The question arises under this latter section whether 
the committee are themselves to re-deposit the list, 
and give the additional notice required, or whether 
the committee sufficiently dischaige their duty if they 
order the overseers to do these things. 
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Bere showed cause against the rule in the first 
instance. 

Ckokfton, J.— It is clear that the 17th section 
requires that the list should be deposited and the 
notice given by the overseers. The 2l8t section pro- 
vides that the committee shall cause the valuation 
list to be deposited in: the manner before provided, 
and shall cause the like notice to be given " as afore- 
said." The true constmctioii of the statute is, that j 



the list shall be deposited after alteration by the same 
persons whose duty it is to deposit it in the lirgt 
instance, and that the notice required after alteratioa 
shall be given by the same persons whose duty it is 
to give notice before alt^atum. That, I think, is the 
only reasonable view of the matter. I am of opinion 
that the overseers should deposit the list and give the 
necessary notice. 
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EQUITY. 



Boubo of Ziovdbii 

14, 15, 22, 2« July, 
12 JvsTB, 1865. 



; 18W, > 

5. ) 



Spbxad v. MoBOiur. 



Pfuni— Thb Lord Cbakokllob, Lord Ciutf- 

WOSTB, aod LOKD CHXUfSVOBS. 

Eledim — Contmuing in Fosdesnon of both Fro- 
pertia — Igwmmtt of OtUgaiiom i» Ekc^^ 
IgnoranoB of Right to Call for JBkeHmn. 

JRj heUtving kinuelf U H 9ei$«d in /<# ef ^atOksA 
nmd JB, Kttled the tarns on himael/fgr lift loith remain' 
dtr to hiw tan Wfor lift^ wUk divtrt rtmaindert over 
^ tHd mttUmenL B died «» 1831, and W entered 
mA» fomeaeUm. In 1837, ii woe diteemered thai B 
teas not teised in fie of eetaU A, emd that W woe 
entitied thereto as ienemt in ieril muter a» old will. 
W fhemtfon dieentailed eetaie A^ emd dealt ^laiih 
H in vmHous wofft as dbeohUe owner thereef^ and 
nmaimed in poesesewn thereof ^ emd eUso of estate B 
at tSMM /«r Ufa wider the seUloment^ tm hit death 
in IH9. There was no evidence thai W iMs enmn 
ofkisobUgaHon to elect, and the facts showed that he 
tmMidered hintdf entitled to the estaU tenlinA under 
the will, and also to the Ufa estate in B under the 



fieU, theU his oe n ti ms inff in possession of both pre- 
ferties did not amount to an eleetion to confine the 
eetUementf and that his representcUives were hownd to 
elect, and m the event of their electing to take against 
the settlementy to make compensation out of his estate to 
the parties who, under the settlement, would have 
ken entitled to estaU A at the death of W. The 
appellant, who was the tenant in tail next in re* 
maaider after W under the settlement, had been party 
to a suit in which a decree had been made for the 
administration of the real and personal eetates of W, 
and had in Ms astswer vn that suii amd in other pro- 
ceedings, ad/mitUd that W died seised in fee of 
estate A, and did not, ifn fact, raise the question of 
election HU eevon years e^f^ter the death of A, amd 
nineteen yeeurs after the true state ef ^ titie had been 
disBOoered.-^ 

Held, that he was not thereby precluded from oalUng 
upon the representatives ofWto eUcL 

The equitable doctrine of election ie not one of those 
pnneiples ef law the knowledge of which is ta be im- 
puted to all. 

A person will not be held to have elected from the 
mere fact of his oontimting in possession of both 
properties, but he must be Shown to have been aware 
Vol. VI. 



ef his dbUgoHon to elect, and knowing that, to hone 
diosen to take one set of benefits and renownee the 
other. 

Wortbiiigton v. Wigginton (20 Bear. 67), not fol- 
lowed. 

Padbmy v. Clark (2 Mac. h O. 2W), approved of 

This woa tat appeal from a decree of the Coort of 
«;ppeal » Chaneovy m Ireland, dated thia 8th of 
Deceaaber, 1859, rererauig an order of the Lord 
GhaneeUor of Itvlatd, dated the 7tJi February, 185»» 

Bichvd Spread, the grandfather of the appeUaat, 
waa^ prerioualy to the recor^ry afUr-mentioned, en* 
titled UBdisr the will of Johs Spread, dated the 16th 
of Jaavary, 1745, to an eatate ia tail male in the 
lands of BaUynoran and Springfield, situate resfce- 
tirely ia the county of Cork and the liberfeiea of 
the eiey ef Cork (hereiiiafker referred to a9 tho 
devised estates), and also entitled oader a aattlsi- 
meot, dated in April, 1763, to an estate in tail 
Budo in the laadft of Ballyeanaoa and Kilbeg in 
the eonaty of the city of Cork (hereinafter lefszted 
to as the settled estates), subject to a terra of 800 
yean for securing 1000/. for portions for bis brothers 
and sistezsu 

la Miehaehnoa Term, 1708, Richard Spread dif- 
fered a recovery to himself in fee of the settled eetates, 
bat not of the devised estates, of which he remained 
tenant in tail only. By an iadentare of settlement, 
dated the 28th of November, 1704^ and made between 
Richard Spread and Snaanna his wife of the first 
part, Thomaa Westropp and Henry Westropp of the 
second part, and John Westropp and Henry Peard of 
the third part, recitlnp^ among other things, that 
Richard Spread waa seised in fee as weU of the devised 
estates as of the settled estates, all the said lands were 
ezpreased to be conveyed and settled to the use of 
Richatd Spread during his life without waste, with 
remaiJider to the use of trustees to preserve, fte., 
with remainder to the use of John Westiopp and 
Henry Peard, their executors^ ftc, for the term of 500 
years, upon the trusts thereinafterHnentioned, with 
remainder to the use that Susanna Spread should 
in the event of her surviving her husband have a 
jointure rent-charge of 200^ a year, with remainder 
to the use of William Spread son of Richard Spread, 
for his life without waste, with remainder to the use 
of truatees to preserve, ftc., with remainder to the use <^ 
the first and other sons of William Spread in tail male, 
with remainder to the use of the daughters of William 
Spread as tenants in common in tail, with remainder 
to the use of the second, third, and other sons of 
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Bichard Spread in tail male, with divers remainders 
over. 

The tmsts of the term of 500 years were declared to 
l>e for raising by sale or mortgage the sam of 30002. 
for portions for the younger children of Richard Spread. 
The deed contained a power authorising Richard Spread 
to raise the above-mentioned portion of 1000/. by sale 
or mortgage of any part of the settled lands, and also 
a covenant by Richard Spread that he was seised in 
fee of all the lands. 

Richard Spread died in May, 1831, leaving four sons 
and four daughters, whereupon his eldest son William 
entered into possession both of the devised and the 
settled estates. 

William Spread had, in 1819, in pursuance of an 
agreement with his father, entered into a bond with 
Mountiford Westropp, for the benefit of the younger 
children of Richard Spread, on which judgment was 
entered up on the 21st of February, 1826, for the sum 
of 4000/. Irish currency and costs ; elegits were subse- 
quently sued out on this judgment, under which 
possession was taken of Ballycannon, Ballynoran, and 
Kilb^. 

In February, 1832, the suit of Westropp v. Spread 
was instituted by the younger children of Richard 
Spread for raising the above-mentioned portions of 
1000/. and 3000/. secured respectively by the deeds of 
1793 and 1794. The bill alleged that Richard Spread 
was seised in fee of Ballynoran and Springfield (the 
devised estates). 

In November, 1832, a receiver Was appointed in 
Westropp V. Spread, who entered into possession of 
Springfield, as being the only lands not taken under 
the elegits. 

In December, 1832, William Spread filed his answer 
in the above suit, and thereby admitted that Richard 
Spread was seised in fee of Ballynoran and Springfield, 
but submitted that such seisin depended on the vali- 
dity of the recoveries mentioned in the bill. 

In June, 1836, a decree was made, whereby, among 
other things, the estates comprised in the settlement 
of 1794 wore ordered to be sold. In the course of the 
preparation of the abstract of title, with a view to such 
sale, the will of John Spread was discovered, and Mr. 
Seijeant Warren, to whom the abstract was submitted 
on the 17th of July, 1837, gave it as his opinion that 
as to Ballynoran and Springfield, a good title had not 
been deduced, it not being shown that the estates tail 
created by the wUl of John Spread had been barred, 
80 as to have entitled Richard Spread to have limited 
the estates in the manner specified in the settlement 
of 1794. The opinion contained no reference to the 
doctrine of election, or the obligation under which 
William Spread was of making his election between his 
rights under the wiU of John Spread, and the benefits 
conferred on him by the settlement of 1794. 

In January, 1839, William Spread executed a dis- 
ontailing assurance of, and acquired, the fee in Bally- 
noran and Springfield. The de^ recited the will of 



John Spread, and that by virtue of the limitations 
therein contained, Williun Spread became, on his 
father^s death, and then was seised of, an estate tail 
in those lands. 

The Master, by his report in the above suit, fonnd 
that Ballynoran and Springfield could not be sold 
under the tmsts of the settlement of 1794, inasmuch as 
WiUiam Spread was entitled thereto as tenant m tail, 
but that the settled estates could be so sold, and 
accordingly the greater part of such estates were sold, 
and all charges paid off out of the produce thereof. 

In May, 1838, the elegits were, by consent, dis- 
charged from Ballynoran^ and WUliam Spread entered 
into possession thereof. 

By an order in Westropp v. Spread, made on tbe 
10th of December, 1839, on the motion of Williun 
Spread (the counsel for the plaintiff not objectiDg), 
the receiver was discharged from Springfield, and 
WUliam Spread entered into possession thereot 

In April and June, 1840, and May, 1841, orders 
were made that certain sums of 210/., 610/., and 
160/., being the amount of the rents of Springfield 
which had come to the hands of the receiver, ahonld 
be repaid to William Spi^^ad. 

The afiKdavits on which these orders were made^ 
stated that the receiver had been wrongfully appointed 
over those lands, by reason of Richard Spread nem 
having barred his estate tail therein, and also tlut 
William Spread was in veiy embarrassed cinom- 
stances through his rents having been impounded, 
partly under the elegits, and partly by the receirer. 

By an order of the 23rd of June, 1842, made on 
consent, the receiver was discharged from the nnwld 
portions of the settled estates, and William Spread 
entered into possession thereof, and remained in pos- 
session thereof, as well as of the devised estates, until 
his death. 

The annual value of the devised estates amounted to 
about 666/., and of the unsold portion of the settled 
estetes to about 226/. 

In November, 1848, the dividends on certaii 
moneys, the surplus of th^ proceeds of the aala of 
the settled estates, were ordered to be paid to William 
Spread during his life. 

By indenture dated the 28th of Jaaua^r, 1845, asd 
made between William Spread of the one part, and 
James Heney of the other part; reciting fuUy ^ 
title, both as to the settled and the devised estates^ 
and that William Spread was then entitled to the on- 
sold portion of the settled ertates for his life, and U 
the devised estates in fee simple, such estates vei« 
conveyed to James Heney for all the respective 
interests therein of William Spread, by way of mort- 
gage for securing 600/. and interest. 

In November, 1845, the above mortgsge was trans- 
ferred to the respondent, William Morgan, in con- 
sideration of 600/. paid to James Heney, and of a 
further advance to William Sx>read of 1,S00/. 

William Spread, by his will dated the 6th of Jnlj. 
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1849, after directixig his debts and legacies to be paid 
oat of the deTised estates, bequeathed 1002. a year to 
the respondent, Eliza Snllivan, and her issne, for 
erer, to be payable oat of the deyised estates, and 
sabject thereto, and to an annuity of 25/. to his 
brother, Bobert Spread, for his life, and to certain 
legficies, devised the same to the appellant, the only 
son of his late brother, Thomas Spread, and his issne, 
and on failure of such issue to^ Eliza Sullivan and her 
issue, for ever ; and the testator thereby appointed 
Thomas Weldon and the respondent, Frederick Newe, 
executors. 

William Spread died on the 6th of September, 1849, 
without issue (his only child, Elizabeth, having died 
in 1844, an infant and unmarried), and leaving the 
appellant, then an infant of about nineteen years, his 
heir-at-law, and tenant in tail next in remainder, both 
under the will of 1745 and the settlement of 1794. 

In April, 1850, the respondent, Frederick Kewe, as 
sole acting executor of William Spread, instituted the 
suit of yewe v. Spread against the appellant, the 
respondent William Morgan, and the other persons 
interested under the will of William Spread for the 
administration of the trusts of the same will. 

The bill alleged, among other things, that William 
Spread died seised in fee of the devised estates, and 
this was admitted by the appellant in his answer by 
his guardian, filed in November, 1850, and also by 
the respondents, the 0*Sullivans, in their answer. 
The appellant, however, called in question the sanity 
of William Spread. 

In April, 1852, the appellant having attained 
twenty-one, presented a petition in the Encumbered 
Estates Court for the sale of Ballynoran and Spring- 
field. The petition alleged that WiUiam Spread died 
seised thereof in fee, and that at his death the appellant 
became entitled thereto either as devisee or heir-at- 
law ; and an absolute order for sale was made on such 
petition in December, 1852. 

Various proceedings were taken in Newe v. Spread, 
including an issne of devisavU vel non, but ulti- 
mately in November, 1858, a decree was taken by 
consent, which was entered as of the date of the 19th 
November, 1852, and thereby the trusts of the will 
of William Spread were ordered to be carried into 
execution, and the usual accounts and inquiries were 
directed. 

In October, 1854, the appellant filed his discharge 
under the decree, and thereby admitted that William 
Spread was at his death seised in fee of the devised 
estates. 

In January, 1856, the appellant filed a further dis- 
charge, and thereby for the first time raised the ques- 
tion of election, insisting that the will of William 
Spread was inoperative as to the devised estates, and 
that he, the a^ellant, as tenant in tail next in re- 
mainder under the settlement of 1794, was entitled 
to the same in priority to the creditors and legatees 
of WiHuan Spread, or, at all events, to compensation, 



if William Spread should be held to have elected to 
take against the deed of November, 1794. 

The Master having declined to entertain the ques- 
tions raised by this further discharge as being incon- 
sistent with the facts and rights assumed in the decree, 
the appellant filed a cause petition, stating the facts 
above-mentioned, and that he had executed a disen- 
tailing assurance of the devised estates and praying 
for a declaration that William Spread by his acts and 
conduct elected to confirm the settlement of 1794, and 
to take the devised estates under the same, and that 
such lands were in equity bound by the trusts of the 
same, and that he was entitled in equity to an estate 
in fee simple in the same, to be conveyed to him free 
from all encumbrances purported to be created by 
William Spread, or that in case the Court should be 
of opinion that William Spread did not elect whether 
he would take under or against the settlement of 
1794, and that it was still open to the respondents 
Morgan, the O'Sullivans, and Newe as representing 
his estate, to make such election, then that they 
should be directed to make such election, and in case 
they should elect to take against that deed, then that 
the devised estates, and all other real and personal 
estate of William Spread should be declared liable to 
compensate the petitioner for all the interest which 
William Spread, or any one claiming under him, had 
taken in the settled estates or the produce thereof. 
The petition having come on to be heard, the Lord 
Chancellor of Ireland, on the 7th of Febniary, 1859, 
made a decree declaring that William Spread had elected 
to confirm the settiement of 1794, and that the appli- 
cant was entitled in equity to the devised estates for 
an estate in fee free from encumbrances purported to 
be created by William Spread, and directing the re- 
spondent Morgan, and all other proper parties, to exe- 
cute a conveyance thereof to him. 

The respondents having appealed from this decree, 
the Court of Appeal in Ireland discharged the order of 
the Lord Chancellor, on the ground that the question 
was, in effect, decided by the decree of the 19th of 
November, 1852. From that decision the present 
appeal was brought 

In addition to the above-mentioned acts of owner- 
ship exercised by William Spread over the devised 
estates, it was in evidence that leases thereof, for long 
terms of years and for lives, had been granted by him. 

It was admitted at the bar, that the facts raised a 
case of election against William Spread. 

The AUomey-Oe7wral, Q.C., THa SolicUor-QeneraZ 
for Ireland, Q.C,, and MeMcthonf for the appellant, in 
support of the judgment of the Lord Chancellor 
below. 

The acts and conduct of William Spread amounted 
to an election to take under the settlement. Even 
before 1845, before the original mortgage to Heney, 
he could not have been heard to say, that he had not 
elected to take under the settlement. He first became 
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acquainted with the state of the title in January, 1837 ; 
and his continuance after that to take the whole rents, 
both of the devised and the settled eslate% amounted 
to an election to couflrm the settlemant 

The mortgagees had full and complete notice that 
he was in possession of both estates, and that bo con- 
veyed them, subject, of necessity, to all the eqmtiM. 

The result of the authorities, is, that whrnre one is 
acquainted with his title, and of his power lo with- | 
draw from the settlement, and yet he oontinoes to 
receive all he can take under the settleaMit, and deals 
with the proi)erty in a way which makes it impossible 
to compensate the other parties, he must bo held to 
have elected to take under the settlement, 
Bulricke v. Broctdhwraty 1 Yea. jnn. 171 ; 
Wake V. Wake, 1 Yes. jun. aSi ; 
Giddhigs v. Oiddings, 3 Ruaa. 341 ; 
Worthmgtan v. WigginUm, 9» Btoav. $7. 
[Tuifi Lord Chanc£I«loa. — You miMl impute to a 
man a knowledge of the well-known rulea of law ; but 
are you at liberty to impute to him the knowledge of 
a retiued equity ?] 

We submit it is not necessary to show that William 
Sjwead was acquainted with the doctrine of election, 
BtUHcke V. JBroadhurtttf loo, cU., 
Wartkington v. Wigginton, loe, eii., 
SH9C06 V. Briscoe, iJow & Lat. 334, 349, 
cover that. 
Mere acquiescence in the settleBMQt is amfficieat, 

Tibhila v.' TmUs, 19 Yes. 6fl2. 
The parties cannot now bo veplaced, as WilMam 
Spread left no assets but Ballynoraa and Springfteld. 

If a declaration, that William Spnad's NprMsn- 
tatives must now elect, be made, and they eloet 
against the settlement, what measure of accounts of 
past receipts can be directed on any a^thovity ! 

We shall be mere simple contract creditors in an 
administration suit, 

Oreenioood v. Fenny, \% Boav. 403 ; 
Duke of Leeds v. Lwrd AniktfH, 14 Sim. 857. 
They a]so referred, on tha general doctrine of elea- 
tion, to 

Green v. Grccn^ 19 Yes. 665 ; 
and the cases cited, 

1 W. & T. Lead. Ca. Eq. 381. 

Sir Hurfh Cairns, Q.C., and ChaMsHm, ^C, of thfl 
Irish Bar, for the respondent Morgan. 

There was no concluded election at th* time of our 
mortgage ; and if, after that, there was any room to 
elect, William could not claim nor could any one com- 
pel him to elect so as to prejudice us. 

On the facta, William Spread showed a clear intent 
in all things to retain both properties, or else a oertaiii 
balance of intention to take the lacger property. If 
election is a question of intention and ciiottmstattces, 
an election cannot be held to have taken place where 
there is a clear purpose shown to hold both. 

Worthington v. Wigginton {loe, eU,), was not in- 



tended to establish new law. Tk» M authorities 
are clsar, 

JHUon T. Parker, 1 Swans. 859, 379; 

Mdwards v. MwgtM, M*C1«. 541 ; 

Bri9oo$ ▼. Br%aco$, ho, ciL 
Butridee v. Broadkursi (loe. eit.), if cofnctly repscted, 
was no caaa of election^ bat probably thMo is sobm- 
thing omitted. 

Bolt, Q.C., and Andrews^ Q.C., of the Irish bar, for 
the O'SuUivans and Newe, contended— 

Ist. That there had been no concluded election, and 
that the appellant was bound to show that William 
Spread was aware of his suitable obligation, as well 
as of his legal rights^ 

Bathbone v. Zord Aldborougk, Hayes» 216 \ 
Padbunj v. CtorAr, 2 Mac. & G. 298. 
2nd. That there had been a course of dealings 
and transactions with the property by the appellant 
and his predecessors in title, that precluded him from 
now raising any question of election, or denying 
William Spread's seisin in fee of the devised estates, 
DilUm V. Parker, Jtfi, 505, 513 (where the bill was 
dismissed on the ground of dday) ^ a. c. 1 CI 
& Fin. 318. 
3rd* That if the appellant was not barred by laches 
and acquiescence, his only right was to compensation, 
which must come out of the residua](y estate of WUliam 
Spread. 

The AUorney-Generat, in reply, commented on 
TibhUs V. IShbiis, loe, cU. ; 
IHlUm V. Parker, loe» eit, ; 
and cited 

Briee v. Brice, 2 MolL 21. 

19 JUNB, 1895. 

Tub Lord Chan(»lix>x, after statimg the decretal 
ovder of the 7th of Febmary, 1859% «id the decree of 
the 8th of December, 1859» vhevahy the fomer was 
reversed, on the groond that the appellnnt was eon- 
clnded by the decree in Newev, Spread, in IS&a^ stated 
the facts as given above dioim to the opinion of Mr. 
Serj eant Wae>ren, and said : Ji eooseqneace of the disco- 
very that Biohard Sprsad wns not seised in fee of the 
devised estates, a case oi election was xaiead sjtainst 
William Spread, who, if not wiUing to resign the 
estate tail to which he was entitled under the wUl of 
1745, was bonnd to make compensation ont of the 
value of the lande he took under the settlement of 1794. 
The question, whether WilUaaa Spread made auy 
election during his life, must be determined by his 
aots and oondnot daring bis life, after the discevenr 
of the state of the title. 

UiB Lordship then dwelA en the execution of the 
disentailing deed, the mortgage and transfer, and the 
recitals in those deeds, as given above, and pointed 
out that William Spread clearly asserted his rights as 
tenant for life of the settled estates, and tenant ifl 
tail of the devised estates, and continued in such 
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possearioQ till hi« death. It was material to observe 
that he did not appear to have been informed of bis 
equitable obligation to elect Tha opinion of Mr. 
Seijeant Warrm laid nothing abont it. In general, 
no doubt, knowledge of tha law was to be imputed, 
but it would be too mndi to impute necessarily know* 
ledge of this equitable doctrine. It did not appear to 
his Lordship that such knowledge on tha part of 
William Spread could be inferred from the facts. He 
remained in possession of both estates till his death, 
bat that did not show any conclnsiye intention to hold 
under the settlement, while the mortgage and will 
showed an intention to hold against the settlement. 
It had been urged in argnmenti that baring continued 
in possession of the settled estates for many years, he 
could not then be heard to say he did not mean to take 
under the settlement ; but his Lordship agreed with 
Ix)id Cottenham in his remarks in Padbury r. Clark 
(3 Mac. & G. 806) : J*U a party being bound to 
elect between two properties, not being called upon so 
to elect, continues in the receipt of tha rents and 
profits of both, such receipt affording no proof of 
prefetience, cannot be au election to take the one and 
reject the other." His opinion was, that William 
Spread beliered ha was entitled to enjoy both, that he 
was ignorant of the equity, and that he did not intend 
to take one estate in preference to the other. He was 
of opinion,^first, that there was a case of election ; 
secondly, that that election had not yet been made ; 
and thirdly, that the repreaentatzves of William Spread 
would be bound to make compensation out of his 
estate. His Lordship then ezanuned the grounds of 
the judgment of the Court of Appeal, and after stating 
the facts and pleadings in N«n>e v. Spread {foe cit.), 
declared that ho could see nothing in the decree of 
the 19th of November, 1852; that determined the 
rights of William Spread in the lands in question. The 
decree of the Lords Justices must be reversed : ought, 
then, the order of the Lord Chancellor to be affirmed,? 
The Lord Chuicellor held that aa election had been 
nuide ; but; in his Lordship's opinioa,tho case was deter- 
mined by the judgment of ^Lord CoMenham, and great 
injustice would be done if a penou were to be held to 
hare elected laider circumstances evincing an entire 
absence of intention so to do. He should move their 
Lordships' House to inverse the order of the Lords 
Justices, and also the decree of the Lord Chancellor, 
and to remit the cause with the declaration given 
below. 

Loan Ckakwokth, after observing that the first 
question was, whether the decree in Netoe v. Spread 
i^oc. dL) was a bar to the present proceedings, said : 
He was unable to agree vrith the Lords Justices, and 
that bethought the question before the House was not 
even affected by that decree. As to the decree of the 
Lord Chaneallor, it was clear that the facts were such 
9H to raiM » case of election ; the question, then, was 
Jid Wilfism Spread elect f To answer that, his acts and 



deeds must be looked to. The obligation to elect 
arose in May, 1881. Immediately on the death of his 
father, William entered into possession of all the pro- 
perties, believing them to be subject to the settlement, 
but he did not long continue in 'such possession, as 
creditors issued elegits and took possession of part of 
the lands, and the Court of Chancery took possession 
of the rAt by a receiver. So matters stood till the • 
sale under the decree of June, 1836. The sale did not 
include Ballynoran and Springfield, nor Ballycannon* 
but William remained in possession of both till his 
death. The true state of the title was discovered by 
Mr. Seijeant Wafren in 1837. Acting on that opinion, 
William disentailed. The result then was, that from 
the time of the opinion, William being in full know- 
ledge of the title, remained in possession of both 
properties ; if that alone could be suflficient to induce 
the House to hold that he had elected. But the cir- 
cumstances showed an ignorance of the Inw on his 
part, and that he claimed and- intended to claim both 
properties. The doctrine of election amounted to the 
insertion, by the testator or settlor, of a condition 
that his dispositions were not to be disputed by any 
one who benefited by them. If this condition wero 
actually expressed, the case would be clear, but where 
the condition was not expressed, must the Court 
hold every one to be acquainted with that rule of law ? 
If the person was ignorant of the obligation, it was 
impossible to say with truth that he elected. 

It was clear here, that William did not intend to 
resign his rights under the will of 1745, both from the 
mortgage and from his will. It was true, however, 
that ha remained in possession of the settled estates. 
It was argued that that was conclusive against him, 
as he knew the state of the legal title from Mr. 
WarrerCs opinion. There might be cases where a 
party holding on might be held to have elected. 
Much stress had been laid on the case of Worthiivjton 
V. WiggMon(loc. cit,)\ but without saying whether 
that case was rightly decided- or not, the Master of the 
Rolls thought the facts clearly constituted, or proved 
a knowledge on the part of the deceased that she was 
bound to elect. The true doctrine was well stated by 
Lord Cottenham, as quoted by the Lord Chancellor, 
and his ^ords exactly described what had been done 
by William Spread in the present case. His Lord- 
ship concurred in all respects. 

Lord Chelmsford also concurred. He could see 
no ground for summarily disposing of the case as t!)e 
Appeal Court had done, for the simple reason, that 
the subject matter in the two suits was not the same 
The material question was, -^Krhether William Spread 
had in fact made au election. In order to establish a 
case of election, it was necessary to show, first, a 
knowledge of the necessity of electing ; and second, 
an intent to elect shown by acts amounting to choice. 
Here no unequivocal act had been done by William 
after the opinion on the title. Ever}'thing on the 
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contrary showed an intent to claim both properties. 
His Lordship was also of opinion that the minor 
points raised by the respondents, viz., the bar by 
laches, and the Statute of Limitations failed equally. 

MinuU. — Reverse the decree of the Lords Justices 
and of .the Lord Chancellor, and declare that William 
Spread became and was on the death of his father 
Richard Spread bound to elect between his title as 
tenant in tail to the lands of Ballynoran and Spring- 
field, and his title as tenant for life to those lands and 
the other lands, comprised in the settlement of 1794 ; 
and declare that, inasmuch as in the judgment of this 
House, William Spread did not make any election 
during his lifetime, it is competent to the defendant, 
William Morgan, and the other defendants claiming 
under the will of William Spread, to make such elec- 
tion ; and if they shall elect to take the estate of 
Ballynoran and Springfield to the extent of their 
interest in the same against the settlement, declare 
that the real and personal estate of William Spread is 
applicable to the extent of the amount of the receipts 
of William Spread as tenant for life of the other 
estates under the settlement, to make good to the 
parties entitled under such settlement the full value 
of the lands of Ballynoran and Springfield ; and that 
all proi>er accounts ought to be directed for the pur- 
pose, including accounts of the real and personal 
estate of William Spread, and of the moneys received 
by him as tenant for life of the other estates in such 
settlement. And with these declarations remit the 
cause to the Court below. 



HotiBe of Lords. ) 

16. 18 May, 13 Junb, 1865. { ^^^^ ^' 



HlOQS. 



Present— The Lord Chancellob, Lord Cranwobth, 
and Lord Chelmsford. 

Game, Property in — Game Killed hy Tres- 
passer or Poacher. 

Game killed upon tht land or inthin the warren or 
franchise of A becomes the absolute property of A, 
tohet/ier such game be killed by A or his agcTit or by a 
trespasser or vxrmvg-doery — even though in the loiter in- 
stance the game be killed and taken away in one eon- 
tinuous act. 

This was an appeal from a decision of the Court of 
Exchequer Chamber affirming a judgment of the Court 
of Common Pleas in favour of the respondents, the 
defendant?, on a motion for a new trial. 

The action was trover for rabbits, and for assaulting 
the appellant and taking away his goods. The case 
stated by the parties for the purpose of the appeal so 
far as material, was as follows : 

''William Blades, the above-named plaintiff, is a 
fishmonger and licensed dealer in game at Stamford 
in the county of Lincoln, and the defendants William 
Iliggs an-' "" ''ercival are, the former the 



steward, and the latter a servant, in the employ of 
the Marquis of Exeter. Between seven and eight 
o'clock in the morning of the 16th of October, 1860, 
the plaintiff bought of a man named Tates two bags 
containing about ninety rabbits, and ordered them to 
be consigned to him at the Midland station at Stam- 
ford. The plaintiff upon the purchase paid il 158. 
for the rabbits. A few minutes before nine the same 
morning the plaintiff went to the Midland station 
with a barrow for the purpose of bringing the rabbits 
away to his shop. The bags arrived directed to the 
plaintiff with one of his own printed labels, and 
the plaintiff paid is. for the carriage of them to Stam- 
ford, and they were delivered to him. As he was 
proceeding to put the two bags in the barrow, and 
before he had got them on, the defendant Higgs came 
up to the plaintiff and said he wanted to see what 
was in the bags, to which the plaintiff said he should 
not allow him, and with the assistance of a porter, the 
plaintiff lifted the bags on the barrow. 

"The defendant Higgs remained there until two 
policemen came, and then he directed them to see 
what the bags contained. The plaintiff said he might 
One of the policemen looked into them, and seeing 
that they contained dead rabbits, he allowed the plain- 
tiff to take them, and assisted him in putting them 
back on the barrow. The other defendant, PerciTal, 
then came up, and said, " I shall take these rabbits, 
they are mine." And the defendant Higgs said also, 
' ' They are the Marquis of Exeter's. *' The defendants 
then attempted to get possession of the bags, and the 
plaintiff resisted for some time, until at length, one ^ 
of the policemen saying to him« it was no use 
struggling any longer, he discontinued his resistance, 
and the defendants took possession of the bags and 
their contents. Another game-dealer in the town, 
called Pollard, was fetched to the spot to bay the 
rabbits, and they were sold to him by the defendants, 
the plaintiff protesting against the sale of his property. 
The two bags were directed to the plaintiff, and were 
sent from the Eetton'Station on the Midland Bailwar. 

"The counsel for the defendants proposed to prove, 
on their behalf, that the persons who transmitted the 
rabbits to the plaintiff went upon the Marquis of 
Exeter's land and took the rabbits, and killed them, 
and put them into the bags there, and then carried 
them to the railway station at Ketton ; and contended 
that the property in the rabbits was in Lord Exeter, 
and that the defendants, acting under his authority, 
were justified in the course they adopted." 

Mr. Justice Willes, who presided at the trial, re- 
fused to admit this evidence, ruling that the property 
in the rabbits coald not be in Lord Exeter, bat in the 
captors ; and accordingly a verdict was entered up for 
the plaintiff. 

A rule nisi for a new trial was granted, on the 
motion of the respondents, which was made absolute 
by the Court of Common Pleas, on the 7th of February, 
1862. 
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Reports of the preyions proceedings will be found, 
1 N. R. 402 ; 12 C. B. (s. 8.) 501 ; 31 L. J. C. P. 151; 
and 32 L. J. C. P. 182. 

ffayes, Serjt., and Beasley, for the appellant, 
argued — 

1st. That Lord Exeter had no property in the live 
rabbits, they being ferce naiurcc; and that, therefore, 
he could have none in them wlien dead, as they had 
not been killed by him or Ids agents ; bat that they 
belonged to the captors. 

2Qd. That the whole scope and policy of the Game 
Acts proved there coald be no property in dead game, 
as killing and taking game was by them made a mere 
trespass ; whereas, it woald be larceny if the game 
when killed became, in all cases, the property of the 
landlord. 

They contended that the dida of Lord Holt in 
SuUoti V. Moody cbnld not be sustained — 

SuUon y. Moody, 1 Raym. 250 ; s. c. 2 Salk. 
556 ; 8. c. 5 Mod. 375 ; s. c 12 Mod. 145 ; 
and that they were only followed in 

Rigg V. Xord Lonsdale, 1 H. & N. 923 ; s. c. 11 
Exch. 671. 
Grouse were not birds of warren before the passing 
of the Act, 1 & 2 WiU. 4, c, 32, s. 2, 

Duhs of Devonshire y. Lodge, 7 B. & Cr. 86. 
They cited, on the first point, 
Churchufard y. Studdy,, 14 East, 249 ; 
Y. B. (43 Ed. 8), p. 28, pi. 2 ; 
Malloeke y. Eastly, 3 Lev. 227 ; 
Fines v. Spencer, 3 Dyer, 306 b. ; 
BowUUmr. Hardy, Cro. EI. 547 ; s. c. 5 Rep. 105 ; 
Eannam y. MockeU, 2 B. ft Cr. 934. 
Also as to game becoming the property of the captor 
by reduction into possession — 
2 Bract 1 ; 

Case of Sloans, 7 Rep. 16 ; 
Fitz. N. B. 87 ; 
Com. Dig. " Biens," F. ; 
On the second point—- 
2 Ross, on Crimes, 84 ; 
2 East, Pleas of Cr. 607; 
1 ft 2 Wai. 4, c. 82, s. 37 ; 
25 ft 26 Vict. c. 114, s. 2. 

MaeatUay, Q,a, and Field, Q.a, for the re- 
spondents, argued — 

Ist. That animals fens naturae were divided by tlie 
law of England into two classes. 

(a). Unprofitable animals, or vermin, and (5) profit- 
able animals, or game. 

That as to the first class, there was no property 
whatever, and they cited, as to foxes— 

Qundry v. FeUham, 1 Term. Rep. 334 ; 
as to rooks — 

Hamam y. MockeU, loe. cU. ; 
Y. B. (12 Hen. 8), p. 10. 
As to the second class, there was always a proi)erty \ 
in that^<— not an absolute property, as in a book or I 



horse, but a qualified property. The civil law differed 
from ours in that respect, 

Sand. Just. 172 ; 

Just. Inst. ii. 1, 12 ; 
but by the law of England there always was some 
property in live game, and that might be either 
ratume soli, by virtue of the ownership of the soil, or 
roHone privilegii, by yirtuo of the ownership of a 
warren or chace ; the property ratione soli existing 
wherever it was not excluded by the property being 
vested, ratione privilegii, in some one else. So 

SuUon y. Moody, loec. eilL 
So long as the game remained alive, the property 
was possessory only, and might shift, as the game 
might change its locality, but when once the game 
was killed, the right became vested and fixed in the 
owner of the soil or warren. 

Christian on Game Laws, 49 (ed. 1817) ; 

Y. B. (22 Hen. 6), p. 54 ; 

7 Co. Rep. 17. 
SttUon v. Moody (loce, eUt.), was followed not only in 

JRigg y. Lord Lonsdale, loe, oil., 
but also in 

QrahiMiY. Ewari, 11 Exch. 346. 
They also cited, 

Y. B. (12 Hen. 8), 10 ; 

KelOe y. Hichringill, 11 Mod. 74 ; 

Maddesden v. Oryssel, Cro. Jac. 195 ; 

Manwood's Forest Laws, 198 (ed. 1741) ; 

11 Hen. 7, c. 17. 
2nd. That killing and carrying off game was not 
larceny, because game was attached to the realty, and 
at Common Jaw there could be no larceny of things 
attached to realty. So of taking fruit off a tree, 

Hale's Pleas of the Crown, 511. 
3rd. That it would be monstrous to allow a tres- 
passer to acquire a title by his own wrongful act. 

They also contended that the provisions in the 
Game Acts for the sale of game found on the highways, 
referred to cases where the true owner could not be 
found. 

Eayes, Serjt, in reply, cited, 

2 Russ. on Crimes, 136 (2nd ed.) ; 
7 ft 8 Geo. 4, c. 29, s. 80 ; 
Case of the Coneys, Godb. 322. 
[The Lord Chancellor inquired whether there 
had been any interval between the killing and the 
carrying away. 

[Hayes, Serjt, submitted that, on the statements 
in the case, all was done at once. 

[Field, Q.C., for the respondent, denied that it was 
admitted in the case that there was no interval. 

[The Lord Chancellor thought they must assume 
a series of continuous acts done without leaving the 
ground.] 

13 June, 1865. 

The Lord Chancellor, in giving judgment, 
said : When it is said by writers on the Common 
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Jjaw of England, that there is a qualified or special 
right of property in game, that is in animals fwoi 
naturop which are fit for the food of man, whilst they 
continue in their wild state, I apprehend that the 
word ** property" can mean no mere than the ezcln- 
sive right to catch, kill, and appropriate sach animals, 
which is sometimes called by the Law a redaction of 
them into possession. This right is said in Law to 
exist ratione soli or raiione privilegii, for I omit the 
two other heads of property in game which are stated 
by Lord Coke, namely, propter indtLStricMn and ratume 
impotentia, for these grounds apply to animals which 
are not in the proper sense fera naturct. Pro- 
perty raiicne aoH is the Common Law right which 
every owner of land has to kill and take all such 
animals feroB naturce as may from time to time be 
found ou his land, and as soon as this right is exer- 
cised the animal so killed or caught becomes the 
absolute property of the owner of the soiL 

Property ratione privilegii is the right which, by a 
peculiar franchise anciently granted by the Crown by 
virtue of its prerogative, one man may have of kill- 
ing and taking animals feraa ncUuron on the land of 
another ; and in like manner the game when killed 
or taken by virtue of this privilege becomes the abso- 
lute property of the owner of the franchise, just as in 
the other case it becomes the absolute property of the 
owner of the soil. 

The question in the present case is, whether game 
found killed and taken upon my land by a trespasser 
becomes my property, as much as if it had been killed 
and taken by myself, or my servant by my authority. 
Upon principle there cannot, I conceive, be much 
difficulty. If property in game be made absolute 
by redaction into possession, such reduction must 
not be a wrongful act, for it would be unreasonable 
to hold that the act of the trespasser, that is of 
a wrong-doer, should divest the owner of the soil 
of his qualified property in the game, and give the 
wrong-doer an absolute right of property, to the 
exclusion of the rightful owner. But in game when 
killed and taken there is absolute property in aome 
one, and, therefore, the property in game found and 
taken by a trespasser on the land of A, must vest 
either in A or the trespasser. And if it be unreason- 
able to hold that the property vests in the wrong- 
doer, it must of necessity be vested in A* the owner 
of the soil. 

This view of the case is supported by a series of 
decisions. In the case of Sutton v. Moody (loc, eit. ), as re- 
ported in 1 Raymond, Lord Chief Justice Holt deduces 
several conclusions from the Year Books on the subject 
of property in garnet Among these are the following 
propositions : '' If A starts a hare on the ground of B 
and hunts it and kills it therCf the property continues 
all the while in B." In the case thus put, it must 
of coarse be taken that A has hunted and killed the 
hare without the leave or licence of B, and, therefore, 
that it is a wrongful act by A, which enures for the 



benefit of the tme owner, namely, the owner of the 
BoiL 

Another proposition is, that if A starts game in the 
forest or warren of B, and hunts it into the ground of 
C, and there kills it, the property remains all the 
while in B the proprietor of the chase or warren ; 
because the privilege continues ; and consequently B 
is entitled to the absolute property in the dead game 
so chased and killed by A, who, from the statement 
of the case, must be taken to have acted without the 
licence of B, and therefore to have been a trespasser. 

A third proposition is, that if A starts a bare in the 
ground of B (who is entitled ratione mdi only, for that 
is plainly implied), and hunts it into the ground of 
C, and there kills it, the property is in the hunter ; 
for it cannot be in B, who is entitled ratione ioU only, 
and not ratioiu privHegii, for the hare is not killed 
upon his land ; and it cannot be in C, for the game 
was not originally found in his ponsession, but was 
driven upon his ground by the cbace and pursuit of 
the hunter. 

These propositions appear to me to prove clearly 
that game found and killed by a trespsaser under such 
circumstances as that it would be the absolute pro- 
perty of the owner of the soil, or of the owner of the 
right of. free warren, if it had been found and killed 
by such owner instead of by the trespasser, does in 
law become the absolnte property of the proprietor of 
the soil or privilege immediately on its being so caught 
and killed by the trespasser. 

The law so kid down in Sution v. Moody {loc. eit. ) is 
consistent with several earlier caaes decided subse- 
quently to the Year Books, of which I will mention one. 
The Coneys' Case, reported in Godbolt, p. 122, which 
has been recognised and acted npon in aeveial sub- 
sequent decisions. Of these I may mention Cktmh- 
vKtrd V. Studdy {loe, eit.), Oraham v. Bwari {loe. eit.), 
and lastly, the Earl of Lonsdale v. Rigg (loe, eU.), on 
which so much reliance was placed by the Courts of 
Queen*s Bench and Exchequer Chamber in their deci- 
sion in the present case. 

With respect to this caao of Lord Lonsdale t. Ri^ 
(loe, ciL), I entirely concur in the observations of Kr. 
Justice Blackburn, and consider the caae as a con- 
clusive authority upon the point before us, which it 
is not deeirable to question or disturb. The case, 
when condensed, amounts to this, that grouae were 
shot and taken away by a trespaaaer upon and from 
the land of the plaintiff, who brought trover lor the 
dead grouse ; and it was clearly held by the Judges 
of the Court of Exchequer, and afterwards «by dl the 
Judges in the Court of Error, that the gronae, «i aoon 
as they were killed and fell upon tho land of the 
plaintiff, became and were his absolute pnpartj in 
respect of his ownership of the soil. 

This conclusion would not be affected, vnm Ifcpogh 
it be true that an indictment at Oomawai Laar will 
not lie against the trespasser for kiUiqg i 
away game, if it be one continoona 9tH 
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AS the owaenhip of the gane is comidered as inci- 
dent to Uie property in the land. But this conaeqa^ee 
is the result of a peooltarity in the law of larceny, 
which h(dds that the act of severing and taking away 
things attached to the freehold is not a felonioos 
taking, a resnlt which does not affect the existence of 
the rights ef property. 

I am, therefore! of opinion that the learned oonnsel 
for the defimdantS) on the trial at niai pnw^ were 
right in lequiriag the evidence to be admitted which 
tliey proposed to give^ in order to ^ove that the 
property in the rabbits was in Lord fizeter^ and that 
the learned Judge was wrong in his direction to the 
jary that snch evidence was immateriali and ought 
not, therefore, to be admitted. 

I am, tiMreibrv^ of opinion that the order mi^dng 
tbe rale nisi for a new trial absolute was right, and 
that the pnstnt appeal onght to be dismissed, with 
costs. 

Lord CiUNwaRTa said : I think it is safe and 
just to adhere to the law as laid down by Lord 
Holt. He had evidently ooasideied the subject care» 
fully, and, according to his view of the law, the rabbits 
killed by a trespasser on the lands of Lord £xeter, 
certainly belonged to his Lordshi|K 

Lord HoU*s opinion was f<^owed in Ckmrchwmrd v. 
SUiddy {loe eU. ). There the hunter (who was a poacher) 
waa eveatoi^ held to be entitled to the hare^ but that 
was iMcause he had started it on the laid of a third 
person and followed it on to the ground of the defen- 
danty and there cau|^t sad kUled it It was in strict 
conformity with Lord Holt^s view of the law to hold, 
that in these cinmmstance^ the hare belonged to the 
poaolMr. The rule niH wss granted by the Oourt of 
King's Bench on the supposition that the hare had 
l»e«a caught on the knd of the defendant by his 
aervant acting as his agent, in which case the Court 
clearly thought it would have been the property of 
the defendant, whereas in hat the defendant's servant 
Tvas assisting the hunter and his dogs. 

That ease wss followed by that of Lord LantdaU v. 
Jiifff {fee eiL)f afterwards affirmed in the Exchequer 
ChaiDber, where the subject was carefully considered. 
It waa there decided that grouse killed by a poacher 
belong to the owner of the soil on which they are kUled, 
strictly following Lord Holt*s doctrine. I'here was 
not a formal plea in that case^ traversing the property 
in the birds ; but it was agreed to waive that objection 
in point of form, and to dispose of the case as if such 
#Ti iasmn had been expressly raised. 

It WM Signed before this House that if game killed 
by a poacher is the property of the owner of the soil, 
thien every poacher is guilty of larceny. But that is 
a faUeey* Wild animals whilst living, though they 
are aeonding to Lord Holt the property of the owner 
of tlM aoU on which they are living, are not his per- 
I so as to be the subject of larceny. They 
i living of the quality of the soil, and are, 



I like growing fruit, considered as part of the realty. 
If a man enters my orchard and fills a wheelbarrow 
with apples which he gathers from my trees, he is not 
guilty of larceny, though he has certainly possessed 
himself of my property, and the same principle is 
applicable to wild animals* ' 

It was further said that the late Game Act, which 
authorises the stopping of a poacher haring game in his 
p o ss essi on and the selling of the game for the benefit 
of the parid^ shows that the Legislature could not 
haw undeietood the game to be the property of the 
peteon on whose land it was killed, for in that case it 
was said it would have been an uiyust appropriation 
of the property of another. But this arrangement 
was probaUy made because it might be impossible to 
know on whose knd every particular head of game 
had been kUledi and was considered to be an arrangeo 
meat beneficial to the land-owner. On the whole 
I see no reason for disturbing the deoision of the Cburt 
below, and think that there ought to be a new trial. 

Lord Ca^ucavoRD said: The question to be 
detenniMed en this appeal is, wfaetiier animals /ent 
fMilNfw killed or redueed into poesession by a tres- 
passer on the knd of another, become the property of 
the owner of the land t 

The ease waa very learnedly argued on both sides» 
and all the authoritiesi with respect to property in wild 
animals, either in a state of nature or reclaimed, were 
fully examined, and both the civil and the common 
kw were leferred to for doctrine on the subject 

By the civil kw the person who took or reduced 
into possession any animal /er<B nalurm, although he 
might be a trei{>asser in so doing, acquired the pro* 
perty in it. This appears clearly from the fc^owing 
passage in the Institutes, cited in the argument — 
'*Fem igitur bestis et volucres et pieces, id est omnk 
animalia quie mari coelo et terril nascuntur, simul atqne 
ab aliquo capta fuerint, jure gentium statim illius esse 
inoipiunti quod enim ante nullius eat, id natural! 
ratione occupant! conceditur — ^nec interest feras bestias 
et volucres utrum in suo fundo quisque capiat an in 
alieno." 

If the same rule prevaik in our kw, then the rabbits 
in question were not the property of Loid Exeter ; 
but of the poacher who took and killed them upon 
his land. 

I Thk doctrine, however, as to the right of property 
in wild animak captured, seems never to have pre- 

' vailed in our kw to its full extent. With respect to 

i animals in a wild and unreclaimed state there seems 
no difference between the Roman and the Common 

I Law. • 

I A distinction was suggested in argument between 
wUd animak which are unprofitable and regarded as 

I vermin, and those which are fit for food, and therefore 

' profitable ; and it was said of the latter that^ by the 
law of £ngkud, there is always a property in game, 

I whether alive or dead, in somebody. 
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Bat this is not reconcileable with the authorities. 
In The case of Swans (loc. cit.). Lord Coke says, " A 
man hath not absolute property in anything which is 
ferce Tvaturae. Property qualified and possessory, a 
man may have in those which are ferce naturce; and 
to such property a man may attain in two ways, by 
industry, or rcUione impoteiUice et loci." "But when 
a man hath savage beasts volume privilegii, as by 
reason of a park, warren, &c., he hath not any property 
in the deer, or conies, or pheasants, or partridges, and 
therefore in an action, quare parcum warrennum, &c., 
fregit et intravit et tres damas, lepores, cuniculos, 
phasianos, perdrices cepit et asportavit, he shall not 
say suos, for he hath no property in them, but they 
do belong to him rcUione privilegii for his game and 
pleasure, so long as they remain on the privileged 
place ; " a fortiori, therefore, where a person is merely 
the owner of land without any other privilege attached 
to it than that which the ownership confers, he can 
have no property in the wild animals upon the land, 
so long as they are in a state of nature, and unre- 
claimed. Indeed this notion of the existence of pro- 
perty in wild animals is inconsistent with the whole 
current of the authorities from the Year Books down- 
wards, which almost invariably show that no action 
lies merely for taking away hares, conies, pheasants 
and partridges ; and that where the taking animals of 
this description is stated in the writ in addition to the 
trespass upon the land, the plaintiff shall not say, 
" leporeSf <fec., suos." 

With respect to wild and unreclaimed animals, 
therefore, there can be no doubt that no property 
exists in them so long as they remain in a state of 
nature. It is also equally certain, that when killed 
or reclaimed by the owner of the land on which they 
are found, or by his authority, they become at once 
bis property, absolutely when they are killed, and in 

qualified manner when they are reclaimed. 

So far everjTthing is dear, and the only difficulty 
which arises upon the subject of property in wild 
animals is that which the present case presents. As 
animals feroe naturce, when killed or reduced into pos- 
session by the owner of land where they are found, or 
by his authority, become instantly his property, does 
the unauthorised act of a trespasser, by the very act 
of kiUing them, convert them at once to the nae of 
the owner of the land ? 

To this question Lord Holt, according to the case 
which he puts in SuUon v. Moody {loc. cU.), would have 
given a distinct answer, that, provided the game was 
both started and killed on the ground of the same 
6wner, the property would be in him. I tiiink Lord Holt 
must have been of opinion that as long as the game 
continued upon the land, there was a species of pro- 
perty, or rather, perhaps, a right to take it, existing 
in the owner of the laud, which was sufficient to 
make it his, the instant by being killed or taken, it 
became the subject of property. But I cannot so 
easily discover the principle upon which he proceeded, 



when he said that, " If A starts a hare on the gromid 
of B, and hunts it into the ground of C, and kills it 
there, the property is in A, the hunter ; but A is 
liable to an action of trespass for hunting in the 
grounds as well of B as of C.*' I have some diffi- 
culty in understanding why the wrong-doer is to 
acquire a property in the game under the circum- 
stances here supposed. If the animal had left the 
land of B, and passed into the land of C of its own 
will, and had been, immediately it crossed the boun- 
dary, killed by C, it would unquestionably have been 
his property. Why, then, should not the act of a 
trespasser, to which C was no party, have the same 
effect as to his right to the animal, as if it had volon- 
tarily quitted the neighbouring land ? And why,— not 
only should B lose his right to the game, and C acquire 
none, but the property by this accident of the place 
where it happened to be killed be transferred to the 
trespasser ? 

It would appear to me to be more in accordance 
with principle to hold, that if the trespasser deprived 
the owner of the land where the game was started of 
his right to claim the property, by unlawfidly killing 
it, on the land of another, to which he had driven it, 
he converted it into a subject of property for that 
owner, and not for himself. 

But the first proposition stated by Lord Holt, witii 
respect to game'started and killed on the land of the 
same owner, is free from all difficulty, and is sufficient 
to dispose of the present question. The case of 
SiUion V. Moody (loc cU.) has always been re- 
garded as an authority upon this point, and, as far 
as I can ascertain, has never been questioned. It 
was recognised in Ckurchtoard v. Studdy (loc, eiL), 
in Graham v. Stoart (loc, cU.), by Baron Martin 
in Itigg v. Lord Lonsdale (he ci^.), and in this 
last case, when before the Court of Error, Mr. Justice 
Coleridge said — *' The grouse shot on the land of the 
plaintiff" (that is, shot by the defendant a wrong- 
doer) "belonged to him according to all the autho- 
rities." 

It certainly would not be right to disturb a principle 
of law so long estabUshed, unless it could be clearly 
shown to be erroneous. And it appears to me not 
only to be well founded, but that very strange con- 
sequences would follow from adopting the view con- 
tended for by the appellant If he is right in sayitig 
that the owner of the land has no property in game 
unless it is killed by him or by his authority, it will 
necessarily follow that a poacher reducing iht game 
into possession, and thereby as possessor, thou^ a 
wrong-doer, having a right to it against all the world 
but the true owner, there being no owner to challenge 
his possession, might maintain an action against the 
owner of the land for taking the game from him even 
upon the land itself where it was killed. It is much 
more reasonable to hold that the trespasser, having 
no right at all to kill the game, he can give himself 
no property in it by his wrong^ act ; and tlial^ as 
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g^me killed or reduced into possession is the subject 
of property, and must belong to somebody, there can 
be no other owner of it under these circumstances, 
bat the person on whose ground it is taken or killed. 

This view of the case will render the distinction 
suggested in the course of the argument between kill- 
ing and carrying away the rabbits as parts of one and 
the same continuous act, and killing them and leaving 
them upon the land, and coming back for them, 
whoDy inmiateriaL For the act of killing being at 
once that which made the rabbits the subject of pro- 
perty, and reduced them into possession, whether 
they were for an instant or for hours upon the laud, 
they equally belonged to the owner of the land. 

For these reasons, I think that the judgment of the 
Court of Exchequer Chamber, affirming the judgment 
of the Court of Common Pleas, was right, and ought 
te be affirmed. 

Minute — Judgment affirmed. 



Privy CoiznoiL 
16 Junk, 1865. 



The Helene. 
Ohrloff v. Brisoall and 
Company. 



PtuoU^Tbk Lord Justice Knight Bruce, Sir 
J. T. CoLEREDOE, and Sir K V. Williams. 

Admiralty CauH Act, 1861—24 Via. c. 10, 
«. 6, 33 — Security for Costs of Appeal, 

I tvkii IMS hroughtf under 24 VieL e, 10, s. 6, 
ag(iin8t a ship, the ovmers of which were domiciled 
<ibroad. Judgment having been given for (he plaintiffs, 
M(2 tke defendants hamng appealed, the respondents 
frayed for securiiyf^-first, for the costs below not covered 
h the arrest; secondly, for the costs of the appeal : — 

Held, that the appellants need give security for (he 
^^ of the appeal only ; thcU a bail-bond given in the 
Court below covered only the costs in that Court, and that 
faction 33 of the Act was not yet in force. 

This cause was instituted in the Court of Admiralty, 
under 2i Vict & 10, s. 6, by the assignees of the bill 
of lading of a cargo of oil, to recover damages for loss 
by leakage from the owners of the vessel who were 
resident abroad. On the Srd of March last, judgment 
vas given for the plaintiffs (see 5 K. R. 448). The 
ship was arrested for 600^., but that sum having 
Flared insufficient to cover the costs of the cause in 
addition to the damages, and the defendants having 
appealed— 

V. Lushington, for the respondents, now prayed that 
the appellants, on the ground of their being resident 
out of the jurisdiction, might be ordered to give secu- 
rity for the uncovered costs below, and for the costs 
of the appeal 

[Texir hoKOSBtrs here expressed their opinion that 
the appHcrtkni, as to the uncovered costs below, could 



not be entertained, and directed the appellant's counsel 
to confine himself to the second point.] 

Jt. O, Williams, for the appellants : 

The respondents having elected, under the 6th sec- 
tion of the Admiralty Act, 1861, to proceed in rem 
cannot now demand a farther security merely on the 
ground of the foreign domicil of the appelUnts. 

Under the 83rd section of the Admiralty Act, 1861, 
bail might have been taken for the costs of the appeal, 
as well as of the original cause. 

V. Lushington, in reply. 

The fact, that the Admiralty Act, 1861, gives a 
remedy in rem, when owners reside abroad, is no 
argument that the ordinary rule, that foreign appel* 
lants must give security, ought to be departed from. 

The 33rd section of the Admiralty Act, 1861, has 
not yet come into force, as it cannot be acted upon 
until a new form of bail-bond has been sanctioned 
by an Order in Council. The form of the bail-bond 
still in use only covers the costs incurred below. 

The Lord Justice Knioht Bruce delivered the 
opinion of the Committee, as follows — 

The form of bail-bond is now the same as it was 
before the Act of 1861. It was then construed to 
have reference only to costs in the Court of Admiralty. 
We see no reason why the Act should introduce a 
change of interpretation. The Act gave power to the 
Court of Admiralty to extend its requirements by a 
new form of bail-bond. That form, however, could 
not be adopted without the sanction of an Order in 
Council, which has not yet been made, though we 
understand that it will speedily be issued. The old 
form of bond alone exists, and must be construed as 
it alvrays has been. There is, therefore, no security 
for the costs of this appeal, and the appellants, being 
foreigners, must, according to the ordinary rule, give 
such security. 

iftnt«<«.— Security for 200Z. to be given, within 
three months, for the costs of the appeal ; otherwise 
the appeal to be dismissed. The costs of the petition 
to be costs in the cause. 



Iiord Chancellor. 

14 June, 1865. 



Simpson v. South Staf- 
fordshire Waterworks 
Company. 



Minutes of the Decree made in this Catise. 

This case is reported ante, 6 N. R. 184. 
The parties being unable to agree as to the form of 
the order, it was now set down to be spoken to. 

Greene, Q.C., and F, 0, Eaynes, for the plaintiff. 

The AUomey-Oeneral, Malins, Q.(7., and Speed, for 
the defendants. 

The following minutes were eventually settled — 
Declare that the defendants, the South Staffordshire 
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Waterworks Compsny, are not entitled, nnder the 
powers of their Acts of Parliament, or any or either 
of such Acts or of any Acta incorporated therewith 
reapectiFely, to tske or use pennanently the surfaoe of 
the field of the plaintiffs, in the pleadings described, 
or any part of the said BvarUoe ; but as respects the said 
field are only entitled to construct in and through 
the same, beaeadi the surface thereof; an sqnednct in 
tnnsel, as shown on the original plans in and by the 
7th section of " The South Stafibrdshire Waterworks 
Amendment Act, 1864, " mentioned or referred to (with 
such alterations and deviations in the dimen^ons and 
course of the said aqueduct within the limits of 
deviation, as by the South Staffordshire Waterworks 
Amendment Act, 1864, and the Acts Incorporated 
therewith, are authorised, and as the defendants may 
deem necessary) and also to take pennanently so much 
of the said field, beneath the surface thereof, as may 
be necessary for the passage through and under the 
said field of the said aqueduct in tunnel which the 
defendants are, as aforesaid, entitled to construct, 
and to enter upon and use, for the period of twelve 
calendar months from ^e present time, the said field 
(including the suxiuse thereof) for the temponry pur- 
pose of constructing the said aqueduct in tunnel, fimn 
Bourne Brook to Lichfield, authorised to be oon* 
stmcted by the said Act of 1864. 

Award an injunction to restrain the defendant kct 
from proceeding upon their said notice to treat, dated 
ttie 19th day of July, 1864, and from giving to the 
plaintiffs any fresh notice to treat, save for the purpose 
of procuring the compensation or purchase-money to 
be paid by the defendants to the plidntifis in respect of 
so much of the said field as it is hereinbefore declared 
that the defendants are authorised to take perma^ 
nently, to be sscertained in the mode prescribed by 
the Lands Claases Consolidation Act» 1845. And also 
to restrain the defendants from in any way using the 
plaintiffs* field, or any part thereof, save for the pur- 
pose of the construction of the said aqueduct in 
tunnel, as shown by the said original plans, with 
such alterations and deviations (if any) as aforesaid. 

And the plaintiffs, by their counsel, consenting to 
the defendants retaining possession of the plaintiffs' , 
field for the purpose of constructing their said aqueduct 
in tunnel, but not for any other purpose. Reserve to ' 
the plaintiffs the benefit of the undertaking of the I 
defendants, contained in the Order of His Honour i 
yice-Chanoellor Kinderaley, made on the 6th day o^ 
August, 1864. [The Order made in the Vacation of' 
1864.] I 

Order, that the plaintiffs are to be at liberty, at ' 
reasonable times and upon reasonable notice to the 
defimdants in that behalf, during so long as the de- ' 
fendants shall retain the occupation of the xilaintiffs' { 
field for the purpose of constructing the said aqueduct ' 
in tunnel, to enter upon and under the said field, and i 
to view and inspect the works of the defendants upon « 
and under the same, and to use the apparatus and 



madkineiy of the defendants for the purpose of in- 
spection. 

Direct taxation of costs of the pUdntiffs, mcluding 
their costs of the motions for an injunctiflin before 
Vice-chancellor Kinderdey, Vice-Chancellor Stnirt, 
the Lords Justices, and the Lord Chancellor, and abe 
the costs of the motion for a decree before the Ixwdi 
Justices, a&d oider payment thereof by the defodsnto 
to the plaintiffs. 

Liberty to apply generally. 



Lords JitftJoet. 

2U 22 Apbu« 1866. 



Se The Aoricultubist I>- 

SURANCR CoMFAirr. I 

Lord Belhaten^s Case. 



Company — Compromise between Diredon tmd 
alleged Shareholders — Legal QuettioiL 

A agreed to take shares in a company, and paid a 
deposit in respect of them, and afterwards re/iMito 
accept the shares, sign the deed o/seUlemetU, reetac 
dividends, or pay oalls. An aUitm fir eaUs hetMg 
threatened by the company, a eompromise was mkrti 
into between him and the directors, whereby he wuto 
pay SOL, a/rnd be released from aU UabiUty in retp^ 
of the ekwres alleged by ike eempmm^ tebe kcldh^ 
him; the deed of settlement authorised the directors ts 
enter into compromises, and the transaction in questien 
teas made known to Vie skartholders, and confirmed at 
a general meetisig, bui A'sname remained t^enthe 
register of shareholders. The company being epa- 
weards wofumd np .''— 

Held, ikalewheimpremisewaebmdimgyamdihail 
IMS improperly put upon the list of eontributones. 

This tras an appeal from an order of the Master of 
the Rolls, dated the 28th of Harch, 1865, putting 
Lord Belhaven upon the list of contributories in this 
company for twenty-five shares. 

The company was formed in the year 1845, under 
the 7 ft 8 Vict. c. 110. Soon alter the formatkm of 
the comjiany, it was suggested to Lord Bdhaven ihst 
he should become a vice-president,* and he was told 
that for that purpose he most take shares in the com- 
pany. He aecordii^ly applied for the shaies in qTMi* 
tion. The shares were allotted to him, and he paid 
1/. per share upon them. Soon afterwards be was 
told that it was not necessary for hia holding tiie offioo 
of vice-president that he should take shares for his 
qualification, and he then declined to take the shares^ 
and refused to execute the deed of settlement of the 
company, or to have any further concern with the 
matter. 

In the year 1847 a dividend was declared upon the 
shares of the company, and it appeared that the Isctor 
of Lord Belhaven wrote to the secretary or sgent of 
the company, requesting to know how he might 
receive that dividend, but it appeaisd that that Utter 
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was written by Lord Belhaven's fkctor without his 
aathority, and he never received that or any other 
dividend. 

In the months of Febmary and September, 1848, 
calls of IL per share were made npon the shares in 
this company, and Lord Belhaven refosed to pay those 
calk In ISoYemher, 1848, great differences arose 
among the shareholders, and some of them desired to 
retire. An arrangement was made for their so retir- 
ing ; the nature of that arrangement being, that a 4Ndl 
of 42. per share should be made upon all the shares of 
the company, that the retiring shareholders^ in pro- 
portion to the number of the shares which they held, 
should pay a portion of that call, and that the shares 
held by the shareholders who desired to retire should 
be forfeited for non-payment of the remainder of the 
<^ Several shareholders retired under this arrange- 



In the year 1849, various other shareholders desired 
also to retire, and another arrangement was made 
with those other shareholders for their retirement by 
afodeiture of their shares. Many members of the 
company retired under this other arrangement^ In 
the year 1849 and 18!»3 renewed applications were 
made to Lord Belhaven for payment of the calls 
which had been made upon the shares ; and he again 
re&sed to pay the calls. Ultimately, in June, 1854, 
the directors resolved to sue Lord Belhaven for his 
calls. Thereupon a n^tiation between them and 
Lord Belhaven ensued, and in January, 18M», Lord 
Belhaven offered to pay 501. upon being released 
altogether from any further liability in respect of his 
shares, and the directors of the company accepted 
that offer ; and, accordingly in March, 1855, Lord Bel- 
baven paid the 501. In April, 1855, there was a formal 
Kaolution of the directors to accept Lord Belhaven*s 
offer, and to recommend to the general meeting of the 
shareholders a cancellation of Lord Belhaven's shares, 
and that he should be absolved from all further lia- 
bility. On the 11th of Jun«, 1855, notice was given 
for a general meeting, and for a special meeting on 
the 28th of June, to alter the deed of settlement, and 
for other purposes. The general and special meetings 
were held accordingly on the 28th of June, 1855 ; 
and at one of those meetings a resolution was passed 
to alter the deed, and a ftirther resolution was also 
passed that the arrangement with Lord Belhaven, as 
the resolution expressed it, *'now reported by the 
directors to the meeting be adopted and confirmed, 
and the same is hereby done." After this meeting, a 
printed circular was sent to all the shareholders con- 
taining the report made to the meeting, and the 
resolutions which had been passed by it, including, 
amongst others, the resolution which had been passed 
as to the arrangement with Lord Belhaven, setting 
oat that resolution in the terms in which it was 
passed. 

Subsequently, on the 19th of July, 1855, another 
apecisl Bueeting of the company was held, at which 



the resolution, which had been made at the meeting 
on the 28th of June, 1855, for altering the deed of 
the company, was confirmed. 

There was also another general meeting of the 
shareholders held in the month of April, 1856, at 
which the balance-sheet for the year ending the 31st 
of December, 1855, was presented ; and in this 
balance-sheet there was an item of 526/. returned as 
received from shareholders. The 502. which had been 
received from Lord Belhaven was included in this 
item, but it was not in any way distinguished in the 
item. 

In 1857, another dividend was declared on the 
shares in this company, Lord Belhaven received no 
part of it, and there was no communication with him 
upon the subject of any of the affairs of the company 
firom the date of the 28th of June, 1855, when the 
resolution had been passed for releasing him from any 
farther liability in respect of the shares, until after 
the company was wound up. 

Upon Lord Belhaven agreeing to take the shares, 
his name had been returned to the Joint stock regis- 
tration office as a shareholder, and it remained there 
when the order for winding up the company wan made ; 
but in the alphabetical list of shareholders, corrected 
from the share register of the company to the 1st of 
April, 1858, Lord Belhaven*s name did not appear. 
It was, however, left in another register book, and 
also in a book called the " numerical register of share- 
holders ;" but in this latter book, the word "forfeited** 
was written in pencil, after Lord Belhaven's name, 
subsequently to the meeting of the 28th of June, 1855. 
The order to wind up this company was mode on the 
20th of April, 1861. 

For reports of the various cases, where the liabilities 
of shareholders who retired under the several arrange- 
ments above-mentioned, have been decided, see 
Brotherhood^s Case, 31 Beav. 365 ; 
SpackmaiCs Case^ 5 K. R. 885. 

B9bK<nm, (1.0,, and /. Pearmmf for Lord Belhaven, 
contended, that this case was not (as the Master of the 
Rolls had held) governed by 8pck^marC$ Com {loc. 
eO.) ; because the Lord Chancellor's judgment there 
proceeded upon the ground of the concealment from 
shareholders of the transaction ; but in this case there 
could not be said to be any concealment. The dispute 
between Lord Belhaven and the company was a hand 
JkU one ; he always asserted that he was not a share- 
holder ; and a compromise of such a dispute could be 
sanctioned, as it was certainly doubtful whether he 
ever was a shareholder, 

Orimtal Inland Steam Company v. Brisf(f8, 2 J. & 
H. 625. 

Selwyn, Q.C.^ and Biuhy for the official assignee, 
and Danielf Q.C.t and Zon^, for tho creditors* repre- 
sentative, contended, that Lord Belhaven was unques- 
tionably a shareholder at the time of the alleged 
compromise, and was registered as such, 
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Lindley on Partnership, 1111 ; 

TellancCs Case, 5 De G. & Sra. 395 ; 

Blackburn's Case, 8 De G. M. k G. 177. 
Next, that a transaction, such as the alleged com- 
promise, could not release Lord Belhayen from his 
liability in respect of his shares, being an arrange- 
ment of a special kind not authorised by the deed of 
settlement ; and the resolutions of the general meeting 
could not be of any validity, as the notice calling the 
meeting did not state that the confirmation of this 
arrangement was to be part of the business to be trans- 
acted, 

Lawe's Case, 1 De G. M. & G. 421 ; 

BenneU's Case, 5 De G. M. ft G. 284. 
Lastly, the lapse of time since the arrangement was 
entered into did not add to its validity, 

BenneWs Case, loc, ciL ; 

Stanhopes Case, 3 De G. ft Sm. 198 ; 

Spackman*s Case, loc cit, ; 
which governed this case. 

ffobhouse, Q.C,, in reply, as to the registry, con- 
tended that such registry was wrong, and cited, 

7 ft 8 Vict. c. 110, 8. 11 ; 
and as to Lord Beihaven's liability to creditors, 
Lindley on Partnership, 1081 ; 
' Stone*s Case, 3 De G. ft Sm. 220 ; 
Sutton's Case, 3 De G. ft Sm. 262. 
The cases cited on the other side were cases of 
fraud. 

Knioht Bruce, L.J., said : He did not agree with 
the opinion of the Master of the Rolla that this 
case was governed by Spaekman's Case {loc eit.), and 
thought that had it not been for his Honour's opinion 
upon that point, his decision would have been dif. 
ferent. He thought that the dispute between Lord 
Bolhaven and the company was a substantial one, and 
the agreement that he was to pay 501. and be released, 
was entered into when the dispute had been of some 
years' standing. It was confirmed by a general meeting, 
and was a fair settlement made btmd fide. Matters 
remained in this position ontil after the winding-up 
Older was made, and there was no suppression, con- 
cealment, or fraud in that arrangement^ or connected 
with it. 

Whether the directors exceeded their powers or not, 
the matter watf within the knowledge of the share- 
holders, and, having regard to the time which had 
^elapsed, he thought that at the time the winding-up 
order was made the company had become bound by it. 
And that Lord Belhaven*s name could not be upon the 
list of contributories. 

Turner, L. J., after stating the facts of the case, and 
remarking that it was distinguishable frt>m Sp<uk' 
man*s Case {toe. eit.), inasmuch as there was here 
no concealment, whilst there, the judgment was 
founded upon concealment, said : If a compromise were 
entered into, proceeding upon the ground that there 



was doubt upon the law, when the law really was 
clear, and was known to be so to the parties, thea 
such a compromise could not be maintained. But 
without saying that Lord Belhaven might not well 
have been held to be a shareholder in respect of his 
original agreement to take these shares and the pay- 
ment made by him upon them, and even assuming 
that he might have been so held, still he was not pre- 
pared, looking at all the circumatances of the case, to 
say that this could be considered to have been knowa 
to the parties, which really was the essence of the 
question ; because, if the parties knew it to be the 
case, that he was undoubtedly a contributoiy, then 
was no foundation for the compromise ; if, on the other 
hand, they considered it to be doubtful whether he 
could be so held, there was a perfectly good con- 
sideration for the compromise. 

As to the power of the directors to make a compro- 
mise of this kind, he thought that the terms of the 
deed of settlement were sufficient for that purpose. 
It was, then, immaterial, if the directors had power to 
make such a compromise, whether or not the 8ha^^ 
holders were made acquainted with the terms pro- 
posed. And, at this distance of time, he thoti^t the 
compromise could not be impeached. 

The order of the Master of the Rolls must, therefoR, 
be discharged, but he did not think it was a case to 
give costs to Lord Belhaven. 

Minute, — ^Discharge the order of the Master of the 
Bolls without costs. 



Master of the Bolls. 

13, 14 June, 1865. 



Be Gregory's Settlb- 

MENT. 



WUl, Construction — Latent Ambiguity^ 
Extrinsic Evidence, 

A testator gave a reversionary interest^ to whick he 
was entitled under his marriage setUemsnt^ to Francis 
O, the youngest son of his brother Francis Q. Tk 
eldest of the testator's nephews vkls named AfihiT 
Francis, the youngest Arthur Charles, 
A wUl made by the testator before his marringe, 6y 
which he gave to Arthur Charles the property irAieA A< 
subsequently seUled, and an affidavU of the testator's 
niece, stating the general belirf of the family thai tk 
testator was Arthur Charles's godfather, were admiUtd 
to show who was the person intended, and it was .— 

Held, that tJu gift took effect in favour of Arthur 
Charles, 

Arthur Thomas Gregoiy, by his marriage settlement, 
dated the 18th of June, 1825, conveyed certain here- 
ditaments to trustees upon trust to selL Under the 
trusts of the sale-moneys he took, in the events which 
happened, an absolute interest in the corpus after the 
deaths of himself and his wife. 

By his will dated the 2nd of December, 1825, ina<l* 
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after his marriage, he disposed of this rereTsionary 
interest in the foUowing words — 

" I give and bequeath unto Francis Gregory, the 
youngest son of my brother Francis Gregory, from and 
after the decease of the survivor of myself and the 
said Caroline Gregory, my said wife, all and singular 
the moneys to arise and be produced from the sale of 
my said hereditaments and premises hereinbefore 
mentioned, and the stocks, fonds, and securities in or 
upon which the same shall be invested at the time 
of my decease, to hold the same to and for his own 
absolute use, and benefit ; but in case the said Francis 
Gregory should depart this life in my lifetime, I giye 
and bequeath the said stocks, funds, and securities, 
unto the five children of my brother Arthur William 
Gregoty, to be equally divided between them, share 
and share alike." 

There was no son of the testator's brother Francis, 
answering the description of "Francis Gregory, the 
joongest son of my brother Francis Gregory." At 
the date of the wiU, the testator^s brother had three 
sons, the eldest of whom was Arthur Francis Gregory, 
the second Arthur William Gregory, and the youngest 
Arthur Charles Gregory. 

Caroline Gregory survived the testator, and, upon her 
death in 1861, the settled property was sold, and the 
proceeds paid into Court under the Trustee Relief Act. 

It was now claimed by the petitioners as represent- 
ing Arthur Charles, and by one of the respondents as 
representing Arthur Francis. 

it appeared that the testator had, before his marriage 
in 1825, made a will, dated the 13th of February, in 
that year, whereby he gave to " Charles Gregory," the 
youngest son of his brother Francis Gregory, in fee, 
the hereditaments afterwards comprised in his mar- 
riage settlement. 

Mariana Gregory, a daughter of the testator*s brother 
Francis, by her affidavit; stated as follows — 

" I have always imderstood that my late uncle, the 
above-named Arthur Thomas Gregory, was one of the 
godfathers of my late brother, Arthur Charles 
Or^ry. This has always been, so far as I can recol- 
lect, received as a fact in our family, and I verily 
believe it to be the fact ; and this is also the belief of 
my only surviving brother and sister, the Rev. Arthur 
William Gregory and Caroline Perkins. 

** I never heard, and do not believe, that the said 
Arthur Thomas Gregory was one of the godfathers of 
ay late brother, Arthur Francis Gregory." 

Uobhouse, Q,.0,^ and Dickinson, for the petitioners, 
tendered tho will of February, 1825, as evidence of 
the testator's intention to benefit Arthur Charles. 

BaggaUay, Q.C., for the representative of Arthur 
Frauds, objected to its admission. 

Hobhoute, Q,C,, and Dickinson, 
1st. In the present case there is a latent ambiguity, 
&&d eztiiiuic evidence is admissible to solve it, 



Drake Y, Drake, 26 Beav. 648 ; 8 H. of L. Ca. 172 ; 

SentiM y. Marshall, 2 E. & J. 740 ; 

Bemasconi v. Atkinson, 10 Hare, 845. 
2nd. If the will is admitted, this, with Miss 
Mariana Gregory's affidavit, which is not contradicted, 
turns the balance in favour of Arthur Charles^ 

Hodgson v. Clarke, 1 DeG. F. & J. 894. 
3rd. But if extrinsic evidence were excluded, the 
Court will correct the name by the description, rather 
than the description by the name, 

Bradshaw v. Bradshaw, 2 Y. ft Coll. 92. 

Baggallay, Q,C., and Berries, for the representative 
of Arthur Francis. 

1st To constitute a latent ambiguity, you must 
have a description good in itself, but equally applicable 
to any one of several objects, 

Doe d. ffiscocks v. ffiscocks, 6 M. & W. 868 ; 
1 Jarman on Wills, 407 (8rd ed.). 
2nd. If the evidence is admitted, it ought not to have 
any weight The testator may have changed his mind. 
3rd. Arthur Francis then remains who is truly 
named, and the Court will reject the superadded false 
demonstration, 

Netobold v. Pryce, 14 Sim. 364 ; 
Oamer v. Oamer, 29 Beav. 114. 

Elderton, for the trustees, contended that the Court 
could not decide who was the object of the gift ; and, 
therefore, it was void for uncertainty. 

The Master of the Rolls said : He thought the 
old wiU was admissible in evidence ; and it was also 
sufficiently proved, in the absence of evidence to the 
contrary, that Arthur Charles was the testator's god- 
son. These were sufficient reasons to induce the Court 
to select between two persons both equally indicated. 
In the case of Hodgson v. Clarke (loc. cU,), the fact 
that the eldest son was, to the testator's knowledge, 
provided for, while the other was not, was taken into 
consideration, and made the ground of decision. 
Here it was urged, that the will was, at any rate, ad- 
missible to show, that the testator knew that his 
youngest nephew was Charles. That fact was equally 
in favour of both the nephews ; but he could not 
admit part of the will, and reject the rest That 
being so, the will showed the testator's intention to 
benefit his youngest nephew, and it made the demon- 
stration sufficient 



Mackensie V, Brad- 
bury. 



Master of the Bolls. 
16 Junk, 1865. 

Will, Construction — MisrecUaL 

A mere erroneous recital in a codicil qfwhai the 
testator has given by his toUl, does not operate to create 
a new gift, or to vary the disposition made hy the will. 

Adams v. Adams (1 Hare, 637), ea^lained. 

Jane Reed, by her will dated the 2nd of February, 
1869, gave 10002. to John Mackensie in trust for such 
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one or more of the children of her niece, Majy Brad- 
bury, as should attain the age of twenty-one years, and 
the children of such of the legatee's children as should 
die under that age. 

At the date of this will, Mary Bradbury had only 
one child, Francis. Another, WiUiam, was bom be- 
fore the Ist of March, 1860, on which day the testatrix 
made a codicil, commencing as follows : 

''This is a oodicU to the wUl of me, Jane Keed, 
of," &C. " Whereas by my will, or a codicil thereto, I 
have bequeathed to Francis, the son of my late hus- 
band's niece, Mary Bradbury, the sum of 10002., pay- 
able as therein mentioned. Now, I hereby declare 
that the said legacy shall not be payable until the 
said Francis Bradbury shall attain the age of twenty- 
one years, but with power to the trustees or executors 
of my will to pay or apply the interest or Income 
thereof in or towards his maintenance or education in 
such manner as they shall in their discretion think 
best." 

By the same codicil, the testatrix gave to her niece, 
Frances Jemima Reed, a legacy (afterwards revoked) 
of lOOOZ., but in the event of her dying without leav- 
ing lawful issue, she gave the same to Francis Brad- 
buiy, to be payable when he attained the age of 
twenty-one years, ** with similar power to the trustees 
or executors of my will as expressed with regard to 
the hereinbefore-mentioned legacy to him, to apply 
the interest or income thereof for his maintenance and 
education in the meantime.** 

Francis Bradbury contended, that the recital in the 
codicil conferred upon him by implication a legacy of 
10002. payable at twenty-one, in addition to any 
benefit he took under the will, or that at all events 
such recital operated to revoke the trusts declared of 
the 10002. given by the wUl to John Mackensie, and 
to substitute a trust in favour of him alone. 

The trustee filed a bill to have the true construction 
of the will ascertained. 

Diekent, fox the plaintifi'. 

Sehoyn, (I.C,, and K^kewieh, for the defendant 
Francis Bradbury, cited, 

Adams v. Adatns, 1 Hare, 537, see p. 540 ; 
Jarm. on Wilb^ 492 (8rd ed.). 

Souihgate, Q.C7., and E, JtodwcUf for the residuary 
legatee, cited. 

Re AmokPa SstaU, 33 Beav. 163, 171 ; 
Smith V. FiUsgercOd, 8 Ves. & B. 2. 

Wiekens, for the children of Mary Bradbury other 
than Francis. 

Ths Master of thk Rolls said: The general 
principle was clear, that a mere erroneous recital, a 
statement that a testator had g^ven something which 
he had not, would not create a gift or legacy. The 
question was fully discussed in the case of Dashwood 
y. P&yUm (18 Yes. 27). There might be some dicta 
apparently in conflict with this rule, but he was satis- 



fied that it was not the intention of Yioe-GhinceUor 
Wigram, to decide the contrary in Adamt v. Adatu 
(loc cU,), On this particular codicil there might 
perhaps be some question. If there had been no will 
forthcoming the words of the oodicil that the legicj 
should not be payable until twen^-one^ possibly 
might be considered as a direction to pay at tbat time. 
But in fact the will was in existence, and it contained 
a legacy of 10002., payable to Francis Bradbury and 
others children of the testatrix's niece. He thou|^t 
that the testatrix only meant to refer to the legacy 
before given, and to direct the time of payment sad 
mode of application. There would, therefore, be i 
declaration that only one legacy of 10002. was given; 
and that such legacy was given in fiivour of the chil* 
dien of Mary Bradbury as mentjonwi in ths wilL 



Kindepsley, V..C. } bkkhkr •. Majoe. 
12, 13, 14 June, 1865. S 

Purchase in the Namd cf Another^Evid^nct 

Stock purchased hy a married tooman out offMMy, 
the proceeds of her separate estate, wu placed inU> thi 
name o/her niece. The aunt, by letter, said that it vm 
her intention thai the stock should be for the nieec htr- 
self; but a power of attorney was given by the nieet, 
which authorised her aunl to receive the dividesds, avd 
sell the stock:— 

Held, that.on the death of her aunt, the niece was 
beneficially entitled to the dock. 

The letter containing the intimation of ths aunCs 
intention to benefit her niece was destroyed by the nietf » 
in pursuance of a direction oontained in it : — 

Held, that the verbal evidence of the niece and a 
person who had seen the letter, was sufficient to satisfjl 
the Court as to its contents. 

Upon the marriage of the pLiintifi; which took 
plaoe in 1856, a settlement of the property of his 
intended wife was made to her separate use, giving her 
a power of appointment over it 

In June, 1860, Mrs. Beecher, the plaintirs wife, 
made her will, and thereby disposed of all her pio- 
party. 

In July, 1861, Mrs. Beecher caused a sum of i^- 
stock, then standing in the name of a niece of hen, 
Helen Stone, to be transferred into the nsmo of t^« 
defendant, Maiy M^or, who was also her nleoe. She 
also caused a further sum of 6001., then purchased, to 
be placed into the name of Maiy Mi^r. The Court 
held, upon the evidence, that both sums of stock hid 
been purchased out of the proceeds of the sepsnte 
estate of Mrs. Beecher. 

About the same time, Mrs. Beecher wrote to her 
niece,- informing her that the stock had been placed in 
her name, and that she (Mrs. Beecher) inieided that 
her niece should have it for herself. The letter con- 
tained a form of power of attorney for Mia. Beecher to 
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Teceive the income of the stock, and also to sell it. 
Mary Major executed the power of attorney, and 
returned it to Mrs. Beecher. 

The letter directed Mary Migor to destroy it, which 
she did upon the advice of Colonel Crofton, in whose 
service she then was. 

Mrs. Beecher died on the 7th of March, 1864, and 
the plaintiff instituted this suit as executor of his late 
wife, inter lUia, to get a declaiatioii that Mary M^jor 
was trustee for Mis. Beecher of the 10002. stock. 

There wore affidAvits by Maiy Migor and Colonel 
Crofton as to the existence and contents of the da- 
stroyed letter. 

There was evidence to show thai Mary Major had 
for a time lived with Mrs. Beecher, had been put to 
school by ber for a year, had been apprenticed by her 
to a milliner, and had received many acts of kindness 
from her. • 

Sekombarg^ iot the plainti£ 
The power of sale being reserved was a contempoia- 
neons act showing that it was intended that the whole 
beneficial interest was to be reserved to Mrs. Beechar^ 
Prankerd v. Prankerd, 1 Sim. & Sto. 1 ; 
Mughes r. SMbg^ 1 Haie^ 476 ; 
Smith V. Ward, 15 Sim. S6 ; 
Patentm v. Murphy, 11 Hare, 88. 
The evidence of the letter would not be received by 
the Court ; it was evidence of those interested : and 
the Court would lean most strongly against those 
persons who had destroyed documentary evidence. 

If that evidence were admitted, the letter only 
declared an intention of giving a future benefit. And 
that intention having never been more fully carried 
out, the Court would not cany it further. 

It would be said that Mra Beecher had put herself 
in loco parentis towards her niece, but this was not 

w, 

EcparU Pye, 18 Yes. 140 ; 
Poiois V. MansJUld, 8 MyL & Cr. 359 ; 
Soarr. PoUtr, 4 K. & J. 162 ; 
Fcrrui v. Porrut, 5 N. R. 299 ; 
TvcktT V. Bwmym, 13 W. R. 771. 
A female oould not put herself iiCloco parmtis, 
HoU V. Frederick, 2 P. W. 356 ; 
Rt Dc VisTM, 12 W. B. 679. 

ff. Palmer, Q.C., and Sioanston, for the defendant 
Mary Major. 
^There was a complete gift; the words "I intend 
it for yourself," did not refer to anything more re- 
maining to be done. The legal estate was in Mary 
Major, 

Vandeahurg v. Palmer, 4 E. ft J. 204 ; 
it was quite compatible with complete interest being 
given that a power of revocation should be reserved, 
Hughes v. StuJbbs (toe. cit). 
Mrs. Beecher had placed herself in loco parentis, 
George v. The Bcmk of England, 7 Price, 646 ; 
Currtmt v. Jago, 1 Coll. Ch. C. 261. 



A female oould be placed in loco parenHs, 
Ltfdden v. Ellison, 19 Beav. 564 ; 
Tepikam v. WM, 2 Ves. 208. 

B. Ward, for tiie surviving trustee of the marrii^ 
settlement of 1856. 

Schomberg, in reply, cited, in addition to the abo¥e 
cases, as to the intention of Mrs. Beecher, 
Ihipple V. Carles, 11 Hare, 88 ; 
Bentley v. Maekay, 15 Beav. 12; 
BOer T. Kidder, 10 Yes. 367. 

EiVDEBSLET, Y.-C, said : All the cases seemed to 
establish the proposition that the intention of tbe 
settlor was what had to be determined. Many of the 
cases cited had little direct bearing on the matter then 
under consideration ; that was to say where a person 
made a voluntary gift to one person the question rose 
as to whether the donee intended the subject of the 
gift to be held in trust for a third person. But that 
was not so then — ^the stock was not standing in th» 
name of a person who did not claim to be oes<ui-^ii«- 
truH : the stock had been placed directly in the name of 
Maiy Mf^or. The question was, not whether there 
was a trust for Mary Major, but whether there was 
a trust for the settlor herself— whether Mary M^jor 
held the property beneficially, or in trust for ^Sxe, 
Beecber. 

The Courts had established certain presumptions for 
the purpose of arriving at what the intentions were. 
One such presumption was, that if a purchase was made 
and property transferred into the name of another, in 
the absence of any circumstances adverse to such pre- 
sumption, the property was to be held in trust for the 
person who made the purchase, and caused the transfer 
to be made. Another presumption was, that if the 
person in whose name the purchase had been made 
was a child of the purchaser, it was intended as an 
advancement. 

But after all, these were only rules for the Court to 
act on in the absence of circumstances rebutting those 
presumptions. If the person who made the purchase^ 
or caused the transfer, were contemporaneously to 
express a contrary intention, either by writing or 
verbally, or by his acts, that would be sufficient to 
rebut the presumptiona If he were by word, or act, 
to intimate that he intended the fhnd to be for his 
own benefit, that would be a sufficient indication, that 
an advancement for his child was not intended. 

The testatrix, Mrs. Beecher, could not be held to 
have stood in loco parentis to Mary M^or; but the 
evidence which had been put in, with respect to the 
many acts of kindness Mary M^jor had received from 
Mrs. Beecher, might fairly be used on her behalf, to 
show the probability of a beneficiary interest in the 
funds having been intended for her. 

Was there any contemporaneous expression of what 
Mrs. Beecher had intended, when the fund Was placed 
into the name of Mary Miy'or ? It was true there was 
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no documentary evidence, and the letter, which was 
said to have contained such expressions, had been de- 
stroyed by the very person claiming a benefit under 
that letter. This, the plaintiff argued, was fatal to 
the case of Mary Major. The Court required the best 
evidence that could be produced : and it would lean 
against those who had destroyed documentary evidence. 
No doubt this was so ; but there was such evidence 
before the Court, as clearly established that the letter 
to Mary Major directed her to destroy it, and that, in 



Eindersley, V.-C. 

14 June, 1865. 



Re Leeds Bakcino 
Company. 
I Ex parU Bakrett (2). 



J 



Winding-up — Coniributum — Clotta — AUoU 
ment of New Shares. 

New shares in an unlimiled banking company tern 
issued upon termSf that profits were to he txceived afler 
accordance with that direction, the letter was actually , ^ gi^^^ ^y^ — Ufore which day the company stepped 

destroyed. Mary Major had hesitated to destroy the payment: 

letter, and before doing so had taken it to Colonel i Ji^\^ that the new shares toere liable to contribute hf 

Crofton to ask his advice, and it was in accordance I paying eaUs equally with the old. 

with his advice, given bond fide, that the letter was i 

destroyed. It was a case, then, in which the I This was a summons adjourned from Chambers for 

Court would receive evidence as to the contents of j the purpose of determining the llabUity of one class 

the letter : and the evidence was, that Mrs. Beecher ; oi sharehold^s to pay calls as against another 

intended the fund for Mary Major herself. This was cLiss, and was a representetive case. 

not that she had some present intention which she The Leeds Banking Company was formed in 1832 

might change : but that she caused the fund to be with a nominal capital of 10,000 100/. shares, of which 

phiced in the name of Mary Major, as carrying out P*rt only were then issued, which shares were called 

that intention. The evidence had been impugned, on j sharee of class A. 

the ground that it was that of an interested person ; In Junfe, 1864, Mr. Barrett held some of these shares, 

but he (the Vice-chancellor) thought, particularly upon . 15^- per rfiare liad then been paid up on each shaie. 



comparing the affidavits of Mary Major and Colonel 
Crofton, it was not only the best evidence that could 
be got, but also such as the Com*t ought to be satisfied 
with. 

Again, the power of attorney executed by Mary 
Meg or authorised not only t^e receipt of the income by 
Mrs. Beecher, but also a sale of stock itself. This 
was a matter of importance, and afforded the inference 
that Mrs. Beecher did reserve to herself power, at any 
rate, of destroying any benefit she intended for her 
niece. That she kept the matter nnder her own 
control, Prankerd v. Prankerd {toe. eit.) Jiad been 
adduced, as bearing upon this point, and showing that 
no present benefit was intended for Mary Major, but 
that was a case of copyhold granted to a son by 
his &ther, and at the same time surrendered to the 
use of his will, which latter circumstance was con- 
sidered to amount to a declaration that the father 
meant it to remain at his own disposal. There there 
was no indication of any benefit being intended for 
the son, but an act indicating that the ownership was 
intended to be reserved to the father ; while here Mrs. 
Beecher had made an actual clear declaration of the 
benefit she intended for her niece. His Honour could 
not, under the circumstances, come to any other con- 
clusion than that Mrs. Beecher deliberately intended 
that her niece should have the funds after her death, 
and she had left nothing undone to effect that inten- 
tion, — all she did was to retain a right to the dividends 
for her life, and a power to revoke the benefit she had 
conferred. 



At that time it was determined to issue the rest of the 
shares, giving the old shareholders a right to take 
them pari passu, according to the number of their 
old shares, at the price of 302., to rank as having 15{. 
paid up. 15/. being paid as premiam. A circnlar 
informing the shareholders of this intention, contained 
the following paragraph :— 

** If taken up, the amount must be paid to the 
bank on or before the 1st October next (if paid before 
that time interest at 5 per cent, will be allowed), and 
the shares will then be entitled to one quarterns divi- 
dend at the end of the year." 

The new shares were allotted, and Mr. Barrett ac- 
cepted some and paid the price of them. The new 
shares were called shares of class B. 

The bank stopped payment on the 19th of September, 
1864, and on the 24th a petition was presented upon 
which ultimately a winding-up order was made. 

The holders of shares of class B disputed their 
liability to be made contributories at all, but his 
Honour Vice-Chancellor Kindersley, decided that 
they were liable, and that the shares had been 
allotted, 

Me Leeds Banking Company, Ex parte Barrett (1), 
5 N. R. 460 ; on appeal, 6 N. R. 242, 
when Vice-Chancellor Kindersley's decision was 
affirmed. Knight Bruce, ^L.J., dissenting. 

A call of 70/. per share having been made on shares 
of dass A, which had been expended, a like call was 
made on shares of class B, which was disputed on 
the ground that the losses which made the call 
necessary, were incurred previously to the issue of the 
new shares, and therefore the holders of the shares 
ought not to contribute. 
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Olass€y (iC.y and CUton, for the official liquidator, 
asked that the shares of class B might be made liable 
to pay the calls. 

Baily^ Q.C., and Wiekens, for Barrett, said the new 
shareholders could not have been sued for debts incurred 
prenoiuly to the issue of the shares, they were only 
liable, if at all, as between the co-partners ; and that 
depended on the particular bargain. And there was 
no bargain which would make them liable. 

KiNDERSLBY, V.-C, without Calling for a reply, 
said : He could not entertain any serious doubt upon 
the qaestion now before him. The shares upon which 
the disputed calls were made, had, by the Court, been 
held to hare been duly allotted. It was true that 
the allottees were not to have any share of the profits 
till a subsequent time, receiying interest for what they 
might have paid until that time, on account of the 
shares ; but this did not constitute a baigain, that the 
Dew shareholders should not be liable, as between 
them and the other shareholders, for losses preyiously 
incarred ; and in the absence of such a bargain he 
must hold the new shareholders to be liable equally 
vith the old- 
It would be unnatural to suppose such k bargain was 
'mt«nded from the difficulty in working it out. And 
though the shareholders would not receire any profits 
dedared till after the period agreed upon, they might 
receive profits arising out of tnmsactions which took 
place previously to that period. 

The costs of both parties would be allowed out of 
the assets. 

Kmdepfdey,V..a I robhousb x;. Mom 
U June, 1865. ) 

O, Construction — Locke King's Act — 17 <fe 18 
Vict c. 113 — EsConeration of Mortgaged 
Estate — Administration of Assets. 

A UsUUor declared that hia personal ataU should he 
liable to the payment of all his just debts : — 

Held, that a mortgaged estate toas exoneraled from 
th£ mortgage debt, so far as the personal estate of the 
i*^^(ifffr toould extend. 

Since the Wills Act, 7 Will, 4 «fe 1 VicL c. 26, an 
f^iate included in a residuary devise is liable in order 
ofadministrtUion before specifically devised estates. 

This was an administoition suit. The plaintiff was 
executor of the testator in the cause, and devisee of 
an estate which was subject to a mortgage. 

The testator had, by his will, declared that his per- 
sonal estate should be liable to the payment of all 
hisjast debts and funeral expenses; and had devised 
the residue of his real estate. ' 

Two questions arose. First, whether the declaration ' 
as to the payment of debts was such an expression of a 



contrary or other intention, as, would under Locke 
King's Act (17 ft 18 Vict. c. 118), exonerate the mort- [ 



gaged estate out of realty, the personal estate being 
insufficient. Secondly, whether the estates comprised 
in the residuary devise were to stand in the order 
of administration on the footing of specifically devised 
estates, or to be liable in priority to them. 

BovUl, for the plaintiff, on the first point, cited, 
Moor V. Mo<yr, 2 N. R, 347 ; 
Eno y. Tatham, 1 N. R. 529 ; 4 Giff. 181. 
It was necessary for the testator to indicate that he 
meant to exonerate the estate, but not in what way 
he proposed to exonerate it An expression which 
showed any intention of exoneration took the estate 
entirely out of the Act. 
On the second point he cited, 
Spong V. Spong, 3 Bll (n. s.) 105, 106 ; 
Dady y. Cartridge, 1 Drew, k Sm. 236 ; 
Rotheram v. Rotheram, 26 Beav. 465 ; 
Greathed v. Oreathed, 26 Beav. 621 ; 
Bameioell v. Lord Cawdor, 7 Mad. 453 ; 
Bameioell v. Iretnonger, 1 Drew. & Sm. 342 ; 
2 Jarman on Wills, 588. 
[Thx Yice-Chancellos intimated that the defen- 
dant's counsel might confine their aigument to the 
second point.] 

Jason Smithy for persons interested in the redduazy 
devise, contrit, cited, 

Smuss v. Smith, 2 De G. ft Sm. 722 ; 
Eddels v. Johnson, 1 Giff. 22 ; 
Pearmain v. Tunss, 2 Giff. 130 ; 
Edtoards v. Pugh, 2 Giff. 135, n. ; 
Clark V. Clark, 6 N. R. 86 ; 
Rickard v. BarreU, 3 Kay ft J. 289 ; 
Michell v. Michell, 5 Mad. 69. 

Dixon in same interest. 

KiNDBBRLEY, Y.-C, without Calling for a reply, 
said : He desired to follow the opinions of other 
Judges, but he did not see how he could depart 
from the opinion he had given in the case of Dady 
y. Cartridge {loc, cit.). He had arrived at that deci- 
sion after most careful and mature deliberation. 
Under the old law, which had not been changed, 
when a testator had bequeathed all the residue 
of his personal estate, the legatee took aU that was 
over after satisfying the specific gifts ; and he took 
nothing specific. But with regard to realty it was 
just the other way, the testator could only by law 
devise what he had at the date of the wiU, and if a 
devise failed or lapsed the property descended, and 
did not go with the residuary devise. Therefore the 
residue of the realty was just as much specific, as if 
the particular property of which it consisted had been 
named. The WilU Act did away with these distinc- 
tions. Asthereasonfor the distinction as to UabiHty 
had ceased, the distinction itself ought to cease. 
Moreover the doing away mth the distinction as to 
liabiUty enabled the Court more nearly to apply to 
real estate the principles applicable to personal estate 



288 



THE NEW REPORTS. 



^4 Sun, 1S6&. 



in the matter of liability to payment d debts, ifhkh 
had been the object of all legislation on the snbjeot 
He adhered, therefore, to his former opinion, that the 
residnary real estate was liable before that spadfioally 
devised. 

Upon the question, as to whether the .devisee of the 
mortgaged property was entitled to be exonerated, 
not merely out of the personal estate, but also out of 
the real estate specifically devised, he thought it was 
competent for a testator to say that Locke King's Act 
should not apply as far as his personal estate was con- 
cerned, but that the mortgaged estate should not be 
exonerated from its incumbrances to any greater 
extent. And though the testator had not expressed 
himself in fo many worda^ yet that was his intention. 

Kinderaley, V-0. | Talbot v. Mabshfibld. 
14 JuNi^ 1865. ) 

Production of Documents — Privileged Commu- 
nicatiom — CounseVs Opinion — Trustee, 

Trustees sent a east far optnion of counsel with 
respect to a power of advancing pari of the trust fimds, 
JAtigcUion aflerwards ensued, one of the maUers in diS' 
puSs bemg whether the trustees had exercised the power 
of cuivancement wrongly : — 

Held, thai any of the oestuis-qne-trustent had a 
right to the production of the case and opinion. 

This was an adjourned summons by the plaintiE 
a cestui^ue-trust for the production of documents 
which the trustees had refused to produce. 

The plaintiff alleged that the trustees had made 
advances in favour of other of the cestuis-gne-trustent 
beyond their power, to the detriment of the plaintiff. 

Among the documents which the trustees refused to 
produce, were two eases and opinions of counsel. The 
fitvt case was submitted and opinion taken before any 
litigation was begun or threatened, and related to the 
power of the trustees to advance among their eestuis-fus' 
trustewt. The other case was submitted to counsel 
after litigation had begun or was threatened, and was 
in nference to the matters in dispute. 

Glasse, Q.C., and Dixon, for the plaintiff, asked that 
the trustees, might be compelled to produce the cases 
and opinions, inasmuch as they related to the manage- 
ment of the trust property. 

if. Palmer, Q.C., aid Miggins, contended that the 
opinions referred to the matters in litigation, and a 
trustee would not have to produce them to a hostile ^ 
eestuUque^rust more than to any one else, 

Ford Y. JMphin, 1 Drew. 238 ; 

Browny. OakOuM, 18 Beav. 252. 

Dixon, in reply. 

KiNDBBSLET, Y.-C, Said: The first opinion had 
been taken by the trustees for their guidance in the 
ezeoution of a power. It was said that this opinion was 



for tbe benefit of those of the oneiiif-ftie-tnisfojUonly, in 
whoae fiivour the advanoes were made, to ths detri* 
ment of the others. But it was for the benefit of sll the 
ceatuis-gue-^trusUnt to have the trust properly adminis- 
tered ; and to that extent it concerned the interests 
of all the cestms-que-UmslenU The first case and opi- 
nion must be produced. ' ; 

The second case and (pinion were clearly privileged, 
as the case had been submitted to couasel since 
hostile proceedings were threatened. 



15 JuNX, 1865. 



WAJuaroELD V, Duu of 

BUOCLEirCH. 



Practice — Interim Injunction — Undertaking at 
to Damages* 

The OeuH win, as a general rule, reguire an under' 
taking as to dasnages, fiwnapearty in whose fawsre^ 
interim ii^nMm is granted, or eantinued. 

In this suit an interim iiy unction had been obtained 
to prevent the Duke of Buccleuch and his tenant from 
working an ironstone mine, so as to produce a nb* 
sidence of the plaintiff's lands. 

This was a motion for a perpetual injunction to 
restrain the working of the mine ; but it was arranged 
that the motion should stand over until the hearing, 
the ix\junction being continued as against the tenant 
only. 



Shapter, Q.C, {Druee with him), for the 
objected to continuing an undertaking as to dame^ 
which had been given upon the ex parte appliation 
for an injunction, — on the ground that he was fore- 
going his right to bring the motion on then. 

Olasse, 0.0. {Freeling with lum), lor the tenant, 
aaid, that the Lords Justices now made it theit in- 
variable custom to require an undertaking, 

Tuck V. Silver, John. 218 ; 

ChappeUr, Da/oidson, 8 De G. M.ftO. 1; 

Seton on Decrees, 820. 

Baity ^ Q.O., and Jffardy, for the Duke of Boecleacli 

KiNDEBSLBY, V.-C, Said : It was exceedingly desir- 
able that there should be some invariable role on 
the subject. It was the object of the Court not to 
express any opinion on the merits of the case until tk 
hearing, such a rule would promote that object, tnd i^ 
seemed to him otherwise reasonable : however, be 
must inquire whether the Lords Justices did make it 
their invariable pfaotice. 

After inquiry, his Honour said he had found the 
practice of the Lords Justices to be as stated : and, in 
future, he would (unless under exceptional circum- 
stanoes), make it his invariable rule to require an 
undertaking as to damages from the party in whose 
favour an interim injunction, or restraining ordeft 
should be granted, pr continued. 
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COMMON LAW. 



10, 31 Mat, 1865. 



I CowLEs V, Potts. 



Slander — Primlege^'Malice, 

In order to iugtify the publtccUum of slanderous words 
prim& facie actionable, on the ground thai the occasion 
is a privileged one, the words used must he stricUy 
relevant to the occasion. 

Though in such a publication the use of language 
inlemperate and unnecessarily strong is rightly left to 
the jury as evidence of malice, yet such language, if 
spoken honestly, unihout malice, and strictly wUh re- 
ference to the occasion, does not take away the privilege. 

Cf the plaintiff's employer, asked the defendant to 
sign a protest against a proposal to dismiss the plaintiff 
from a trusteeship. The defendant refused, and upon 
being pressed to give his reasons, said he wovld never sign 
" to keep a big rogue like the plaintiff in the trust,** 
that the plaintiff had left the parish, as other rogues 
did, without paying his creditors^ and that he had 
robbed him (the defendant) of forty shillings, and 
added, "lam surprised you (C) should keep him in 
your service to contaminate your so7i, he is such a 
rogue." In consequence of this conversation C dis- 
missed the plaintiff. In an action for these words, the 
jury having found that the words were spoken without 
TTuilice: — 

Held, that the communication was privileged, since 
there was a duty towards those who were concerned in 
the trusteeship, and an interest of the defendants own, 
making it a reasonable occasion warranting the dtfen- 
danfs statement of that which he believed, so far as it 
toas pertinent to the fitness of the plaintiff for the trustee- 
ship : 

Held, also, that the intemperance of the defendant's 
language, and the unnecessary force of his expressions, 
vjere rightly left to the Jury as evidence of malioe, biU 
(the Jury having negatived malice) did not take away 
the privilege. 

TrjeT V. Kinnersley (33 L. J. C. P. 90), com* 
mented on. 

DecUntioii for ilmder, vhenby the plaintiff lost a 
aitoation aa iann bailiff. 

Plea.— Not guilty. Itiaa thanoii. 

At tha trial before Chanoell, B., it was piored that 
the plaintiff had long been a trnatee of a certain 
charity, and a proposal having been piade to dianuas 
him from the tnisteeehip, two peraont of the name of 
Cooper, one of whom waa the plaintiff's employer, at 
the plaintiff's request, cauTassed for aignatnres to a 
protest against such dismissal. The defendant, on 



being aalced by them to sign, refused, giving no reason ; 
but on being pressed by the plaintiff's employer to 
give his Teaaons, said he woold never aign '' to keep 
a big rogue like Cowles in the trust, " that the plaintiff 
had left the pariah, aa other rogues did, without pay- 
ing his creditors, adding, '* He has robbed me of forty 
shillings." This was explained to mean, that the 
plaintiff had obtained from the defendant goods to 
that amount without paying for them, and the plain- 
tiff's employer so understood it at the time. The 
defendant proved that he added the words (not com- 
plained of in the declaration), *' I am aurprised you 
should keep him in your service to contaminate your 
son, he is such a rogue." The plaintiff's employer, 
in consequence of this oonversationf dismissed the 
plaintiff from his service (thia being the special 
damage), saying that ''he would not have a big rogue 
and awindling thief in the housa where his aon was." 
His son was about eighteen yean old. 

Channell, R, directed the jury that the ocoaaion 
was not privileged, but aaked them to aay whether, 
in their opinion, the words were spoken with or with- 
out malice. The jury found that the words were 
spoken without mslice. Tenlict for the plaintiff for 
lOl. 

Keafie, Q.C., having obtained a rule nisi to set 
aside the verdict and enter it for the defendant, pur- 
suant to leave reserved by Channell, B., at the trial, 
on the ground that the communication was privileged, 
and that the jury had negatived malice, 

aUalley, Q.a, and Butwer, Q,0,^ now ahowed 
cause. 

The verdict ought to stand for the plaintiff, the 
jury having found ** no malice," to make it a verdict 
palatable to the defendant. See 
MUne V. Marwood,^ C. B. 778. 

In cases of slander, there are always two questions 
for the Judge. 1st Is the occasion privileged f 2nd. 
Assuming a privilege to utter slander A, is there any 
privilege for slander B ? Here — 

1st The occasion was not privileged, 
Martin v. Strong, 5 Ad. & £. 586. 

2nd. The defendant said more than waa necessary. 
He was justified in aaying^ " I won't sign, because he 
acted so-and-so towards me ; " but not in saying, '' He 
is a rogue." 

[Mellou, J. — Has he not a right to say, bond fide, 
" He has cheated me ; he may cheat the trust ? " This 
trust required an honest trustee.] 

He may state facts, but not his own inference or 
suspicions. 
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Robertson t. McDougall, 4 Bing. 670 ; 

Fairman v. IveSy 5 B. & Aid. 642 ; 

Godson V. Honu, 1 B. & B. 7 ; 

Wenman v. Ash, 13 C. B. 836. 
[Mellor, J. cited, 

Somerville v. Hawkins, 10 C. B. 583.] 
[Blackburn, J. — In answer to the question, "Does 
your servant understand horses, and know London ? " 
is a man privileged in saying, '* He neither knows 
London nor understands horses, and he has been con- 
victed at the Old Bailey ? " I should be sorry to hold 
that a master must answer exactly by the card, and 
only the questions asked.] 
In 

Cooke y. Wildes, 5 £1. & Bl. 343, 
t was held that 

Wright V. WoodgaU, 2 Cr. M. & R. 673 ; 
and 

Oilpin Y. Fowler, 9 Exch. 615, 
ntweigh 

Tuson V. Evans, 12 Ad. & K 733. 
The present case comes clearly within 

Fryer v. Kinnersley, 3 N. R. 125 ; 38 L. J. C. P. 
96; 
and, assuming the occasion to be privileged, there was 
a clear excess in the expression of surprise that Cooper 
should keep the plaintiff near his son, 

Stark. Libel, Preliminary Discourse, Ixxxvii. 

J!oogood V. Spyring, 1 Cr. M. & R. 181. 
The Judge who tried the case and heard all the 
evidence, is the best judge of the privilege, and he 
decided there was no privilege ; and this Court will 
not say that he was necessarily wrong. The finding 
of the jury that there was no malice was outrageous, 
and ought to be set aside. 

Keane, Q.C,, and Markby, in support. 
The conversation was all connected together ; it is 
clear that, in answer to questions, the defendant was 
privileged in saying what he knew and thought. 
Whethtr the defendant went beyond the privilege, 
was a question for the jury, and they have found that 
there was no malice, 

Oeorge v. Goddard, 2 F. & F. 689 ; 
Peacock v. Beynal, 2 Brownl. & Gold. 151 ; 
Fryer v. Kinnersley is unintelligible. 
[Blackburn, J. — I cannot quite follow that case. 
I cannot understand the ratio decidendi,] 

[Mbllor, J.— It certainly is at variance with a 
great many other cases.] 
[BtUtcer pointed out that 

Whiteley v. Adams, 88 L. J. C. P. 89, and 8 N. 
K 126, 
was decided the day before the considered judgment 
in Fryer v. Kinnersley was delivered.] 

[Blackburn, J. — ^With the greatest respect for the 
Common Pleas, we say we cannot understand Fryer v. 
Kinnersley.] 

Whiteley v. Adams is very like the present case, and 



is conclusive in our favour. Cooke v. Wildes is an 

authority, that the question whether the privilege was 

exceeded, ought to be left to the jury. See Toogood 

V. Spyring, The expression of the defendant that the 

plaintiff was not fit to be near Cooper's son, was aot 

included in the declaration, and no point was made of 

it at the trial. 

Cur, adf. vulL 

81 Mat, 1865. 

Blackburn, J., delivered the judgment of himself, 
Mellor, and SheS, J J, 

In this case the action was for words spoken to oae 
Cooper, imputing to the plaintiff that he was a rogQe, 
in consequence of which, the plaintiff lost his aitoatioa 
as servant to Cooper. Plea, not guilty. On the trial 
before my Brother Channell^ it appeared that the 
plaintiff was a trustee of some local charity, that it 
had been proposed to remove him from that trust, and 
that Cooper, to whom the plaintiff was then fana 
bailiff, at the request and instance of the plaintiff, 
was canvassing for signatures to a protest against hii 
being turned out of the trust Cooper requested the 
defendant to sign this protest : and he having refasei 
to do so, was pressed to give his reasons, and gare 
them, namely, that he would not keep a big rogue like 
the plaintiff in the trust Being further pressed, he 
explained the reasons for this opinion, which were that 
the plaintiff had left the parish under discreditable 
circumstances, and without settling with his creditors, 
including the defendant, so that it was plain that the 
words wero iised in a sense disparaging to theplaintifii 
but not actionable without special damage. Cooper 
gave evidence that he, in consequence of these words, 
dismissed the plaintiff^ not wishing, as he said, t^ 
have him near his son, a boy of about eighteen. 

At the close of the plaintiff's case, the defendant's 
counsel submitted that there was no case, as the 
words were privileged by the occasion. 

The learned Judge said, that he should reserve the 
question for the Court above, and in the jneantime 
leave to the jury the two questions, whether the special 
damage did result from the words spoken, and the 
amount of damages, and also (in case the Court shonld 
think the words privileged by the occasion) whether 
there was malice I 

The defendant's counsel then called witnesses, 
and amongst others the defendant himsell^ whose 
account of the conversation with Cooper did not 
materially differ from that given by the plaintiff's 
witnesses, except that defendant stated, that towards 
the end of the conversation he told Cooper that he 
(defendant) was surprised that he kept such a man as 
the plaintiff on with his son. 

The jury found that the dismissal was in conse- 
quence of the slander uttered by the defendant, and 
assessed the damages at 102., but they negatived mali^^e. 
The verdict was then entered for the plaintiff, with 
leave to move to enter a verdict for the defendant if 
the Judge ought to have held that the words were 
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priTiIeged. A role nisi was obtained accordingly, 
which WIS argned before my Brothers Hellor and 
She«, and myae^f, daring last Term. During the 
argument a doubt occurred to some of ns, whether 
the words which, according to the defendant's own 
account, he had spoken, as to his surprise that Cooper 
should keep the plaintiff near his son, were not so 
disjoined from the discussion about the trusteeship 
as not to be privileged, whatever might be the case 
with regard to the other words ; but, on reference to 
the learned Judge, we are informed that the whole of 
what was said about the plaintiff's character was said 
with reference to the discussion, whether it was 
proper that he should be continued as a trustee of 
the charity ; and that the question reserred to the 
Court was, whether, that being the ease, words im- 
puting roguery to the plaintiff were primd facie pri- 
rileged or not. The intemxMrance of the defendant's 
expressions, and the assertion on his part that the 
roguery of the plaintiff was so great, that he was not 
fit to be near yonng Cooper, were left to the jury as 
eridence of malice, but that being negatived, the 
question reserved is, whether the occasion excused 
language strongly disparaging the plaintiff's character 
for honesty, but bond fide spoken with reference to 
the discussion, whether it was proper to take steps 
to retain him as a trustee of the charity. No motion 
has been made to set aside the finding as to malice as 
against evidence, nor would the Court, according to 
its usual practice, have granted a rule on that ground 
where the damages were so smalL We are, there- 
fore, now to take it as decided that the words were 
hfiA fidt spoken with reference to the propriety of 
taking steps to retain the plaintiff in his trusteeship, 
that discussion having been brought on by the plain- 
tiff himself causing the defendant to be canvassed for 
that purpose. 

The principle on which it depends whether words 
or writing, primd facia actionable, are justified by the 
occasion on which they are published, so as to put 
the plaintiff on proof of actual malice, has been laid 
down in Tooffood v. Spyring (1 C. M. ft R. 181), by 
Parke, B., in the following terms: '*The law con- 
siders such publication as malicious, unless it is fairly 
made by a person in the discharge of some public or 
private duty, whether legal or moral, or in the con- 
duct of his own affairs, in matters where his own 
interest is concerned. In such cases, the occasion 
prevents the inference of malice, which the law draws 
from unauthorised communications, and affords a 
qualiiied defence, depending upon the absence of 
actual malice. If fairly warranted by any reasonable 
occasion or exigency, and honestly made, such com- 
munications are protected for the common convenience 
and welfare of society, and the law has not restricted 
the right to make them within any narrow limits." 

This exposition of the law has always been approved 
of, the diffieolty felt being in the application of the 
niletothe pwtienUur case; and in the more recent 



decisions, such as WhiUl&y v. Adams (15 C. B. (n. b.) 
892), the tendency. has been to extend the limits of 
the moral duty or reasonable exigency which autho- 
rises the publication of defamatory matter. But we 
think that the present case falls strictly within the 
limits as kid down in Toogood v. Spyring. When the 
defendant was requested to join in taking steps to 
retain the plaintiff in his trusteeship, or to state the 
reasons why he so refused, we think that there was a 
duty towards those who were concerned in the trustee- 
ship, and an interest of his own, making it a reason- 
able occasion warranting his statement of that which 
he believed, so far as it was pertinent to the fitness of 
the plaintiff for that office. And this was still more 
clearly the case when we find that the defendant was 
canvassed at the instance of the plaintiff himself. 
Under such circumstances the plaintiff cannot, as we 
think, complain of any statement honestly made, if 
pertinent to the question whether the plaintiff was 
fit to be trusted, and every statement relating to his 
honesty and previous conduct in business was perti- 
nent to such a question. If the defendant had made 
statements injurious to the plaintiff's character on 
some matter not in any way connected with the sub- 
ject of his fitness to be a trustee, as if, for instance, 
there had been a statement made that he had beaten 
his wife, that would have been wholly unwarranted 
by the occasion, and would consequently not have 
been privileged. But all the words of which evidence 
was given in this case were relevant to the question 
whether the plaintiff was fit to be trusted or not ; and 
that being so, we think that according to the decision 
of this Court in Cooks v. Wildss (5 £1. ft BL 828), of 
which we approve, the intemperance of the defen- 
dant's language, and the unnecessary force of his 
expressions, formed evidence of malice, which it was 
proper to leave to the jury, but did not take away the 
privilege, the jury having negatived malice. 

We think, therefore, that the rule must be absolute 
to enter the verdict for the defendant. 

Rule ahsohUe. 



16 June, 1865 
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KsTNOLDs and Another v. Jsz. 



Ship — AtUhoriiy of Master to Sign BUU of 
Lading in Foreign Port^ making Freight 
Payable to Others than Owners — Shipowner's 
Lien. 

Where a vessel is chartered out and home for lump 
freight, part whereof is to he paid on final discharge, 
and the charter provides that bills of lading may be 
signed at any rate without prejudice to the charter, the 
master has not authority upon adva'nces {not stipu' 
latedfor in the charter) being made to him for the ship's 
use, by the charterer's agent in (he foreign port, to sign 
bills of lading making freight payable to other parties 
than the shipowner, and any euch bill of lading in the 
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hamd9 of Ou ekarterm^t agent does not pr^uUm iK$ 
Mpoumer^s iknfir tke dkarter-parfy firt^fki. 

Interpleader iasae to try the question, whether the 
deCencUnt had a right to atop the sum of Z50L part of 
bill of lading fireight made payable to the plaintiffs^ 
on account of chartered freight due to him. 

The action was by the plaintiffs, liverpool mer- 
5*TiHntM, as agents for the lender abroad, to whom frei^t 
was payable under bills of lading, against shipowner, to 
raoover money claimed by the captain as due for 
freight, and received and retained by him as agent for 
the defendant. 

It waa tried at the last Liyerpool Spring Assizes^ 
befora Shee, X, when a verdict was entered for the 
pkintiffis ^^ ^^^ ^ defendant to move to enter it 
for him. The defendant obtained a rule nisi to enter 
it for him on the 20th of April, 1865, on the ground 
til** the defendant had a lien upon the cargo. 

I^cta of the case. The plaintiSs^ Messrs. Reynolds 
ft Ca, ware Liverpool merchants, and fche defendant 
is the owner of the ship *' D. Jex." 

By charter-party of the 11th of September, 1863, 
TO*^ in Kew York between the defendant as agent or 
owners and Messrs. Jewett & Co. of New York, the 
fth ^p was chartered to Messrs. Jewett & Co. for a 
voyage from New York to China, and back to a port 
in America or Europe, for 80002., of which 1,500^. 
waa payable at Shanghai on correct discharge of caigo, 
and 1,5002. on correct discharge of return cargo in 
port of United States or United Kingdom, less 100021 
to be advanced in New York by charterers on signing 
charter-party ; and biUs of lading to be signed by ship- 
ownar at any rate of freight, without prejudice to 
^'hfu&MT. The vessel to be consigned at port of dis- 
charge to charterers' agent 

The charterers advanced 10002. at New York, and 
the ship proceeded to Shanghai, consigned to Messrs- 
Fmzar k Ca, and they, as agents for Jewett ft Co., 
the charterers, paid 5002. to the captain. He, how- 
ever,t requiring more, they agreed to advance i59l. 
more, on condition of the ship taking goods home for 
them on the return voyage, under bills of lading 
making freight payable to them or their assigns in the 
port of deliveiy. The master took the goods on 
boaidi and gpKfa the following bill of lading : 

** Shipped in good order and well conditioned, by 
Frazar ft Co., in and upon the barque called the 
"D. Jex," whereof is master for the present voyage 
Guide, now riding at anchor in Shanghai, and bound 
for Liverpool, six hundred and ninety-one pressed bales 
of cotton, and to be delivered in the like good order 
and condition at the said port of Liverpool, all and 
every dangers and accidents of the seas and of naviga- 
tion of what or kind soever excepted, unto order, or 
to his or their assigns^ he or they poftfing frtight for the 
Mid goods to Messrs. Reynolds, Mcnnd A Co,, IdvST' 
pool CIS per inargin, 

691 Bales @ 32. 155. per ton of 50 cubic feet. 



*' In witneas whenoi; the said master of the nid 
ship has aigned two bills of lading, all of this tenor 
and date, one of which being aecompliahed, the other 
to stand void. 

''Dated in Shanghai, the 2l8t of May, 1864" 

This was 1,1002. more. The ship arrived in Lirer* 
pool in November last, consigned to the plaintiffs. 
At the time of her arrival, there was a baknee of 
about 1,0402. of the 30002. chartered freight unpaid. 
The ship discharged cargo in November on the qoaj 
belonging to the dock trostees. On the Idth of 
November, the following notice was served by the 
defendant on the solicitor of the Dock Board, under 
section 194 of the Mersey Docks Consolidatian Act, 
1858: 

*< Stanley Dock. 
" On behalf of Joaiah Jex, ahip's husband of the 
baiqua *D. Jex,' now discharging in the Stanley 
Dock, we hereby give you notice to detain and ke«p 
the caigo jnought by the said vessel in the warehooses 
belonging to the said Board, until the freight and 
chargea for the same are paid and satisfied, 'of which 
wa will give you due notice ; or until a sufficient de- 
posit is made to cover such freight and charges. And 
we hereby give you notice not to pay over to any peisoa 
or persons the said freight or deposit, without our 
consent. Oa behalf of the said JoaLah Jex, 

** DuvGAKs, Squarey ft Co., 

''SoUcitors." 

The seivice was aooepted the same day. 

On tike 22nd of November, the plaiatifls deposited 
with the Dock Board, 1,4952., the fuU amoont of bUIof 
lading freight payablein Liverpool, of which 1,10(M. vis 
the freight on the 691 bales of cotton consigned to them. 
and 8952L wna for freight payable on other biib of 
lading. On the next day, tiiey commenced an action 
against the Dock Board for the recovery of the 1,100.'. 
freight, payable on their bill of lading ; and a second 
action, in the name of the charterers (Jewett k Co.), 
against the Dock Board, for the 3952. balance of freight 
deposited by theSL The Dock Board took out iaUf 
I^eader summonses in both aotiona, and the ship- 
owner, Hr. Jei^ waeanbetitoted aa defendant, instead 
of the Dock Board. Aa the plaintiffs, as consignees of 
the ship^ had paid about 8002. for the disborsenwats 
of the ship sinee her arrival in Liverpool, the balance 
of chartered freight waa reduced to about 750/. ; and 
the defendant, therefore, agreed to release 7502. of the 
1,1002. deposited by the plaintiffa, and the followioj: 
offder WB*made by consent by Crompton, J.': 

'' I do order that 7502., part of the sum of 1,10<V.. 
the subject-matter of this action and interpleader 
applieation be paid by the defendant to the pUintiffN 
or to Messrs. Simpson & North of Li?erpooI their 
attorneys, within three days from the dale of this 
order*. 

' * And I f^irtiier order that 3502., the hsiaue of t> 
said sum of 1,1002., be paid into tiwiJMit brthe 
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defendants within ten days inm the date of thin Mder, 
less their dock rates and charges^ if any, and less 
their costs of this action and interpleader application, 
to be taxed. And upon sueh payment as aforesaid, I 
do order that the claims of the said plaintiflb and the 
said claimants respectively, shall be bamd as against 
the said Mersey Docks and Harbour Board. 

** And I do farther order that the said plain- 
tifis and claimants, J. Jez, proceed to trial of one 
issue in which the said Messrs. Reynolds ft Ca shall 
be plaintifis, and the said claimant Josiah Jex shall 
be defondant. That the form of the issue shall be 
agreed upon between the parties thereto, and in the 
event of their differing, it shall be settled by counsel,, 
to bo agreed upon. All other questions reserved." 

EdwaHLJgmu^ i^C. {Ma&ar, vithhi»X w>w ahawsd 
cause. 

SAamdT. Simdmmi, 4H. ft K. 3S1 ; 
i^rrtwT. Co%, SH.ftK. 7W? 
Pearam v. QOsheJi, 17 0. B. (ir. si) SUQ r 
Dewell V. Mcwn^ 1 Taunt. S^l. 

TempUf Q,0, {Vimcn Lmhin^Um with him), was 
not called upon. 

CftOMFTON, J.^I thiak this mW shosld be Made 
ahsohate. The question iex tha case i», Had th» mastar 
of the vessel authority t^siga bills of ladings isakiiig 
the fra^ht payable t» third paitis^ fat an adianea; 
that is to say, for aa advaaea of 5002.^ to aaagmthe 
whole freight to the platatifii, 1»iidtog t^ owntis to 
carry with this condition^thaft Measrs. IleyxtoUs ft 
Co., the nominees of Messrs. Vrasar ft Co., were to 
reoMve the whole of tlto freight : a oeoteact vtoh 
wonld not allow ef the shipowaer^a Heft. It wsm 
admitted there was no authocity for snch a pfsfosi- 
tion : the shipowner had his lien fov charter-freight, 
and was not thus to be deprived of it. The dharter^ 
freight mi^t be as here for a hnap sum, or fat freight 
on a higher rate tJiaa the billa of kdiag: freight. The 
charter-freight waa 1,50(UL ; and how was the ship- 
owner to give up that for MM. ? As to the biU of 
ladivg freight, the ease waa diflfoieiit. If the nuuler 
had authoafty to give saeh bills ef ladSng; the ship- 
owner would lose hia Ilea to tha duvter'fraigjhjk 
There is no authority to' diow the masters ifgkfc 
to pledge the freight in ^ie way. This is oat Hka 
the case of bottomry bonds ; for tiiere tfaa hnr maritime 
makes the bond a remedy for the amonnt of tiia 
advance, and does not afleot the rigbt of the owner to 
sne for fpeight. There is no authori^ in whifilk it has 
been held that a master haa authority in a fiweign 
port to pledge freight to the amount of 20,000i{. £or an 
advance of 200/., and it would be dangerous for us to 
introduce such a principle.. 

Blackbtkx, J. — I am of the sasoe opinleB. There 
U no authority to sustain the oefttentienf that the 
master had authority to give biHe of huiiDg, making 
the freight payable to t^iid pasties ; and no one has 



ever heard of such a doctrine. And there is no wtho> 
rity to show that the master eould pledge or assign, 
the diipv cargo or freight, except by bottemiy bond ; 
nor can he mortgage the ship by common Uw jiMrt- 
gsge, or aosign the frei^t If he had no expras 
authprity to do so^ he could not do it indireetly ; and 
I am of opiaioA that he went beyond his authority* 
and that the shipowner had a right to retain the 
moMy. 



Sheb^ J., concurr«L 



IhiU ahsolutt. 



WlLUAMftV. IUtNOX^BS. 



Q.B. 

18 JUNX, l^QH, 

Dsma^t^ Ji^anm tf-S^k ^G^ods^^ 

Sub-Sale. 

Tb£ de/end(uU$ emUaraeted to uil fo the plamtif 
ffoods at ck certain price, to be delivered at a future day. 
0» the day of delivery^ a portion only of the gpoda were 
delivered, and thfi ^lainiiff reused to acc^pL In the 
tntervaZ between the date of the eontraet and the day 
appointed for delivery^ the plaintiff had tab-sold ta 
aiwthtr firm, at a pr<^ ths market price havingi 
risftt.— 

Held» t« an action fi/r non-ddivery, (hat the plain- 
tiff vx» not entitled to daim damages for the lost qf 
profits by ths inability to fulfil tuck, stdhconiract in 
comsequtnee qf ihe origiiuU wmrddvoery, 

Hadley v. Baxandak (9 Exeh. 341), followed. 

Dedaration.-*7^r that it waa Sjgreed by and be- 
tween the phiintiff and defendants, tiiatthedsfendEmts 
should sell and Miver to the phdaAiff; and the platft- 
tiir should buy ef the defendants^ certaia cotton^ to 
wit, about 50a pieala of China. ootto% at the price of 
Is. A\d. per pound, to be delivered in the mosth of 
August, 1864, guaranteed fair. In cose of dispute 
arising out of the said contract, the matter to be 
referred to two respectable brokers for settlement; who 
should decide as to quality, and the allowance, if any, 
to be made ; the cotton to be taken from the ware- 
heusa with eustonasy allowances of tare and draft, 
and the invoice to be dated from the date of notice 
of the cotton being ready for delivery. The cotton to 
be delivered in merchantable condition to the buyer ; 
the damaged, if any, to be rejected, provided it eoutd 
not be made merchantable ; payment within ten days 
fh>m date of invoice, or before delivery if required, 
equal to cash in ten days ^and three months. And 
although the defendants accordingly delivered to the 
plaintiff, and the plaintiff accepted of the defendants, 
181 picnls, parcels of the said cotton so agreed to be 
delivered as aforesaid, and although all conations 
were performed, and things wore done and happened, 
and times elapsed necessary and in order to entitle the 
plaintiff to a delivery of Ihe residue of the said 
cotton, and the plaintiff was ready and willing to 
do aU things which by the said otmtract he was 
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bound to be ready and willing to do according to 
the said agreement, yet the defendaints did not in 
the said month of August, 1864, or at any time 
deliver to the plaintiff the said residue of the said 
cotton, whereby the plaintiff was incapacitated &om 
X>erforming a sub-contract for the sale of the said last- 
mentioned cotton at a higher price than the said price 
of 1«. 4ld. per pound, and the plaiiltiff lost the 
benefit and profits which he would haye received from 
the performance of the said sub-contract, and other- 
wise from the performance of the said agreement of 
the defendants. And the plaintiff has become and is 
liable to have an action brought against him by the 
said purchaser from him, and to be subjected to the 
costs thereof in consequence of his inability to deliver 
to such purchaser the said residue of the said cotton. 

Facts of the case : 

The defendants agreed to sell to the plaintiff on 
the 1st of April, 1864, 500 piculs of China cotton at 
Is. 4ld. per pound, to be delivered in August of that 
year, guaranteed fair. On the 27th of August the 
defendants, the sellers, according to the custom of the 
Liverpool trade, gave notice to the plaintiff, the 
buyer, that 250 piculs were ready for delivery ; this 
lot as was admitted only weighed 181 piculs. On the 
80th of August the defendants gavo a further notice 
to the plaintiff that the remaining 250 piculs were 
ready for delivery. On the 81 st of August, a Sunday, 
the plaintiff got a sampling order : 119 bales, how- 
ever, were all that were ready out of the 250. The 
plaintiff, in the interval between the date of the con- 
tract and the delivery, had resold the cotton, the 
market price having risen from la, 4|dL, the contract 
price, to Is, 7i<2. per pound, to another firm. 

A picul is 183 i pounds weight gross. The plaintiff 
sent the following claim to the defendants on the 81st 
of August, 1864 :— 

'* For cotton short delivered against contract Ist of 
April, for 500 piculs. 

500 p. at 129 pounds . . 64,500 pounds nett 
Cotton delivered .... 23,224 pounds 

41,276 pounds at 9d, 
per pound,— 515/. 19*." 

At the end of August the market price had sunk to 
Is. 6^d, : and calculating the damages by the difference 
between the contract price and the price at the end of 
August, the latest time of delivery, they would amount 
to 257/. 19*. 6d. 

The action was tried at the Livexpool Spring Assizes 
before Shee, J., when a verdict for the larger amount 
was entered, with leave reserved to the defendant to 
move to reduce it to the smaller sum. ' 

Quain having obtained a rule nisi to enter the 
verdict for the smaller sum, 

R, O. WiUiams now showed cause. 

Quoin, in support of rule. 



The following cases were cited, 
BandaUy, Roper, £L B. A;K 84;27 LJ.(n.s.) 

Q. B. 266 ; 
Dunlop ▼. Higgins, 1 H. of L. Ca. 881 ; 
Barries v. EuUhinson, 84 L. J. (n. s.) C. P. 169; 
5 N. R 281. 

Crompton, J.— I think this rule should be made 
absolute, to reduce the damages. The laiger amomit 
was not recoverable upon any authority or principle of 
law. It was a contract to 'deliver goods at a futore 
time. Between the time of the making of the con- 
tract and the time of the delivery of the goods, the 
price rises, so that a good sale could be made ; and 
the plaintiff thereupon makes a contract, between 
himself and third parties, for a higher price : and, 
the goods not being eventually delivered, it is a qnes- 
tion how the damages are to be calculated. 

I think the special damages claimed were not sQch 
as were contemplated by the parties ; and this case is 
similar to HadUy v. Baxendak (9 £xch. 341). This 
damage does not arise naturally, nor coold it be is 
the contemplation of the parties. The antboritiei 
are against the plaintiff. In Mayne on Dama^^ 
p. 18, the rule is clearly laid doWn : *' The question 
IS not, what profit the plaintiff might have made, 
but what profit he professed to be pnrchasieg. 
Not what damage he actually suffered, but what 
the other contemplated and undertook to pay f^^- I 
It is quite clear that loss of profits by a resale can 
never be contemplated, unless the resale has actoallr | 
taken place at the time, and is communicated to thd | 
other party. The reason is, that such a profit is 
utterly incapable of valuation. It may depend on a j 
change of weather, a scientific discovexy, an outbreak 
of war, a workman's strike,'* &c. &c. j 

Now, it could not be contemplated in this case, I 
that, in consequence of the price rising between the 
time of the contract and the delivery, a resale being j 
made by the plaintiff, that the defendants are to be 
saddled with the damages for the loss on snch resal(^ ^ 
consequent on the original noa-delivery. This i^ 
similar to the ordinary sale for stock on the accoost 
No one ever dreamt of getting profit on intennediate | 
bargains, on some temporary rise in price. The basi^ 
of the liability on such a contract as the present, ^ 
the price at the time of delivery. Half-a-dozen sub- 
contracts might be made in the interim, at different 
times. But all that could be recovered by the plaic* 
tifi^ was the difference between the price nnder hi^ 
contract^ and the price at the time of deliveiy ; u^ 
therefore, there must be a rule absolute to reduce tba 

Blackburn, J.— I am of the same opinion. This 
was a contract for future delivery of a certain qos^' 
tity of cotton. It was admitted, and there is Q^ 
doubt that these contracts pass on from hand to band* 
and are substantially transferred and sasigoed by 
sub-contract It does not follow, however, that the 
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loss of profits on an intermediate resale was recover- 
able as damages, for this was not the natural conse- 
quence of the breach of contract, which breach was, 
in fact, the non-delivery of the cotton at the time 
appointed. Often dai^iages allowed by law are not a 
regular indemnity, and one may often see in the City 
articles in "The Times " circulars from traders that 
owing to disappointments in receiving remittances, 
they are unable to meet their engagements, and a 
merchant might become insolvent through a laige 
amount of acceptances due to him : yet no one ever 
heard of the debtor being legally liable for the 
result ; or of damages for the insolvency. So in con- 
tracts of sale, the damages would only be those which 
were the natural results of the breach of contract, and 
loss of profits on sub-contracts made before the time 
for delivery could hardly be deemed to be the natural 
consequence of a breach of contract in non-delivery 
at a subsequent time. The damage, therefore, in 
such a case as this can only be the difference between 
the contract price and the price at the expiration of 
the period allowed for delivery. 



Skee, J., concurred. 



Rule absoliUe to rediicc damages. 



A 



TuiiTES and Another v. Worms. 



8 June, 1865. 

Charter-Party — Freight paid in advance — 
Charterer to Insure — LiaJbUity to Contribute 
to General Average, 

By a charter-party bettoeen plaintiffs, the shipowners, 
and defendant, the charterer of a ship for a voyage 
from Cardiff to San Francisco with a cargo of steam- 
coal, it was agreed **(o deliver the same on being paid 
freight at and after the rate of il. 105. per ton of 
20 cwt, delivered, the freight to be paid by good and 
approved bills on London at six months* date from date 
of sailing, less cost of insurance, to be effected by 
charterer at ship*s expense, or in cash under discount 
equal thereto at charterer's option, less in either case 
SOOL, which is to be paid on delivery of cargo in casht 
at current rate of exchange. " The ship sailed with her 
cargo, according to the terms of the charter-party, and 
freight, less 800?., was paid by bills at six months^ 
date from date of sailing. An expenditure was in- 
curred in the repair of the ship, for which there was a 
contribution to general average : — 

Held, that this freight, paid in advance, was liable 
to contribute to general average, and that the charterer, 
the freight being at his risk, and not recoverable in any 
event, was the party to contribute to general average in 
respect of that freight paid in advance. 

Special case stated after issue joined by consent of 
parties, and by order of Mr. Justice Byles. The 
declaration contained indebitatus counts for general 



average, and for money paid. Defendant pleaded the 
general issue, payment, Statute of Limitations, and a 
plea setting up an American judgment. The last plea 
was demurred to, and, on argument, held by the Court 
to be bad. ( Vide 18 C. B. (n. s.) 149.) The amount 
claimed on the writ was 1007/. IS^. lid., with inte- 
rest at 41. per cent, per annum, from the 29th of 
June, 1854. 

On the 21st of April, 1858, Oliver, the then owner 
of the ship '*Hibemia," through his agents, H. H. 
Parry, Brown & Co., effected a charter of the ship 
to the defendant, for a voyage from Cardiff to San 
Francisco, with a cargo of steam-coal. The following 
are the only clauses of the charter-party which are 
material : ''To deliver the same on being paid freight 
at and after the rate of il. 10s. per ton of 20 cwt. 
delivered.*' "The freight to be paid by good and 
approved bills on London, at six months* date from 
date of sailing, less cost of insurance, to be effected 
by charterer at ship's expense, or in cash under dis- 
count equal thereto at charterer's option, less in either 
case 800/., which is to be paid on delivery of cargo in 
cash at the current rate of exchange.'* 
I The defendant under the charter-party loaded the 
ship with a cargo of coals,* consisting of 1,246 tons, 
and a bill of lading was duly signed for the same by 
the master of the ship. 

Agreeably to the terms of the charter-party, the 
defendant in payment of the freight payable under the 
charter-party, less the sum of 8001. mentioned therein 
payable on delivery of cargo, 'gave two bills of ex- 
change amounting together to the sum of 4,518/. 6s. , 
being the balance of the freight less the insurance 
thereon, which amounted to the sum of 288/. lis., 
and thereupon the master endorsed on the bill of 
lading the following receipt : 

'* Received of Mr. Worms the sum of four thousand .. 
eight hundred and seven pounds sterlings on account 
of the within freight — ^viz., 

" By two bills on London, each of 

2,259/. Zs., together . . . £4,518 6 
''Insurance 5/. percent, on each 
144/. 75., together 288 14 

£4,807 
" Said amount of 4,807/. to be deducted from freight 
at San Francisco. 

(Signed) "John Clkverlby." 

Both the bills of exchange were paid at maturity. 

On the 14th of July, 1853, Oliver transferred the 
ship and the benefit of the charter to the plaintiff 
Trayes, and he, on the 26th of October, 1853, trans- 
ferred eight sixty-fourths of the ship to the plaintiff 
Williams. 

The ship, shortly after the shipment of her cargo, 
sailed on the voyage mentioned in the charter-party, 
and during such voyage sustained considerable damage, 
and was, for the safety of the general adventure, com- 
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polled to and did pat into Yalpandfio, where she 
arriyed on the 7th of January, 1854, and remained 
until March, 1854. 

Expenses were necessarily incurred at Yalparaiso in 
the repair of the ship, and an ayerage statement 
made out, and it is agreed between the parties that the 
portions put down to general ayerage in sach state- 
ment were general ayerage charges. The master of the 
ship, not having funds at his command to defray 
the ez]iense8, on the 10th of March, 1854, properly 
bozrowed the requisite amount at Yalparaiso, and duly 
executed a bottomry bond. 

After the completion of the repairs, the ship pro- 
I eeeded on her yoyage to San Francisco, where she 
aniyed in Jane, 1854, and duly deliyered the caiga. 

The plaintifis, after hearing of the ii^'ury sustained 
by the " Hibemia," transmitted to San Franeisco the 
8um of 1,000^ towards defraying the bottomry bond 
executed at Yalparaiso. 

After the ship's arriyal at San Francisco, an ayerage 
statement was duly made out in accordance with the 
law, but the statement is not to preclnde either party 
from raising the question who is to contribute in 
respect of freight. 

In the month of July, 1854, James (who had sub- 
sequently acquired an interest in the ship) paid the 
amount of the bottomry bond giyen at Yalparaiso, and 
this action is brought by and prosecuted for the benefit 
of James. 

The defendant, by himself or his agent, duly paid 
the 800if., the balance of the freight, and also the sum 
of 912Z. charged on the cargo in the ayerage statement. 

The defendant on the 21st and 25th days of July, 
1853, effected two policies of insurance in France 
for 130,000 francs on adyances made on freight of 
the cargo by the ship for the yoyage from Cardiff 
to San Francisco, with faculty to call at any or all 
ports in the Southmm Seas. The policy ia stated to 
provide fior reimbursements of the advances in all 
cases of fortune of the seas which »i|^t have for con- 
sequence the deprival of the said advanoee frmn the 
peraen aanred. 

The Court is to have power to draw sny in- 
frrences of fact from the fiaLcti heninbaforo stated, 
which a jury might draw. 

The question for the opinion of the Court is, whether 
the plisiBtiffs are entitled to recover all or any part of 
the money claimed by them. 

If the Cmai ahall be of opinion in the affirmative, 
then jndgment is to be entered for the plaintiSs as the 
Court may direct, for such sum as the Court may 
think fit, together with costs of suit But if the 
Court shall be of opinion in the negative, then 
judgment of nolU prosequi shall be entered for the 
defendant, with costs of defence. 

Sir G. JETonyman {McLead wifli him), for the 
plaintifis. ' 

This freight, paid in advance, could not be reco- 



vered beck. It was at the charterer's risk, for he ma 
to insure. The charterer, thereliKe, is to oontiibote 
to general average in reapect of tfaia freight He cui 
recover from lus underwriters, 

Amonld'a Marina Insurance^ as. 343, 344, 349 ; 

Steven's and Benecke on General Aveiagi^ bj 
Phillips (Boston, edit 1833), 21ff ; 

iTtndbMT V. VauiMt 12 Moo. P. C. C. 361. 

MMuk, Q^a {MUwari, Q-C, with him), for 
ditadant 

The first qmstion b, eouH the meney paid in ad- 
vance be leeevered back I By the terms of the charter- 
perty freight wae payable at 4/. lOr. per ton on cod 
deliverec^ and that must mean coal deGvered st 
Saa Franeiaoo ; therefore, the fMght was deailj 
net payable unless the goods were delivered. This 
pi^nMBt for freight m advance eoold be reoonered 
back if not earned. 

[WiLLBi, J.— Supposing^ Sir G. Honyman to be 
ri^t^ would tiiere be anything inconsistent in the 
stipnfaitioa as to IMgfat being payable at so much per 
ton delivered f ] 

Yes, there would. 

[WiLUES, J.— I always thoujj^t if the charterer was 
to insure he could not recover back from the ship- 
owner.] 

The second question is, can they recover from the 
charterer? 

2 Phillips on losarance, s. 1404, p. 1S5 (4th 
ed.). 

[Sir J, ffonyman referred to, 
/Ftdb V. Shield, 7 El. ft Bl. 633.] 
Amould on Marine Insurance, a. 852. 

Sir a. Ifmgman^ in reply, was slopped by the 

Court 

Erlb, C.J. — ^The general principle as to contribu- 
tion to general average is, I take it, indisputable. U 
is plain from the words of the charter-party, that the 
freight less 8007. was to be paid in advance. And it 
is clear that freight so paid in advance cannot be 
recovered back. Therefore, that freight in the hinds 
of the charterers is liable to contribute to genenl 
average, for there can be no doubt that where there is 
a general average, freight is liable to contribute to it 
The question now arises, who is to contribute in 
respect of that freight f It seems to me that the char- 
terer is the person liable to contribute. He is to 
insure the freight, and it is to be at his risk. He is 
clearly interested in that sum* And upon the general 
principle, he is the party liable to contribute to general 
average in respect of that freight so paid in advance. 

W11.LE8, J.— I am of the same opinion. TV'ith 
respect to the question whether this money advanced 
in respect of the freight could bo recovered back if the 
goods were not delivered, that is condoded by the 
terms of the charter-party. The charterers were to 
insure the freight ; it ia clear from that, that the 
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sum advanced was not to bo retarnedi if the ship did 
not arrive at her destination. The charterer must 
F6ek from the underwriter the indemnity that the 
charter-party contemplated that he would have. The 
second question i% whether a person who has ad- 
vanced money in respect of freight for goods which 
he has shipped on board, is liable to contribute to 
^neral average in respect of that freight I appre- 
hend that he is. He has properly an interest in 
re<{pect of that freight He is interested in having 
the goods carried, and he has purchased the right of 
having them carried. The charterer is clearly inte- 
rested in that freight in the same sense as a ship- 
owner who has filled up his ship with goods would be 
interested in the carriage of them. Our judgment 
mmt be for the plaintifll 

Byles, J. — I am of the same opinion. The charterer 
seems to me to be really a purchaser of a portion of 
the freight, and his purchase has been saved by the 
expenditure incurred. He is, therefore, liable to con- 
tribute to general average. In substance, his interest 
has been augmented in value by the pre-payment in 
respect of freight. 

MoirrAoiTE Smith, J. — I am of the same opinion. 
According to the construction of this charter-party, 
the freight paid in advance could not be recovered 
bock on the non-arrival of the ship. Defendant, 
therefore, had an interest in the safe arrival of the 
ship^ in addition to his interest in the safe axrival of 
the goods. He is^ therefore, liable to contribute in 

7«spect of that fireight 

JvdgmMt for plaintSffa, 
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HtJBAT V. The Great Westerk 
Bailwat Cohpakt. 



12 June, 1865. 

Rcdhoay PoMenger — Through Ticket — Liability 
of Company, 

H took a through ticket from C (on defendant's rail- 
yoay) to Nf on anotfier line. He was told that the train 
ms dw alC, at 4*34 p.m. The train did not arrive 
Q( C till Sp.m,, and H, (her^ore, missed the correspond- 
<ng train at 0, and thereby did not arrive at his 
(UstinaOon^ N:-^ 

Held, that these fads did not prove a contract or 
T^rantu on the part of the company , thai the train 
should arrive punctually at C, or at other stations «» 
time to ealeh corresponding trains; and that there wets 
<nly evidence of a contract to carry from one place to 
anotherf simpliciter, and wUhin a reasonable time. 

Declaration— Ist count. — For that the defendants 
were carriers of passengers by railway from Cardiff to 
Newcastle-npon-ll^e, for reward to the defendants in 
that behal( and the plaintiff became and was received 
by the dsfondants, as such carriers, at their request, 
u a pMsengtr, to be carried and conveyed by them on 
the nid t»Qmvf from Cijfdiff to K^wcatttoi by a certain 
V-, Vt. 



train, or series of trains, and within a reasonable time, 
in that behalf, and without any unreasonable delay in 
so carrying and conveying the plaintiff as aforesaid ; 
and although everything happened and all times 
elapsed to entitle the plaintiff to be carried and con. 
veyed as aforesaid, yet the defendants did not carry and 
convey the plaintiff on the said railway from Cardiff 
to Newcastle by the said train or series of trains, and 
did not carry and convey the plaintiff from Cardiff 
to Newcastle within a reasonable time in that behalf, 
or without any unreasonable delay, and acted so care- 
lessly, negligently, and improperly in carrying and 
conveying the plaintiff fr^m Cardiff to Newcastle 
aforesaid, and in and about the management of their 
said railway, that the plaintiff was thereby kept and 
detained at Gloucester for a long time, to wit twenty- 
four hours, and the defendants did not carry and 
convey the plaintiff to Newcastle for a long time, to 
wit twenty-four hours, over and above a reasonable 
time for so carrying and conveying the plaintiff as 
aforesaid, and by means of the premises, the plaintiff 
incurred divers expenses in the way of hotel bills and 
otherwise whilst he was so detained as aforesaid, and 
suffered greatly from exposure, and cold, and other- 
wise, during the said time he was delayed and after- 
wards ; and the plaintiff incurred expenses in sending 
telegrams to Newcastle and otherwise, and was pre- 
vented for a long time fsom attending to his business 
as he otherwise would have done. 

2nd count. Charged, that the plaintiff was received 
by the defendants as such carriers at their request as 
a passenger, to be conveyed by them on their said line 
of railway in a certain train frt)m Cardiff to Gloucester, 
within a reasonable time in that behalf, and on the 
terms, amongst others, that the defendants would use 
all reasonable care to carry and convey the plaintiff to 
Gloucester, within a certain fixed time, and in time for 
the plaintiff to go from Gloucester to Newcastle-upon- 
Tyne by a certain other train about to start from 
Gloucester to Newcastle-upon-Tyne, within a reason- 
able time after the said certain fixed time, yet the de- 
fendants did not nor would carry and convey the 
plaintiff from Cardiii to Gloucester in such reasonable 
time, and did not nor would use all reasonable care, 
and carry and convey the plaintiff from Cardiff to 
Gloucester by the said fixed time, and in time to go 
by the said other train from Gloucester to Newcastle 
as aforesaid. 

The defendants pleaded not guilty, and also tra- 
versed separately the allegations in the declaration. 
Issue thereon. 

The cause was tried before Mellor, J., at the North- 
umberland Spring Assizes, when it appeared that the 
plaintiff and a friend, who were examined as witnesses, 
went to the station and took a ticket by the 4*34 p.m. 
train from Cardiff to Newcastle. The ticket was as 
follows: "Great Western Railway. Cardiff to Newcastle 
ti& Midland RailwAy, First Clft9S. December, 17th|-^ 
086*" 
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The train was lata at Cardifl', and, on inquiring the 
reason, the station-master there stated that it had 
broken down near Swansea, but he refused to tele- 
graph to Newport for an engine to take on the plain- 
tiff and others to Gloucester to enable them to catch 
the mail- train to Newcastle. The train did not 
arrive at Cardif! till 6 p.m., and the plaintiff missed 
the mail- train at Gloucester, where he was obliged to 
remain till Sunday evening, it being then Saturday, 
and whence ho telegraphed to his wife at New- 
castle. It also appeared that the ticket-clerk at 
Cardiff in answer to a question, had stated that he 
could book the plaintiff through from Cardiff to New. 
castle by the train about to start, and one of the 
officials on the platform had said that the train was 
due at 4 '34 p.m. The time-table of the company was 
not put in by the plaintiff. 

A verdict was found for the plaintiff; damages 
1^. ISs, in respect of hotel bill and telegram, and 
51, Bs, for loss of time. 

The defendants had leave to move. 

In last £aster Term Eduxird Janies obtained a rule 
7iiai to set aside the verdict for the plaintiff and enter 
a nonsuit, on the ground that there was no evidence 
of any cause of action, and also for a new trial, on the 
ground that the verdict was against the evidence. 

S, Temple f Q.C., and C. Crompton, showed cause. 

There was a contract by the defendants to take the 
plaintiff through to Newcastle, by a continuous series 
of trains or by one train, and there was evidence of 
the non-performance of this contract. The plaintiff 
was booked through from Cardiff to Newcastle, and 
was told by the ticket-clerk that he could go tbrougb 
by the train which was then due. If the contract 
was not kept, there was an unreasonable breach of it, 
unless it was explained, and the company gave no 
explanation whatever, did not call a witness, or put 
in their time-bills. There was evidence for the jury 
of the unreasonable delay. 

E. James, 0.(7., in sapport of the role, was not 
called on. 

Erle, C.J. — This rule must be made absolute. 
There is no evidence of a breach of duty or a breach of 
contract on the part of the railway company. The 
whole grievance of the plaintiff consists in this, that 
lie having taken a ticket, the train did not get to 
Cardiff until 6 p.m. instead of 4*84 p.m., and conse- 
quently that he could not meet the corresponding 
trains upon the Midland and North-Eastem Railways. 
The substance of the plaintiff's claim is, that the de- 
fendants were guilty of a breach of duty, because the i 
train was an hour and a half late. I, however, am of 
opinion that the mere taking of a railway ticket I 
does not prove a contract or a duty on the part of the 
railway company, that the train should be at the 
station at the time that the passengers expected it. : 
Why did he so expect it ? If he had any legal foun- 



dation for it, it would appear by the tndn-biU of thf 
company, and if the train-bill had been produced, it 
would have been seen what the oontiaot was. Wo 
should then have seen whether this company, like 
most others, did not say that they would not gaarantee 
or make a contract for the time of the arrival of the 
train. The train-bill, however, was not put in, and 
there was nothing like a special contract in the con- 
versation which took place with the officials upon the 
platform. 

Railway companies are subject to enormous liabi- 
lities; but surely casual talk with penonB whose 
business it is to attend upon the trains, cannot amount 
to a contract binding upon the company. It is quite 
consistent with this case that the company may hare 
done their duty in every respect ; but before a party 
can recover for a breach of duty or of contract, he 

must show the existence of the duty or the contract 

I 
WiLLEs, J. — I am of the same opinion. The rea- 
son why the plaintiff has sustained damage is because 
the train did not arrive in time. Is there then any , 
contract or any duty on the part of the defandanta to 
have the train at Cardiff in such time that the plain- 
tiff could go on to Gloucester and catch the corre- 
sponding trains there? I cannot see any evident 
of either. The ticket was simply a contract to convey 
from Cardiff to Newcastle, and the time within which 
that contract was to be performed must be taken to he 
a reasonable time. Then was the train due at Cardiff 
at 4*34 p.m., in the sense of a warranty to he there 
then or not t A mere representation that that was the 
ordinary course of business of the company does not 
amount to a warranty, and it was clearly for the 
plaintiff to give evidence that the train was warranted 
to start at the hour named. If the train-bill had been 
produced, there would have been an end of the plain- 
tiff 's case, for therein the warranty would have been 
negatived. 

Byles, J.— I am of the same opinion. This is a 
most important case, and affects every railway ticket 
in the kingdom. I can see no evidence of a guarantee 
or absolute promise of correspondence. The plaintiff 
says that the contract is to carry withont unreasonable 
delay. The ticket only says, you are to go to Kew- 
castle, and that is a promise to exercise a reasonable 
amount of care to effect the correspondence. There 
Is no evidence of a breach of this contract 

MONTAOUB SxiTH, J.— I am of the tame opinion. 
The contract was to oany within a reasonahla time 
rimplieUer, It is dear that there were tziin-hilla If 
they were npt in evidence, they were pert of the 
plaintiff's case, and so he failed in proof ; if they were 
in evidence, they would destroy his case. There was 
really only a warranty that the plaintiff should arrive 
in due course of time. 

Rule (HaokvUfcf a nonsuit. 
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Ex. 1 

21 Nov. 1864. [ Thj5 Attorney-General v. Gbll. 
5 May, 1865. ) 

Succmion Duty— 16 <6 17 Vict c. 51, «. 2. 

Testator hequetUhed his property to^ trusUea upon trust 
during the Joint lives of T and his vn/e J, to aecumiilate, 
mhject to the following and certain other provisoes for 
cesser ; " That in ease I died before T, or without issue 
by any other husband surviving her, the trustees were 
to convey the estates, to ESC P, for life, with remainder 
to ihe use of his second and other sons (the eldest ex- 
cepted) as he should appoint ; and after his decease, and 
U default of appointment, unto the uh of the second 
and other sons {the eldest excepted), in renuiinder suc' 
eessivehj, and the heirs of their bodies, vrUh remainders 
ocer, on certain conditions. If , at the end of twenty- 
one years, Tand J should be living, then the aeeumula' 
Hon. to cease, and the rents, during the Joint lives of T 
and I should be paid, '*toor for the benefit of the person 
or persons who for the time being, under the herein- 
before mentioned direction, would have been entitled to 
tuck rents, in case I were then dead without issue by 
any other husband." 

Testator died before the Act. 

T and I are both livijig, 

ESC P died six days before the ea^rcUion of twenty • 
one years, without appointiTig. 

The defendajit (E S C Fs second son) performed con- 
ditions and became beneficially entitled, subject to the 
trmtfoT o/eewnuUiHon for the remaining six days, and 
to the rents of the estate for the joint lives of T and /. 

The Crown claimed succession duty from defendant, 
as having become benefleially entitled to a succession 
vpon the death of his father, after the interval between 
that death and the expiration of the term : — 

Held, that defendant was liable to pay succession 
duty, inasmuch as on his father's death he beeatne bene- 
ficially entitled, after an interval, to possession : and 
that the second section of the Act applies to eases where 
the title has accrued before the Act, but is made an, in- 
terest in possession at once, or after an interval, upon 
a death occurring after the Act, so that the Act applies 
where the death is the oecasion of the successor's being 
entitled to possession immediately, or after an interval, 

Ist. This waa an information to obtain payment of 
the duty which has become payable to her Majesty in 
respect of the succession of the aboye-iiamed defen- 
dant in the real and personal property of Philip Gell, 
Esq., deceased, as hereinafter stated. 

2nd. The said Philip Gell, the testatop, by his will 
dated the 17th of Febroary, 1889, appointed £. S. 0. 
Pole and John Cruso the younger trustees and exe- 
cutors of his said will. The testator derised and 
bequeathed unto and to the use of the said trustees, 
their heirs, executors, administrators and assigns, all 
bis real an4 personal estate upon certain trusts in the 



said will mentioned, and which are in efifect as follows ; 
(that is to say) upon trust to convert all his personal 
estate (except as therein-mentioned) into money, and 
thereout to pay certain expenses as therein-mentioned, 
and to apply all other moneys falling into his general 
personal estate to the like uses as the overplus of 
the rents of his real estate, and the accumuUtions 
thereof as were thereinafter directed to be applied, 
with power (if necessary) to raise money out of his 
real estate in aid of his personal estate for the 
purposes aforesaid; and upon further trust during 
the joint lives of W. P. Thomhill, Esq., the husband 
of his only surviving child. Isabella, and of the 
said Isabella his wife, to apply the rents of his 
real estate in keeping down interest upon mort- 
gages and paying off principal and to acocumulate the 
surplus and place it out at interest together with any 
surplus of his personal estate until an eligible pur- 
chase oould be found of manors or hereditaments in 
England, and as near to Hopton as might be ; with 
a direction that the same when purchased should be 
conveyed and settled to the uses of his will, and that 
in the meantime the interest of the money applicable 
to purchases should be applied in tiie same manner as 
the rents of the properly so to be purchased would be 
applicable. And he declared that it was his wish 
that all the income of his real estate as well original 
as purchased, and all the income of his surplus per- 
sonal estate, and of all other the property vested for 
the time being in the trustees of his will, should accu- 
mulate by way of compound interest during the joint 
lives of the said W. P. Thornhill and Isabella his 
wife, subject nevertheless to the proviso for cesser 
thereinafter contained, and should with aU accumula- 
tions thereon respectively be laid out in such purchases 
of manors and hereditaments as aforesaid, and should 
in the meantime be considered as converted into real 
estate. And the testator declared that immediately 
after the death of either of them the said W. P. 
Thomhill and Isabella his wife, all his real estate, 
both original and purchased, should be subject 
to the trusts thereinafter declared ; that is to say, in 
case his said daughter Isabella should survive the said 
W. P. Thomhill, he directed his said trustees, after 
paying the interest upon any existing mortgages, and 
subject to the said annuity of 201. (if continuing), to 
pay the residue of the rents of his estate, from the de- 
cease of the said W. P. Thornhill, and thenceforth 
during the life of his said daughter Isabella, unto or 
for the benefit of his said daughter, for her separate 
use ; and in case she should msrry again, and should 
leave any child or children by any after-taken hus- 
band surviving her, the testator empowered hii said 
daughter, by deed or will to appoint and dispose of his 
real estate unto and among such child or children, in 
such manner as she should think fit ; and directed his 
said trustees to convey his said real estate unto her 
appointee or appointees accordingly, and in default of 
any such appointment, the testator directed his said 
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trustees to convey the said real estate to the use of the 
child or children of his said daughter by any such 
after- taken husband, equally amongst them if more 
ihan one, as tenants in common in tail, with cross- 
remainders amongst them in tail. And in case his 
said daughter Isabella should die in the lifetime of the 
said W. P. Thonihill, or in case she should die with- 
out having issue by any after-taken husband, or in 
case there should be a failure of all her children by 
her after-taken husband, to whom cross-remainders 
in tail were therein-before directed to be limited, then 
and in either of those cases the testator directed his 
said trustees to convey his real estate unto and to the 
use of the said Edward Sacheverell Chandos Pole and 
his assigns during his life, with remainder to the use 
of any one or more of his child or children, except his 
eldest son, unless being his only child, as he should 
by deed or will appoint, with remainder, after the 
death of E. S. C. Pole, unto the use of his second 
and every other son, except his eldest son, in tail, 
[name.] 

And the will contained a proviso, in the following 
terms : — 

•' I direct that, if at the expiration of twenty-one 
years from my death, the said W. P. Thomhill and 
my daughter are both living, then the accumulation of 
the rents, &c., shall cease ; and the rents, &c., shall, 
from and after the expiration of the said term of 
twenty-one years, and thenceforth during the remainder 
of the joint lives of the said W. P. Thornhill and my 
daughter, or the residue thereof, after keeping down 
the interest on all mortgages, be paid by my trustees 
to and for the benefit of the person or persons who, for 
the time being, under the directions hereinbefore con- 
tained, would have been entitled to such rents, and 
in case my daughter were then dead, without having 
had any child by any after-taken husband as afore- 
said." 

And the testator stated, after the decease of 
W. P. Thomhill, if his wife should survive him, the 
trustees should pay for her separate use the said rents, 
&c., for life, as before mentioned ; and the estates to 
be subject to trusts for her children, Ac, by any other 
husband, the direction hereinbefore contained to the 
contrary thereof notwithstanding, it being his will 
only to provide for the payment thereof during the life 
of W. P. Thomhill to the persons entitled in re- 
mainder, but not further to affect her interests. 

1842. On the 26th of January, the testator died. 

1863. On the 25th January, expiration of twenty- 
one years from testator^s death. 

W. P. and IsabelU Thornhill are living. 

1863. On the 19th of January E. S. C. Pole died 
without appointing in favour of hia children, there- 
fore his second son became beneficially entitled upon 
the death of his father to the real and personal pro- 
perty ; subject to the truato for accumulation in the 
Mid will contained, and subject to tnuti in favour of 
Isabellft Thomblll and hor rUlUlpnn by any iifteiu ' 



taken husband, in the event of such trusta taking 
effect. 

The AUorney-Gtneral (Tht SclicUor'GtneTal, Lockt, 
and Hanson with him), for the Crown. 
The 2nd section of 16 k 17 Vict c. 51, enacts 
j that, "Every past or future disposition of pro- 
I perty, by reason whereof any person has or sball 
become beneficially entitled to any property or the 
' income thereof upon the death of any person dying 
I after this Act, either immediately or after any in- 
terval, either certainly or contingently, and either 
' originally or by way of substitutive limitation, aud 
every devolution by law of any beneficial interest in 
property or the income thereof, upon the death of 
, any person dying after the Act to any other person, 
in possession or expectancy, shall be deemed to have 
I conferred or to confer on the person entitled by rea- 
, son of any such disposition or devolution a sue- 
I cession." 

I The defendant comes within the meaning of the 
I Act, section 2. In construing the Act, technicalities 
I must be disregarded, 

Wilcox V. Smith, 4 Drew. 40 ; 
Lord Saltoun v. The AdvocaU-Oenerai, S Maq. 
659. 
If the &ther had lived seven days longer, there 
would then have been no doubt at all that the duty 
would be payable, does it make any difference that be 
died seven days before, becanso the Act makes use of 
the words ** after any interval " f 

MoU, (IC. {Hall witb bim), for the defendant 
The defendant is the person who answered the de- 
scription in the deed, and takes directly under the 
will, which came into effect before the Act ; it could 
not be known who was to take the property before the 
time expired. The father never bad any estate. 

Tht AUomty-Oeiural replied. 

Pollock, C.B.— I propose to read the judgment of 
the Court in the case of The AUamey-General v. Gell, 
and it will be convenient to state the facts that give 
rise to the question in this case. 

Philip Gell deviaed certain property as follows :- 
To his daughter for life, if she survived her then hus- 
band, and at her death to such child or children by a 
second husband (if any) as she should appoint, and to 
them in default of appointment. If she died befon 
her then husband, or without having cluldien by a ; 
second husband, then the trustees were to convey the J 
estate to the use of Edward Sacheverell Chandos Pole 
for life, with renuunder to such child of Edward 
Sacheverell Chandos Pole, other than the eldest, if 
more than one, as she should appoint, and for default 
of appointment to the second and other sons in tail- 
This left the rents and profits during the joint lives of 
the daughter and her then husband undisposed o(. 
As to these the testator directed that they should 
acoumulate for twenty*one years, if tko diaghtcr tad 
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her ihen husband should so long livo, and be added 
to the corpus ; and if they lived beyond twenty-one 
yeorsi then during the remainder of the joint livea 
they should be paid to the person or persons who 
would hare been entitled to the corpus, if the daughter 
were dead without a child by her, then her husband, 
with a proviso for the daughter's benefit, if she sur- 
viTcd her husband. 

The testator died in 1S42 ; the daughter and her 
husband are still living ; Edward Sacheverell Chandos 
Pole died 19th January, 1863, without making any ap- 
pointment, and the defendant is his second son. The 
twenty-one years expired on January 25th, 1863. 
The question is, whether the succession duty is pay- 
able on the interest in the rents and profits after the 
twenty-one years ? Now, here is a past disposition of 
property, whereby the defendant has become bene- 
ficially entitled to the income of property. Has he 
done BO upon, the death of a person dying after the 
commencement of the Succession Duty Act ? Edward 
Sacheverell Chandos Pole has died since that time. 
The question is, what is the meaning of the words in 
the second section — ''has, or shall become entitled to 
any property upon the death of any person dying after 
the time appointed for the commencement of the Act 
immediately or after any interval, either certainly or 
contingently." It seems possible that the words, 
" become entitled '* mean both have the right and 
haye the enjojrment, and yet there are irresistible 
reasons to show that both are meant first to show 
that it means only the title or right, and not' the 
enjoyment. 

There is, in the first place, the word itself, *' en- 
titled." A man is entitled as soon as he has the 
right. In the next place, he may be entitled after an 
interval only ; ho may bo entitled contingently. 
Farther, by section 20, the dnty is payable only where 
the successors shall become entitled in possession to 
the succession. On the other hand, " or past disposi- 
tion of property, by reason of which a person has 
become entitled on the death of a person dying after 
the commencement of this Act," confers a succession. 
Bnt, in such cases it cannot mean the accrual of the 
title, for that has taken place ; so that the words must 
mean here -entitled in possession. Further, if this 
were not so, the common case of a settlement for life, 
with conflicting interests, would not confer a succession 
in the persons taking the remainder. This cannot 
have been intended, and, indeed, is contrary to several 
cases— 2%« AUormy'Oeneral r, YdverUm, and TJu 
Attorney-General ▼. Oardiner. We piust hold, there- 
fore, that that section applies, not merely to cases 
where the title accrues at death, but also to cases 
Inhere the title has accrued before the Act, but is 
made an interest in possession at once, or after an 
interval, on a death occurring after the Act ; so that 
it applies, not only where death is the cause, but also 
where it is the occasion of the successor's being entitled 
to poiiMrian iaimediately, or after an interval. But, 



if so, that comprehends the present case. The death 
of his father did not entitle the defendant, in the sense 
of giving him the title or right ; but, on that denth, 
the defendant became contingently entitled, after an 
interval, to possession. We must, therefore, give 
judgment for the Crown. 

Mr. JioWs argument has not been lost sight of ; but, 
after all, if our construction of the statute is right, the 
question is. Whether the father's death was the 
occasion of the son's right ? We think it was. It 
may be that the consequence follows that Mr. Holt 
pointed out — namely, that if there were a gift for ten 
years, and then to the rector of Bale for the time 
being, and A was rector at the beginning of the ten 
years and di^d, and B was rector at the end, that B 
would be entitled to the succession, as being entitled 
on the death of A. It may be so. No doubt that 
does not seem the case in ordinary parlance of being 
entitled on the death of A ; but there is no other 
objection to such a law : there is no reason why such 
a subject of taxation should not be selected. It results 
in this, that when any one gains by death, the Crown 
shares his benefit. 

JudgnutU/or the Croicn^ 



Ex* 

SO May, 1865. 



fBcLDiNO and Others (Assignees of 
Bandlesghs, aliae Kino) v. Read. 

Bin of Sale — After-Acquired Property. 

if, in cojisideration of a debt of 3002., tSx., aasignxd 
unto R, all chattels, <£e., **now being or* hereafter to 
be," on his premises, K promised on demand, to pay 
the deht, and in default, R had power to enter on the 
premises and ** distrain,** and sell the chattels, Ac. : — 

Held, thai the assignment of the after-acquired pro- 
perty was void, and that R had no power to seize the 
chattels and sell them, having only made a demand from 
K*s wife. 

This was an action for the wrongful conversion of 
the stock in trade, &c., of King, after his bankruptcy. 

1st plea, the geieral issue ; 2nd, traverse of the 
property. 

The action was tried at the last Norfolk March 
Assizes before Lord Chief Justice Cockburn ; a verdict 
was entered by consent for the plaintiffs, subject to 
a special case for the opinion of the Court 

Case.— 1st The plaintiffs are the assignees of G. K. 
Bandlesome, who before and at the time of his bank- 
ruptcy resided and carried on the business of a grocer 
and draper at Reedham in the county of Norfolk. 
In January, 1857, the bankrupt was carrying on 
the business of a cattle-dealer at Reedham, under the 
name of George King, and being indebted to the 
defendant to the amount of 800/., on the 24th of that 
month executed to the defendant, a bill of sale under 
seal, a copy of which accompanies this case, and which 
it is agreed between the parties shall form part 
thereof. 
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2nd. The bill of sale was duly filed in the Queen's 
Bench Office on the 9th of February, 1857. 

4th. In the month of April next after the execution 
of the bill of sale the bankrupt commenced the trade 
of a grocer and general shop dealer at Reedham, and 
from time to time purchased goods in the way of 
his trade and sold some of the same, and so on from 
time to time until the 8th of January, 1862, when 
he was in possession of goods constituting his stock 
in trade as such grocer and general shopkeeper, and 
of the horse and gig hereinafter-mentioned. 

5th. The whole of such stock in trade was purchased 
after the execution of the bill of sale. 

6th. On the 8th of January all the bankrupt's goods 
and chattels were taken possession of and dealt with 
by the dcfmdant as hereinafter-mentioned, and in 
reject of these acts of the defendant this action has 
been brought. 

7th. About the 8th of January, 1 862, Aldred, an auc- 
tioneer, was authorised by the defendant to distrain 
the furniture, goods, chattels, and effects of the bank- 
rupt in default of payment of the sum of 245/. Vs. 6d.f 
due from him to the defendant by virtue of the bill of 
sale dated the 24th of January, 1857. 

8th. On the said 8th of January, 1862, ^Udred 
proceeded to the dwelling-house and premises occu- 
pied by the bankrupt in Reedham, and where he 
resided, and upon inquiry Aldred was informed that 
the bankrupt, was from home; Aldred then stated 
to the wife of the bankrupt that he was author- 
ised, as the fact was, to demand and receive pay- 
ment of the sum of 245/. 175. 6d, due from her hus- 
band to the defendant, otherwise he should have 
to put into effect the prorisions of the bill of sale, 
and he made a formal demand of the amount to 
the wife of the bankrupt, but the same remained 
unsatisfied ; and Aldred, on the day and year last 
aforesaid, distrained the furniture, goods, chattels, 
and effects found upon the premises of the bank- 
rupt, and on the 14th of the same month sold 
the same by public auction. The whole of such 
goods and chattels were of the value of 97L 2s,, 
and such part of the last-mentioned goods and 
chattels as were purchased by the bankrupt after 
the giving of the bill of sale were of the value of 
47/. 17«. 2d. 

9th. On the same 8th of January, the defendant 
entered certain livery-stables and premisto at Great 
Yarmouth, not in the occupation of the bankrupt, 
and seized and took possession of a horse and gig of 
the bankrupt, standing there at livery, and sold the 
same on the 28th of the same month of January. 

10th. The horse and gig had been purchased by the 
bankrupt after the giving of the bill of sale^ and they 
were of the value of 16/. 

11th. On the ISth of the same month of January, 
the bankrupt was adjudicated a bankrupt on his own 
petition, and on the 14th of January, notice of the 
filing of the said petition was given to the auctioneer. 



12th. On the 28th of January, 1862, the plaintiffs 
were duly appointed creditors' assignees of the estate 
and effects of the bankrupt 

It has been agreed that the pleadings in the above 
action shall form part of this special case. 

Copy of bill of sale referred to in case :— 

This indenture, made the 24th of January, 1857, 
l)etween George King, cattle-dealer, of the one part, 
and Richard Read, brickmaker, of the other part. 
Whereas George King stands indebted to Richard 
Read in the sum of 300/., as he George King doth 
hereby acknowledge ; and whereas George King is pos- 
sessed of household furniture and farming implements, 
to be hereby assigned for better securing the sum of 
300/. , owing by George King, and also in consideration 
of 10«. ; George King doth hereby grant, bargain, sell, 
and assign iftito Richard Read, &c., all the house- 
hold furniture, plate, linen, china, glass, all the 
stock, cattle, horses, farming implements, crops, 
book-debts, and all other the personal estate and 
effects of George King, "now being, or hereafter to 
be," upon or about the dwelling-houae, farm, and 
premises of George King, situate at Reedham or 
elsewhere ; and all the chattels real, and all the 
goods, chattels, and personal estate whatsoever of 
George King, wheresoever being, and whether in 
possession, reversion, remainder, or expectancy, and 
all securities therefor; and all the estate, rights 
title, interest, term and terms of years, claim and 
demand whatsoever of Geoi^ge King, therein and 
thereto, to hold the premises unto lUchard Read, 
with full power to use his name and act as the 
attorney in suing for the hereby assigned prcmi*** 
&c. And it is hereby declared that Richard Read, &c , 
shall stand possessed of the premises, upon trust to 
sell the same, and to stand possessed of the money 
to arise therefrom, upon trust {inter alia,) to re- 
tain unto themselves 300/. with interest at 5/. per 
centum, and then to pay the surplus (if any) unto 
Geoige King. And it is hereby declared, that every 
receipt of Richard Read shall be a valid discharge. 
And it is hereby further declared, that it shall be 
lawful for Richard Read, Ac., or any person or persons 
authorised by him or them, and either with or withont 
any peace officer to enter upon and take possession 
of all the chattels real hereby assigned^ or intended 
so to be, and therefrom to eject and remove George 
King, &c., and also to enter upon any hereditaments 
and premises upon which any part of the goods, chattels 
and personal estate, hereby assigned, may happen to be. 
And to take possession of such goods upon the trusts 
aforesaid ; and that for the purpgee of taking possession 
of such chattels, real and personal estate as aforesaid, it 
shall be lawful for him or them to break open or remove 
any ddor, &c., without being liable to any action 
for 80 doing, or for taking and cantiunuig in possession 
of the said hereditaments and premises. And it is 
hereby declared, &c., that Richard Read ahall Ure 
fuU power to compound any chose in action hi^eby 
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assigned or intended so to be. And Georgo King 
covenants that he, &c., shalli on demand being 
made for the same, pay unto Richard Read, &c., 
the sum of 300/. sterling with interest thereupon, 
at the rate of 5/. per centum. And further, that in case 
the said sum of 300/. and interest shall not be paid to 
Richard Read on demand being made for the same 
as aforesaid, it shall be lawful for Richard Read, &c., 
or any of them, or any person or persons authorised 
by them, or any of them, at any time or times there- 
after, and from time to time until the said sum of 
300/. and interest shall be fully paid and satisfied, to 
enter by any ways and means he or they may think 
proper into and upon all and every the heredita- 
ments and premises, with the appurtenances, which* 
may from time to time be in the occupation of 
Oeoi^ King, or any part thereof, and for that pur- 
pose, if needful, to break open any outer or other 
door, and then and there distrain the goods and 
chattels there found for the said sum of 300/. and 
interest, and if snch sum and interest, together with 
the costs of taking and keeping such distress, shall 
not bo paid within one day after the making thereof 
it shall be lawful for the said Richard Read, &c., 
to sell such goods and chattels by appraisement, &c., 
and for that purpose to keep possession of the premises 
for any time not exceeding twenty-one days, in order 
that by me^s of such distress and sale the said sum of 
300/., and all interest to become due, and all coats of 
any distress or distresses, may be fully paid and satis- 
fied to Richard Read. And it is hereby expressly 
declared and agreed between the said parties that 
Richard Read, Ac., may plead these presents as a leaye 
and licence, or a general release in bar of any action 
which may be brou j^t for breaking into the premises 
aforesaid, for distrayiing and selling the goods and 
chattels there found, and it is hereby declared and 
agreed that untU the said Richard Read, &c., shall 
think fit to take possession of the said assigned pre 
miaes, it shall be lawful for the said George King to 
retain the possession thereof. In witness, Ac. 



demand subsequently, and possession taken of the 
goods. They wait six days before sale, which b a 
reasonable time. 

Pollock, C.B.-^Our judgment must be for the 
plaintifiEs on the points presented to us ; for although 
the bill of sale is not void, still its operation is not 
that contended for by Mr. Keane, No man can by 
any bill of sale assign property not existing in specie. 
There is. no such thing known to the law as a pro- 
phetic conveyance. The defendant, therefore, did 
not acquire the right contended for in respect to the 
after-acquired property. And this is not inconsistent 
with Holroyd v. Marshall. Mr. O'MaUey is entitled 
to our judgment for 62/. 6«. &/. 



O'MalUy, Q.a {Philbriek with him), for the 
plaintifis. 

The case clearly shows that we are entitled to the 
snm of 16/., the price of the horse and gig, as they 
Were not on the bankrupt's premises ; and as to the 
rest of the after-acquired property of the bankrupt. It 
^^ necessary tiiat a reasonable time should elapse 
after demand made for payment of the money before 
the sale of the goods, 

Brighiy r. Norton, 82 L. J. Q. B. 38. 
And, besides, it was necessary by the deed that there 
should be a demand on the bimkrapt* 

Keane, <IC., for the defendant, cited, 
Bolreid r. Marshall, 10 H. of L. Ca. 191 



Martin, B.— I am of the same opinion. There 
are two species of property assigned in this bill of 
sale. All the household furniture, and all the stock, 
cattle, horses, and all other the personal estate of the 
said George King being, or hereafter to be^ upon or 
about the dwelling-house of the said Q. King at 
Reedham or elsewhere. I think that the words 
" hereafter to be," arenuU. But assuming them not 
to be so, there would then be an assignment of after- 
acquired property, and according to the judgment of 
Lord Chelmsford in the case of Holroyd v. Marshall 
{loe, cU.), an assignment of future property would only 
give an equitable right to it, and would not give the 
assignee an equitable estate, and no bill for specific per- 
formance could be brought by the assignee, for he has 
only an incomplete equitable rif^t, unless the goods 
are got into possession by consent of the parties. The 
operation, therefore, of the first part of the deed was 
to give the property in the existing goods only. We 
now pass on to the second part of the deed. "And 
it is declared that it shall be lawful for Read, or 
any person authorised by him, to enter upon and con- 
tinue in possession of. the premises where the chattels 
happen to be," &c. The bankrupt meant to give 
absolute dominion to the defendant. And this is a 
power to take goods in the manner pointed out. Mr. 
O'MalUy is right in saying, in respect to the next 
clause, " that it cannot be said that any demand 
has been made to King, and that it is not sufficient 
that a demand is made to his wife." In the suc- 
ceeding clause, the word ''distrain" is improperly 
used, they ought not to have said ''distrain,'* but 
merely, take possession of the goods.- The creditor 
had the power to enter on the premises and take the 
after-acquired goods. If the demand had properly 
been made, he might have done so, but that state of 
things has never arisen. The creditor never even had 
any equitable title] in the goods, and the Court of 
Chancery would not grant a bill for specific perform- 
ance in sucb a case. The creditor was never in a 



Although at law an assignment of a thing which has position to execute the power contained in the deed, 
no eiistenoe at the time of the execution of a deed, never having made a demand. There was no bene- 
^ void, jit there is an effective and reasonable I ficial interest of a nature to bring it within the de- 
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cision of Holroyd v. Marshallj which, is clearly dis- 
tinguishable from the present case. 

Bramwell, B.— I om of the same opinion. The 
gig was not on the premises at the time ; and, there- 
fore, could not be seized ; as to the residue of the after- 
acquired property, the creditor had no power to seize 
it, as he never asked King for the money ; but he says, 
he asked the wife for the money ;— now making a 
demand of the money from the wife is about the same 
as demanding it from a child. Ktatu^ Q-C, relies on 
the earlier clause in the deed, to show that the plain- 
tiffs have not any title to any of the after-acquired 
property of the bankrupt. For that this clause 
conveys everything the bankrupt had, and every- 
thing he might become possessed of to the defendant. 
If that is so, it is very strange, because the bank- 
rupt could not ever become possessed of anything, 
unless the defendant was entitled to it. Holroyd v. 
Marshall does not establish this at all, or confer any 
such interest, because the property in the present case 
is not, as in that case, of a specific character. The 
bankrupt could not have been called upon for a spe- 
cific performance. The after-acquired property never 
vested, because no demand has been made. 

Chankell, B.— The plaintlfiGs are entitled to have 
the verdict for 62Z. bs. 8d, which is the value of the 
goods of the bankrupt, after the execution of sale. 
The bill only operates as an assignment of the then 
existing goods of the bankrupt. As to the goods in 
(juestiDn they have never been devested. And as a 
general rule, a bill of sale only operates as to that 
property that a man has at the time of its execution, 
as laid down in Shepherd's Touchstone. This decision 
does not interfere with the law as laid down in 
Holroyd v. Marshall. In Equity, that which is cove- 
nanted to bo done is looked upon as done. In the 
case last mentioned, the goods there in dispute were 
of a specific character. The contract here gave the 
defendant certain rights if he acted in accordance with 
the power in the bill ; which would have had the 
effect of vesting the property in him, if he had acted 
upon it I agree with the rest of the Court, that the 
demand of the money from the wife, did not vest the 
property in the defendant. That prevents the diffi- 
culty in Holroyd v. Marshall, 

JvdgmeffUfor tJu plaintiffs. 



t. ) 
5. ) 



Lynch v. Cowell. 



Bail Court. 
12 Juke, 1865 

Barrister and Client, 

It is the diUy of a barrister to exercise his own dis- 
cretion as to the mamier in which hs conducts the case of 
his client, 

Huddlestone, (2-(7., on behalf of the plaintiff, moved 
for a rule to set aside a nonsuit, under the following 
circumstances — 



Before the tria^ the plaintiff, by his attorney, in- 
structed a barrister to conduct his case at the trial. 
The barrister was unable to be present at the trial, 
and handed over the brief to another barrister, who 
conducted the plaintiff's case. At the end of tlie 
plaintiff's case, the defendant's counsel submitted that 
there was no evidence to go to the jury. The learned 
Judge who presided at the trial, declined to withdraw 
the case from the jury. The Court was then adjourned 
for a short time, and during the adjournment, the 
plaintiff's counsel informed the clerk of the attorney 
who instructed liim, that he intended to consent to a 
nonsuit. The clerk objected to this course. The 
plaintiff's attorney was not in Court at the time, but 
the plaintiff himself was, though it did not appear 
that he interfered in any way. When the Judge re- 
turned into Court, the plaintiff's counsel elected to be 
nonsuited ; and, although the clerk to the plaintiffs 
attorney persisted in his objection to this course, the 
plaintiff was nonsuited. 

Crompton, J. — I think there should be no rule. I 
cannot say that the counsel went beyond the scope of 
his duty in consenting to a nonsuit. It is clearly the 
duty of counsel to exercise his discretion in the con- 
duct of a case, and to act as he thinks best for his 
client Very mischievous consequences would follow, 
if coimsel were to be deprived of thi^ discretion. There 
is nothing in this case to show that the counsel did 
not exercise a sound diBcretion. He most be presamed 
to have known better than the attorney's derk, what 
course would tend to the advantage of the client. 

Rule refused. 

Bail Court. | picjlbson v. Nell. 
15 June, 1865. ) 

Ship-owner — Liability for Repairs ordered bj 
Master, 

Where an actum is brought against the owner oj a 
ship for repairs ordered by the master, and all the cir- 
cumsiances show that the repairs were done on ihr 
credit of the master, it is (he duty of the Judge at tk 
tried to direct a nonsuit. 

This was an action brought to recover money cl»iin<Hl 
by the plaintiff for repairs done by him to a ship 
called the '* Ocean. " 

The defendant was sued as executor, the declaration 
was for work done, and materials provided by the 
plaintiff at the request of the testator of the defendant. 
The defendant pleaded that his testator never was 
indebted. The case was tried by writ of trial before 
the assessor of the sheriff of Yorkshire. 

At the trial it appeared that the repairs were done 
. to the ship in December, 1863, at Ooole, by the plain- 
tiff, at the request of one Chappel, who wm master of 
I the ship. It was proved that the repiin «•» »«^' 
sary at the time they were done. At tiM Hm^d^ 
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ordered the repairs, the plaintiff did not know who 

was the registered owner of the ship In the course 
of the month of December, the plaintiff obtained a 
copy of the ship's register. It appeared from the re- 
gister which was in evidence at the trial, that at the 
time the repairs were done the defendant's testator 
was the sole registered owner. Chappel had told the 
plaintiff that he, himself, was the principal owner. 
When the repairs were finished the plaintiff sent the 
bill to Chappel, and Chappel asked plaintiff to give 
him time for payment. Afterwards, on the 26th 
Xoyemher, 1864, the plaintiff wrote to Chappel re- 
questing him to accept a bill at a month's date for the 
amoont of the repairs. Qn the 30th January, 1865, 
the plaintiff wrote to the defendant's testator request- 
ing payment : no application had been made to him 
before this time. The letter was answered by the de- 
fendant, who stated that Chappel had not been autho- 
rised to pledge the credit of the owner. 

The defendant's counsel submitted to the assessor 
that on these facts there was no case to go to the jury, 
bnt the assessor ruled there was, and the jury found a 
verdict for the plaintiff for the full amount claimed. 

On a preyious day in term Pearce, on behalf of the 
defendant, obtained a rule nisi for a new trial on the 
gronni of misdirection, and also on the ground that 
the Terdict was against evidence. 

Prentice now showed cause against the rule. The 
register is evidence that the defendant's testator was 
owner of the ship. The master of a ship is presumed 
to have authority to bind the owner for repairs which 
are necessary for the ship. Here no evidence was 
given by the defendant to show that the master had not 
authority. He cited, 

Proii V. Oliver, 2 El. & Bl. 301. 

Pearce, who appeared to support the rule, was not 
called upon. 

Cbomfton, J. — It is quite clear that this is a ques- 
tion of contract, not of ownership. The law is clearly 
laid down in the case of MiUheson v. Oliver (5 El. & 
BI. 419). It seoms to havo been supposed that that 
cose conflicts with the decision of this Court in the 
case of Frwt v. Oliver, But that is really not so, for 
uo member of the Court who took part in the judg- 
ment in Frost v. Oliver regarded the matter in any 
other light than as a mere question of contract. 
The only doubt I had In that case was, as to whether 
or not there was a scintilla of evidence to go to the 
jury. According to the practice we now act upon 
when there is an application to set aside a verdict 
it is not sufficient that there should bo a mere scintilla 
of evidence, but at the time Frost v. Oliver was de- 
cided this rule was not clearly established. In the 
present case the evidence is conclusive to show that 
the repaiw were done on the credit of Chappel. At 
the time the repairs were ordered no mention was 
fiudfl of ttudefondint's testator. The bill waa wnt 



to Chappel, Chappel applied for time for payment, 
afterwards Chappel was asked to accept a bill of ex- 
change for the amount, and no application was made 
to the defendant's testator for payment till long after. 
All these circamstances show that the contract was 
between Chappel and the plaintiff. If we had the 
power to enter a nonsuit we should certainly do so, 
but as we have not, the rule for a new trial must be 
made absolute on the ground that the verdict is 
against evidence, but under the circumstances without 
payment of costs. 

Mellob, J. concurred. 

Rule dbsoliUe accordingly. 



, Ex. Ch. 

June 16, 1865. 



Thackeray v. "Wood. 



APPEAL FROM THE QUEEN'S BENCH. 

Corawi— Erle, C.J.; Willes, Keating, and Mon- 
tague Smith, JJ. ; Martin, Channkll, and 
PiGOTT, BB. 

Vender and Purchaser — Covenant for Title, 

In a deed of conveyance in fee from the defendant to 
the plaintiff of a houH and premises of which the de- 
fendant was owner and occupier ** together with all 
lights, easements and appurtenances to the premises be- 
longing or ttsually held, occupied or enjoyed therewith, — 
or deemed or taken as part thereqf," the defendant 
covenanted **that notwithstanding any act, deed, matter, 
or thing whatsoever made, done, or permitted to Vie 
contrary by the defendant or any person or persons 
claiming through, under, or in trust for him, he, t/ie 
defendant, then had in hiinself good right and absolute 
authority to convey the said premises, with their aji' 
purtenances," according to the meaning of the deed. 

Several years before, tJtc defendant being then owner in 
fee and occupier of tlie saine house, Jsc, in the sajne con- 
dition, entered into a toritten agreement with the owners 
of adjoining premises, that thi cornice, spouts, and 
three windows of the defendants house, overlooking the 
adjoining premises, were encroachments, that he had 
paid 58, (u an acknowledgmcTit, and would pay 5s. a 
year as long as he should be allowed to use the cornice, 
spouts, and windows, 

At^the time of this agreement the defendant had not 
acquired any easement in respect of the cornice, spouts, 
or windows, by twenty years^ user : — 

Held, affirming the decision below, that there was 
no breach of the defendant's limited covenant for title, 
which uxis only against acts of his which might destroy 
or make worse an existing title, which in this case hi 
never had. 

This waa an appeal by the plantiff under the 
Common Law Procedure Act, 1S54, ngainst the ded- 
aion of the Court below in making absolatd ft rnli 
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obtained by tUo defoudant to enter the verdiot for liim 
puwuaut to leave reserved, tbe verdict at the trial 
before BlackbttW, J. having beau entered for the 

plaintiff. 
The case below is fully reported in 4 N. R. 262 ; 

33 L. J. Q. B. 276. 

The action was brought by the purchaser against 
the vendor of a messuage and premises in. Notting- 
ham, for breach of a covenant for title, contained in a 
deed dated the 9th of September, 1861. 

This deed, after reciting an indenture of the 8th of 
December, 1860, being a reconveyance of the messuage 
and premises in question to the defendant, the mort- 
gagor, by the mortgagee thereof, witnessed the con- 
veyance by the defendant to the plaintiff oj the said 
messuage and premises, &o., together with all ease- 
ments and| appurtenances, &c., to the said messuage 
and premises belonging . . or usually held, occupied, 
or enjoyed therewith, or deemed or taken as part 
thereof, &c., hahe^uium to the plaintiff and his heirs, 

&c. 

The covenant sued upon was made by the defendant 
as follows: "That notwithstanding any act, deed, 
matter, or thing whatsoever made, done, or permitted 
to the contrary by the defendant, or any person or 
persons claiming through, under, or in trust for him, 
he, the defendant, then had in himself .... good 
right and absolute authority .... to convey the 
said premises with their appurtenances," according to 
the meaning of the deed. 

Soon after the plaintiff took possession, he was in- 
formed by the owner of some adjoining premises that 
a cornice, spouts, and three windows of the house 
were only permitted under an agreement made in 
1842, between the defendant and the then owners of 
the adjoining premises, being the trustees of a Dis- 
senting Chapel. The defendant, in 1842, was owner 
in fee, and occupier of the premises, then in the same 
state as when the plaintiff purchased, but had ac- 
qufa-ed no right by twenty years' user to the windows, 

cornice, or spouts. :, «« , t 

By the agreement in question, dated 22nd June, 
1842, it was declared that the cornice, spouts, and 
windows in question were encroachments by the de- 
fendant, and might be nsed by him so long only as 
the trustees should consent thereto, and that the 
usage of them should give no right thereto to the 
defendant or any other person, and that in confirma- 
tion thereof, the defendant had paid to the trustees 
5$. as an acknowledgment, and agreed to pay 5s. every 
year so long as the cornice, spouts, and windows 
should be used by him. 

To prevent litigation, the plaintiff was obliged to 
make a similar agreement with the present owner of 
the servient tenement, and the defendant refusing 
compensation, the action was brought. 

The first count was for breach of the covenant ; the 
saeond for fraudulent misrepresentation. 

The plaintiff failed in proving the latter. 



Uay€s, Sarjt., for the appellant (the plaintiff belov). 
This oase is distinguishable from 
Browning v. Wright, 2 B. & P. 13, 
and the other cases cited below on the other side. 

Here the defendant has conveyed, not as far as he 
can, but in fee. 

He has conveyed everything, including eaaemenU. 
Then he covenant* that he has a right to convey all 
that he has conveyed. 

A covenant for right to convey must not be cut 
down to mean only a covenant against incumbrances. 
Sugd. Vend. & Porch. 81 (9th ed.). 
The covenant applies to infirmity of title, 

Butler V. Synnertan, Cro. Jac. 656. 
The expression " notwithsteuding anything dona 
by the defendant," is equivalent to ** as far as he 
knows,** 

Sugd. Vend, t Purch. 85. 
Tlie covenant extends to capacity to convey, 

Nash V. Asian, Sir T. Jones, 195. 
The act done by the defendant in making the sgree- 
ment of 1842, was in the nature of aa incumbrance. 
It prevented his conveymg in fee. 

Fidd, Q.C, {Caw with him), for the respondent 
(the defendant below). 
There is no breach of this limited covenant 
The principle of caveat emptor applies to every sale 
of real property, 

Bree v. Holhtech, 2 Doug. 654. 
The converse case is 

Cripps V. Reade, 6 T. R. 606, per Ldrd Kenyon. 

The principle of these limited covenants is, tbat 

the purchaser being satisfied that the vendor once W 

a title, he calls on the vendor to covenant that he has 

not destroyed or made it worse, 

Stannard v. Forbes, 6 Ad. & E. 572. 
Here the act done by the vendor tended pro iatito 
to enlarge the estate, not to destroy or derogate from 
it. 

The vendor never was seised of the eomice or en- 
titled to the lights, 

ffobson V. Middleton, 6 B. & C. 295. 
Kor could he acquire such ri^ts against the will of 
the adjoining owner, 

Woodhouse V. Jeiikyns, 9 Bing. 481 ; 
Spencer v. Marriat, 1 B. & C. 457. 
[Erle, C.J. —Was there not an inchoate right T] 
No. There was only something which might hare 
become a right. He was then stopped. 



Hayes, Serjt,, replied. 

Eelb, C. J.— I think that the judgment below ought 
to be affirmed. There was hero a conveyance in fee of 
a house with its easements and appurtenances by the 
defendant to the plaintiff, and in that conveyance 
there was a limited covenant on the part of the defen- 
dant that, notwithstanding any act, deed, matter, or 
thing whatsoever, made, done, or pennitttd to ih» 
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(^ontrary by the defendant, or any person claiming 
through him, he the defendant then had good right to 
conrej the house and appurtenances as aforesaid. The 
defendant had pulled down an old house and built a 
new one on hmd belonging to him, but he made a 
cornice and spouts projecting over his adjoining neigh- 
bour's land and put out new lights. He had no title 
to the cornice and spouts, and his neighbour had the 
power of preventing his acquiring a right to the 
cornice, spouts, or lights. Under these circumstances 
the neighbour called on the defendant to acknowledge 
that he had no right to the cornice, spouts, or lights, 
and that they were encroachments, and to pay a small 
sum annually in respect thereof. The defendant did 
make this acknowledgment, and agreed to pay Bs. 
a year for the encroachments. Now it is said that 
this agreement was an act done by the defendant in 
d^Togation of the title which he covenanted for. I 
agree with my Brother Hayes that the plaintiff has 
liad a wrong done to him, and the appropriate remedy 
iB an action for fraud. But that has failed, and he 
cinnot get the redress which he la entitled to on this 
covenant. The operation of a qualified covenant for 
title has been well known and weU established by a 
series of cases, and we cannot depart from it If I 
s«ll property to you, yon must satisfy yourself that I 
bve a good title first of all. Then I enter into a 
qualified covenant that I have done nothing against 
it. If there be no title, there cannot be any breach 
of this covenant, which presupposes a title. But even 
supposing the defendant had a right to the cornice, 
and then agreed to acknowledge that he had no right, 
I think even then the agreement would not be an act 
derogatory to the title. It would only be furnishing 
some evidence against the title. I think, therefore, 
the judgment should be affirmed, and I concur in the 
reasons given by the Court below. 

)Urtik, B. — I am alao of opinion that the judg- 



ment should be affirmed, and I concur with the reasons 
given by Mellor, J., in the Court below. I think it 
right in principle that this should not be held a 
breach of the covenant. [His Lordship read the 
important parts of the deed of conveyance.] The 
vendor's only title to the cornice, spouts, and wihdows 
was by the agreement, by which, on acknowledging 
that they were encroachments, and paying 6s, a year 
for them, he was to have the enjoyment of them so 
long as the other parties to the agreement chose. 
This was no title at all, as the trustees had the option 
of putting an end to it at any time. If it stopped 
there, then, the rule of law of cavetU emptor would 
apply, and, there being no fraud, the vendee would be 
without remedy. That rule of law may operate 
harshly in many cases, but it is a fixed rule and 
one of general convenience. But then it is the prac- 
tice of conveyancers to take covenants to protect the 
vendee. Three descriptions of such covenants have 
been used for centuries. First, an absolute covenant 
for title. If that existed here, the vendor would be 
liable, but it does not. Second, a covenant for quiet 
enjoyment. Neither is thfit the covenant here, or the 
vendee might recover for a breach of it Third, a 
qualified covenant for title, limited to any acts done 
by the vendor in derogation of such title. That is 
the covenant here, and if the title had been affected by 
any act of the vendor, he would be responsible. The 
covenant must be construed neither strictly nor libe- 
rally, but simply according to its meaning. It means, 
" I have not done anything to destroy or injure my 
title." That covenant is not broken here. The point 
is clear upon principle, without reference to any cases. 
However unfortunate the result may be, we cannot 
strain the law. The loss here occurred without any 
moral blame on the part of the vendor, so the vendee 
must put up with it. 



The rest of the Court concurred. 



Jiidgmcni affirmed. 
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EQUITY. 



Master of the Rolls. ) Lawbsncs «. Austin. 
31 Mat, 1, 7, 8 Junb, 1865. I Duwbixv.Pbitcham). 

Practice — Injunction — Damages — Lights. 

Where a building obstructing ancient lights or any 
othsreasemmt has been completely finished before the 
plaintiff files his biU, the Court anil not grant either a 
mandatory injunction for ite removal, nor an inquiry as 
to damages. 

Seem, where the building temains unfinished. 

Whtrepart of the building ?ias been completed before 
the plaintiff files his bill, bul another part remains 
unfinished, the Court will graiU an injunction as to the 
latter part, and an inquiry as to damc^cs as to the 
former part. 

These were two very aiinilar fsuitA, the principal 
object of each being to obtain redreea in equity for the 
erection by the defendant of buildings interfering with 
the plaintiffs' lights. 

The plaintiffs and the defendant in Lawrence y. 
Austin were the owners of certain adjoining property 
in Hoxton separated by a wall,— the raising of certain 
parts of which was the subject of the suit. The middle 
of this wall, being the wall of a warehouse, was forty 
feet in height ; the north and south ends were only eight 
feet. In 1843 the plaintiffs* testator erected a row of 
cottages on his property, a very few feet from the wall. 

Some years ago the defendant's predecessor raised 
the north end of the wall from eight feet to eleven 
feet nine inches. 

In September, 186i, the defendant made some addi- 
tions to the north end of the wall, and in the October 
following he pulled down the warehouse forming the 
middle of the wall, and began to erect a factory upon 
the same site, and upon the adjoining parts of the wall, 
thus considerably increasing the height of the wall 
through the greater part of its length, although in 
some places the height was diminished. 

£arly in November the plaintiffs' agent remonstrated, 
and on the dOth of November the plaintiffs gave a 
formal notice to the defendant which led to negotia- 
tions. During these negotiations the works were sus- 
pended until the 16th of December, when they were 
recommenced. 

The plaintiffs' bill was filed on the 13th of February, 
1865, at which time all the defendant's buildings were 
completed, except a portion of the southern end of 
the wall, about seventeen feet long, which the defen- 
dant had then pulled down and intended to raise to 
the height of thirteen feet instead of eight feet. 



The bill contained the usual prayer for a maodstorj 
ii^nnotioii, and for an inquiry aa to damages, if 
neoessary. 

After the filing of the bill the defendantvai aUorsd 
to complete the wall to the south to the height of 
thirteen feet, upon giving ftu undertaldng to poll it 
down in ease the Court should decide thit he ooght to 
do BO, 

The object of the suit of DureU ▼. Pritdusd wu 
to -obtain an ix^junction to restrain the defendant £rom 
permitting a certain brick building (which had bwa 
erected by him in Glanville Hews, behind Bathbone 
Place, and which, as the plaintiflb alleged, interfend 
with a right of way granted to their1»stator tlitongh 
the same mews, and with the ancient lights of their 
houses in lUthbone Place) from eontinuiog in its 
present state, and to compel him to remove or liter 
such building. The bill also prayed an inqmrj uto 
damages. 

The whole of the property in question in Dw^ t- 
Pritchard had, in 1853, been partitioned between 
Deborah Robson and John Stables. Glanville Hevs 
consisted of a yard running behind the hooses 
Kos. 29 to 86 in Rathbone Place, and of some stables 
and other buildings on the further side of this yiri 
The only entrance into the mews from the street »«a 
at its northern extremity. By the partition-deed 
Nos. 29 to 31 Rathbone Place, being the three hoosH 
at the north end of the row, together with the pwt d 
the mews situate behind these houses and behind tbs 
three next adjoining houses, Noe. 32 to 84, were m- 
voyed to Mrs. Robson, subject to a right of way vi'Ji 
carriages, &c., or without, over the mews, granted to 
Mr. Stables ; while the other houses, Nos. 32 to 36. 
and the parts of the mews situate behind Nos. 35 m 
86, were conveyed to Mr. Stables. 

In July, 1862, the defendant purchased from Mn. 
Robson the portions of the mews which had been 
allotted to her. 

Mr. Stables died on the 4th of May, 1863, hsM 
devised all Ms real estate to the plaintiffs and one 
William Loaden, since deceased, in fee upon certain 
trusts. 

The building complained of had been erected on the 
defendant's part of the mews, in the yard in front of 
the stablea A ahed had previously stood on part of 
the site of the building in question, and the defen- 
dant denied that the building produced any grtsUr 
interference, either with the right of way or with the 
lights, than had previously existed According Jo 
the defendant's evidence, which was nncoDtFadicted, 
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the erection of the building oommenoed on the 18th of 
July, 1863, and the Boathem half of the wall abutting 
on the mews, being the part which would interfere 
most with the plaintiffa' lights and right of way, had 
been carried np to its present height prior to the 5th 
of September, and all the walla abutting on the yard 
were built up to their full height, and the external 
parts of the building roofed in, and the erection sub- 
stantially finished, before the end of September, 1863. 

The first application to the defendant was made on 
the 5th of September, 1863, by Mr. Loaden, who 
acted as solicitor to his eo-trustees and himselt By a 
letter of that data ho informed the defendant that his 
buildings obstructed the light, and confined the air at 
the rear of Nos. 82 and 88 Rathbone Place, and 
requested him to cease the work. Not receiying any 
reply, on the 14th of September he sent % similar 
letter to George Pritchard, the defendant's builder. 
Upon this the defendant applied to his solicitors, 
Messrs. Bailey ft Co., one of whom saw Mr. 
Loaden, and arranged with him that the matter 
should stand over until Mr. Smith, the partner 
specially entrusted with the defendant's business, 
shonld return to town. On the 32nd of September, 
Mr. Smith, having returned to town, wrote to Mr. 
Loaden offering to call upon him. Mr. Loaden never 
answered this letter, probably because he was too ill 
to attend to business, as he died on the 11th of Octo- 
ber, 1863. 

On Mr. Loaden*s death, the plaintiffs placed Mr. 
Stables's trust affairs in the hands of Messrs. Parker, 
k Co., and on the 80th of October, they called upon 
Mr. Smith, who expressed his desire to have the 
matter amicably arranged. On the 10th of November, 
Messrs. Parker ft Co. having discovered the inter- 
ference with the right-of-way, wrote a letter to Messrs. 
Bailey ft Co., stating, that the buildings interfered 
with the right-of-way, and requiring the defendant to 
restore the mews to its former state. After some 
intermediate correspondence, Messrs. Bailey ft Co., on 
the 26th of November, replied that they could not 
advise the defendant that Mr. Stables had any claim 
to a righ^o^way over the mews, otherwise than as it 
existed at the date of the partition-deed of 1858, and 
as it then existed. 

The bill was filed on the 8th of January, 1864. Ko 
interlocutory ii^unction was ever moved for. 

BaggaUajf, Q.C,, and Schcmberg^ appeared for the 
pUintifis in Lawnnee v. Atutin. 

Southgaiif Q.C, and 0. X. Russell, for the de- 
fendant, contended, that the bill hod been filed too 
late, and that at any rate damages would be a suffi- 
cient compensation. 

Saggatlay, Q.(7., and S. Hardy, appeared for the 
plaintiffs in Dursll v. PriUhard, and contended that 
they were entitled to an i^Jnnotion, or at least to an 
inquiry u to damages. 



Selwyn, Q. (7., and T, Stevens, for the defendant, were 
not called upon. 

The following cases were referred to during the. 
arguments, 

Banhin v. Huskisson, 4 Sim. 18 ; 
AUomey-GenercU v. Niehol, 16 Ves. 838 ; 
Isenherff v. Mast India House EsUUe Company^ 

8 N. R. 845 ; 
Johnson V. WyaU, 11 W. R 852; on appeal, 8 N. 

R. 270 ; 
Jaetmb v. Knight, 2 N. R. 49, 295 ; 
Deere v. Otusi, 1 MyL ft Cn 516. 

8 Junk, 1865. 

Thb Master of thb Rolls said : The obser- 
vations he was about to make applied equally, both to 
the case of Laiorenee v. Austin, and to the case of 
Durell V. Pritchard ; for which reason he had caused 
Durell V. Pritchard to be placed in the paper as part 
heard before thetaotions. 

He considered it desirable, in the first instance, to 
state what he considered to be the rule of equity, 
with reference to applications for an injunction to re- 
strain an interference with ancient lights, or any other 
easement of a similar description, and the change 
which had been produced, by reason of the Act 
of Parliament giving Courts of Equity cognisance 
in coses for assessing damages, commonly cidled S;r 
Hugh Cairns' Act. He hod always understood the 
law, with respect to a suit instituted for restrain- 
ing the interference with ancient lights, to be, that, if 
the damage had been actually completed before the 
bill was filed, Chancery could not entertain the matter ; 
and certainly, upon referring to the cases of which 
ho had a note, that appeared to be borne out by all of 
them. 

The case of Deere v. Quest (loe, cit.), to which 
he had referred yesterday, was a case where one 
man had made a private tramroad, for his own pur- 
poses, across his neighbour's field. The injury was 
complete before the neighbour knew anything was the 
matter ; but the Court of Chancery not only refused 
the injunction,— indeed, it did not come to a motion 
for an injunction,— but allowed the demurrer to the 
bill, and said, ''Your rights, are rights at Law." 
The case of Deere v. Quest (loe, cU,) perhaps went 
a little too far, because in that case there was an 
ingredient of fraud. Among the allegations of the 
bill— which were, of course, admitted by the demurrer 
—it was stated that the defendants, who had made the 
tramroad, had done so by collusion with the plaintiff's 
tenant, and had paid him \ot it, and for concealing it 
from the plaintiff; yet, notwithstanding this ingre- 
dient of fraud, the Court declined to interfere. Laying 
aside, however, any ingredient of fraud, he considered 
the rule of Equity to be, that if the injury was complete 
—if it was done and altogether finished, so that this 
Court could not grant the bjunction — when the bill 
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was first filed, then Equity had no cognisance of tho 
platter. If there were any ingredients, such as fraud 
or tho like, or if there were anything which could be 
stopped at the time when the bill was filed, then Equity, 
in his opinion, had cognisance of the matter ; but, in 
other cases, the remedy of the parties was at Law. 

Now, the case of Johnson v. Wyatt (loc. cU.), and 
the obsenrations made by the Lords Justices in that 
case, had been pressed very strongly upon him ; but 
he did not find any observations of the Lords Justices 
which militated against the principle he had been 
laying down, because in that case an injunction was 
possible at the filing of the bill, and there had 
been very little delay before filing the bill. There 
were some observations made in that case, which 
had been pressed very strongly upon him, but he 
was not sure that he quite felt their full force, to 
the effect that the Court would grant an injunction 
at the hearing, when it would not do so upon an 
interlocutory proceeding. Now, he fully admitted 
that the Court will grant an injunction upon a motion 
after hearing both sides, when it would not have done 
80 upon an ex parte application ; but he apprehended 
that there wore very few cases in which the Court 
would grant an injunction at the hearing of the 
cause, when it would not hove granted one upon a 
motion on all the same facts brought before it pre- 
viously to the cause being brought to a hearing. Nay, 
more, there were some cases, and certainly the expe- 
rience of the members of the Bar would suggest 
many to them, in which the Court had granted an 
injunction upon an interlocutory proceeding, upon 
acts, upon which it would not have granted one at the 
hearing. In such cases, the Court said it could see 
its way to keeping the property in medio^ and pre- 
serving it for the plaintiff, if he should mend his case 
at the hearing, and this without injury to either 
party; and, therefore, it would sometimes grant an 
iiVJunction upon an interlocutory proceeding, when, 
on the same facts, it would have dissolved it at the 
hearing of the cause. It was merely a mode by which 
the Court considered that it could preserve the pro- 
perty in the best possible manner, and with the least 
injury to all parties, until it could determine and 
settle their respective rights. 

He had also been strongly pressed as to the effect 
of Sir Hugh Cairns* Act. It was said that Sir 
Hugh Cairns' Act gave a jurisdiction in Chancery 
to give compensation in damages in all cases of 
this kind, and that, therefore, although upon the 
principles which he had already stated, the Court 
would not grant any injunction, yet still it would 
entertain an application for damages. He did not, 
however, apprehend that Sir Hugh Cairns' Act was 
intended to extend the jurisdiction of Courts of Equity 
to cases in which they would not have interfered 
previously. For instance, if there was a bill for 
specific performance of an agreement, and the Court 
was of opinion that the agreement could not be spe- 



cifically performed, it would leave the parties to their 
remedy at Law, rather than turn a suit in Equity into 
a suit for damages. So, also, in a case, where the 
Court would not stop a way which had been made 
across a person's field, or would not stop a bmlding 
which obscured ancient lights or direct it to le 
pulled down, it would also decline to direct an inquiry 
as to damages. It would only do this where it bad 
already jurisdiction in the other matter. 

Now, he had been very much pressed with the 
argument that, if the Court took cognisance of the sait 
in one respect, it must also take cognisance of it in 
another respect. To this he assented, but it did not 
follow that the Court had taken cognisance of the suit 
simply because the plaintiff had asked it to do so. He 
would illustrate his meaning by a case, which was 
strongly present to his mind. It was a case of Paxrit 
V. Creswick (2 Hare, 286). A man died, havinj; 
money at a country bank, upon a deposit-note ; the 
bankers had been imposed upon and induced to p^ 
this money to a person who had improperly got pos- 
session of the deposit-note. The legal personal repns 
scntative sued the bank. It was obvious that suiog 
the bank was a mere action for money ; but he could 
not have sued at law without first obtaining the deposit- 
note ; he, therefore, filed a bill in the Court of Clun- 
eery for the delivery up of the deposit-note, intending 
afterwards to sue for the money at law. The Vi«- 
ChanceUor, Sir James Wigram, said : You are entitled 
to a decree for the delivery up of the deposit-note ; 
and the Court, having once taken cognisance of thit, 
in order to avoid circuity of action, will not put yoa 
to bring an action upon the deposit-note, but will 
ascertain the amoxmt due and direct the money to be 
paid. But if the Court had been of opinion that no case 
had been made for the delivery up of the deposit-note, 
the bill would, he apprehended, have been simply 
dismissed ; the Court would have taken no cognisaa« 
of the matter, and would have left the plaintiff to sue 
by action at law. The result of this, as apphed to tha 
cases now before the Court, was, that when the Conrt 
could see its way to grant an injunction to some extent, 
it did not require the parties to bring an action at 
Law, for the purpose of recovering damages ; hut u 
there was no right shown to any injunction whatever, 
the Court said : Your right is at Law, and you have 
no case for coming into Equity. 

The preceding observations applied, but in different 
ways, to both the cases now before the Court. 

In Latorence v. AustiUf he was of opinion thatacas^ 
was made out for an injunction, with respect to tht 
small portion of the wall caifried on to the south. 
Besides, the defendant had continued under an es- 
press undertaking that, if the Court should so decide 
ho would direct it to be pulled down ; and, upon read- 
ing the evidence, he was of opinion, that there was 
an effectual diminution of light and air in thst 
respect, and that the plaintifis were entitled to<n iu- 
junction, and, under the tmdertakiog of the defen- 
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danti to have that part of the wall remoTod, if they 
pleased. Then, as to the rest of the wall, as the 
whole of the building had been carried on at the same 
time, and as the Court had cognisance of the matter, 
the plaintiffs were, . in his opinion, entitled to a 
reference to Chambers, to ascertain the amount of 
damage they had sustained. It would probably be 
better for the plaintiffs to take a reference for damages 
aa to the whole, but if they insisted upon it, they were 
entitled to have the southern portion of the wall 
rtmoTed. 

In DureU r, Pritehard on the contrary, the plain- 
tiffs, in his opinion, never from the time when the 
bill was filed, had any right to come into Equity 
at all. The building was begun by the defendant on 
the 18th of July, 1863. The plaintiffs, it was true, 
did not know of it ; but as the knowledge was not 
fraudulently concealed from them, the Court must, 
in his opinion, treat them as in the same situation 
as if they had lived next door. Their tenants were 
there, who knew exactly what was going on ; and 
unless it were shown, as in Deere v. Guest {loc, eU.\ that 
the wroDg-doer had gone to the tenant, and had given 
him money to prevent him from telling the landlord, 
which would open a new and distinct case, they must 
be bound exactly as if they themselves had been living 
next door, and had seen the building going on. They 
did not in fact see it, that is to say, Mr. Loaden, the 
tnutee, did not, until the beginning of September, 
and on the 5th of September, the day when he made 
his compUint, the wall had been carried up to its 
present height; and, therefore, practically, all the 
injoiy was done. However, if he had filed the 
bill then, as the building was not complete, there 
would have been something to stop. But he did not 
take any steps to that effect. The building was finally 
completed in the month of September, and the bill 
was not filed until the 8th of January, 1864. No 
doubt there were various reasons explaining how tliis 
c^e to pass. Mr. Loaden, the acting trustee, died 
in the meantime ; and various other things occurred, 
but the Court could not regard them. It must treat 
the case exactly in the same manner as if the plaintiffs 
had been cognisant of the whole matter from the 
bf^ginning^ and had taken no steps until the whole 
thing was completed. 

He thought it fit to state that in Durell v. Pritehard, 
»j far as the case had proceeded, he was clearly of 
'pinion that the building complained of was a very 
;Teat interference with the old lights ; and he was 
^Uo clear that the defendant had occupied a portion 
of the mews over which the plaintiffs had a right of 
way, though the defendant was quite entitled to make 
a wall where there had been a shed before. These 
questions were not properly before him, but ho wished 
t'> ^how thaty upon the evidence as far as he had heard 
it, and assuming that the arguments of the defendant's 
counsel did not change his opinion, he should have 



thought it right to interfere, if the matter had not 
been entirely completed before the bill was filed. 

The result was, that the Court could not, in his 
opinion, take any cognisance of, nor give any relief in 
respect of, what was properly the subject matter of 
Equity, the interference with the construction of the 
building of the house, or the direction to pull it down, 
and that, therefore, the plaintiffs were confined to 
bringing an action for damages. For that, they must 
go to law, as this was not a Court for that purpose, 
and Sir Hugh Cairns* Act was not intended to make 
it necessary or possible for a person to bring a suit 
in Chancery simply to obtain damages, when an action 
at law was the ordinary, common mode— much the 
cheaper, and much the more convenient mode— of 
ascertaining the injury which had been done. There- 
fore, in Durell v. Pritehard^ he must dismiss the bill 
with costs, without prejudice to the plaintiffs' bringing 
any action they might be advised. 

BaggaXlayf Q.C,, for the plaintiff, in Launrence v. 
Austin, agreed to take merely an inquiiy as to 
damages as to all the buildings erected by the defen- 
dant 

Minute,^'Laufre7iee v. Austin, Reference to Cham- 
bers to assess the damages sustained by the plaintiffs 
by reason of the construction of the works in the bill 
complained ot Defendant to pay the amount of 
damages so assessed. Liberty to apply. Defendant 
to pay plaintiffs' costs of suit 



Master of the Bolls. 

23, 26 June, 1865. 



GbSETHAM V, COLTON. 



Specific Performance — WUl — Charge of Debts 
— Trust for Sale — Powers of Sale and 
Appointment, 

A tesicUor devised lands — subject to a charge ofZOOOl. 
for his wife, and a charge of debts, if his personal estate 
should be deficient— upon trust to pay rents and profits 
to his -wife for life, and afttnoards for the children of 
his brother, as the executor and trustee of the will should 
appoint, upon the youngest €Utaining twenty-one. The 
icill also gave the trustee a power of sale. All the 
existing children having attained twenty-one {the widow 
and the brother still living), the trustee appointed in 
their favour. Thirteen years after testator's death lie 
sold the premises by auction. The purchaser required 
the concurrence of the appointees, as beneficiaries and 
necessary parties to the sale : — 

Held, 071 a suit for specific performance, that their 
concurrence was not necessary, and the Court e^iforced 
the contract. 

The object of this suit was to compel the specific 
performance of a contract to purchase certain copy- 
hold land, held of the manor of Newark, and situate 
at Besthorpe, in the county of Nottingham. 
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On the 8th of Hay, 1849, the late Bev. Christopher 
Milnee executed a will, apparently intended to be the 
heada of instruction for a more formal instroment, 
which vai never .prepared. 

The will, ae wt oat in the plaintiff's bill, wu as 
follows : 

" Rererend Christopher Milnes, of Aisthoipe, in 
the county of Lincoln, makes his will and testament 
iu the following manner : Bequeaths to his wife 
Catherine Milnes the sum of 8000/. for her own use 
and benefit, which he charges upon and is to be pay- 
able out of his estate at Besthorpe Girton and South 
Scarle, in the county of Nottingham. Devises his 
estate at Besthorpe Girton and Scarle unto and to the 
use of Thomas Greetham, of Stainfield Hall, in the 
county of Lincoln, gentleman, his heirs, and assigns, 
upon trust, by mortgage or sale thereof, or of a com- 
petent part thereof, to raise the sum of SOOOr, and 
to pay the same to his said wife Catherine Milnes, 
for her own use and benefit, the receipt of the said 
Thomas Greetham to be a sulBcient discharge for the 
purchase-money, and upon trust, subject to the pay- 
ment of the said sum of 3000/., for the purposes after- 
mentioned. In case his perspnal estate shall be in- 
sufficient for the payment of his debts, he charges the 
same upon his estate at Besthorpe Girton and South 
Scarle. Declaration, that Thomas Greetham, his 
heirs, and assigns, shall pay the rents and profits of 
all his estates to hift said wife Catherine Milnes during 
her life, and after her death shall hold all hla estates 
upon the trusts, and for the ends, intents, and pur- 
poses after-mentioned. As to his farm at Besthorpe 
Girton and South Scarle, upon trust .... to apply 
the rents and profits of the said farm for the support, 
maintenance, education and advanoement of the 
ohildreu of his brother John Lansdale Milnes, in such 
proportions, manner, and form as the said Thomas 
Greetham shall think proper, and ahall when the 
youngest of the said children shall have attained the 
age of twenty-one years, convey the same farm to all 
or any of the said children of his said brother, and in 
such proportions as the said Thomas Greetham ahall 
by deed or will appoint, and in default of such ap- 
pointment the said Thomas Greetham, his heirs or 
assigns shall convey the same farm, lands and here- 
ditaments at Besthorpe Girton and South Scarle, unto 
and equally amongst all the said children of his said 
brother John Lansdale Milnes in equal shares and pro- 
portions, and to the heirs and assigns as tenants in 
common, and not as joint tenants. Power to be given 
to the said Thomas Greetham, with the consent of his 
said wife Catherine Milnes, and after her decease of 
own authority to sell all or any part of the said estates | 
so devised to him, and to put the produce out at 
interest, and to pay the interest to the parties who 
would have been entitled to the rents if the estate 
had remained unsold, and the purchase- money to be 
divided amongst the same parties and in the same , 
events as the estates would have been divisible between 



them. Indemnity of trustee^ his power to give reeeipti 
for purchase-money, appointing his wife CatheriiM 
Milnea and Thomaa Greetham axeentrix and execator 
ofhiswilL" 

In 1850, the tesUtor died. 

In 1852, a conditional soirender of the estates 
deviled by the will was made by way of mortgige to 
the widow, in consideration of SOOOI. expressed to be 
paid by her for raising the charge under the will The 
charge being in her favour, no money passed. The 
widow was never admitted tenant, and alter her death 
the surrender was vacated. 

By a deed-poll dated the X7th of March, 1M4 (both 
Catherine Milnea, the tenant for life, and John Libi* 
dale Milnes, then living), Thomaa Greetham, the plaia- 
tiff, exercised his powarof appointment in iavov of 
the children already bom of John Lansdale Hilna, 
the youngest of them having previoualy attaiosd the 
age of twenty-one. 

On the 18th of March, 1864, Cktherine Milneadiei 

On the Srd of May, 1864, the plaintiff put up tht 
estates, deviaed by tlie will, for aale by auction in loU. 

Among the conditions of the Mie were the fol- 
lowing :— 

*' As the vendor is only a tmatee, selling undff i 
power of aale, he shall not be requirsd to enter ioto 
any other covenant than that he has done no act to 
incumber, and the concurrenoe of the personi be&e- 
ficially interested shall not be required. The Tender 
has power to give reoeipts." 

The defendant became the purohaser of Ave lots, 
paid the deposit, and entered into possession; but 
subsequently refused to complete the purohasB withont 
the conourrenoe in the surrender or assuraaee of the 
ohildreu of John Lansdale Milnes, or dther persoiu 
beneficially entitled under the tectator'i will 

Jothua Williams, Q.a, and Simmomlt, for tbi 
plaintiff. 

A charge of debts authorises an executor to sell it 
any length of time from death of his testator, 

Sabin v. ffeape, 27 Beav. 557 (with fitrhm v. 
Peaeoekt and Wrigley v. Sykt^ there cited). 
We must refer to the state of things at the death of 
the testator. 

The express power of sale in the will cannot be »• 
tinguished by subsequent payment of debts or legaoifS 
or by exercise of the subsidiary power of appointmeat, 
Johnson V. KenneU, 8 MyL ft K. 681 ; 
StroughUl r, Anaiey, 1 De G. M. h G. 685 ; 
Williams on Real Assets, 51, 84, U stq., and eases 
there considered. 
The time for distribution has not arisen. The trast 
for maintenance, Ac., extends to aU the children of 
John Lansdale Milnes. 

Mainwaring v. Beevor, 8 Hare, 44. 
As to time and mode of conversion, the tnut is 
discretionary, 

I^y T. SeytMur, 2 Y. & C. Bx. 768. 
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BaggaUay^ Q.C., and A. Q. MarUn, for the defen- 
dtnt. 

The diaigo of debts is not general, bat contingent. 
The deficiency of the personal estate must bo showUi 
ffobson V. Bellf 2 Bear. 17 ; 
Sngden on Powers, 851 (last ed.). 
The trusts of the will are determined, and the 
plaintiff has exhaosted his power. After the mortgage 
for raising the 8000/., and the appointment to the 
children, nothing remains upon which the power of 
sale can be exercised, 

Doe d. JoMs y. Hughti, 6 Ezch. 228 ; 
RobiMon y. LwjaUTf 17 Beay. 592 ; 
EodHnaon y. Quinnt IJ. & U. 303, 311. 
The children took on the death of Catherine Milnes, 
when the class was ascertained, 
2 Jarm. on ^ills, 143 ; 
Ajftcm y. Ayion, X Qojl 827 ; 
Uainwaring y. Beevor, he eU,, 
the last case is ezceptiona], and does not affect the 
general rale. 

The question of Law and constniotion is too nice for 
the Coart to enforce specific performance, 
Sugden, V. k P. 887 ; 
Pyrhe y. Waddin(fton, 10 Hare, 1 : 
It is not proper to enforce acceptance of the title 
when the eyidenoe shows that the ol^eotiou can easily 
be remoyed. 

Tsz Master of the BotLS, without calling for a 
reply, said : He had no doubt that the plaintiff could 
give a good title. It had become the uniform prac- 
tice of the Courts to hold that a general ohaige of 
debts upon land enabled the ezaoutor to sell and 
make a good title in Equity. The rule was of great 
convenience in facilitating sales and settiog aside 
litigation. It would be dangerous to disturb it now. 
The condition implied in the preface to the ohaige 
"in case the personal estate shall be insufficient " was 
of no importance *, it merely expressed the oommon 
role which is always implied, namely, that the per- 
sooal estate was to be first liable. He considered the 
lapse of time since the testator's death quite imma- 
terial. 

Here the executor was also deyisoe in tmst with power 
of sale. He could not hold that the trusts of the will 
were determined, or the power of sale exhausted, in 
conseqaence of the appointment made by the plaintiff 
in £aTour of the children of J. L. Milnes^ The will Was 
p»raliar in its form, and, in a certain tense, execu- 
tory. He thought a conyoyauoer, with this will laid 
before him as instructions for a draft, would have 
inserted a power of sale exercisable^ notwithstand- 
ing the appointment. 

However reasonable the requisition might appear, 
or however simple it might be for the beneficiaries 
to give their concurrence, he did not think that 
he could interfbe to compel it, even if they were all 
present befon him in Court,— and capable of con- 



curring. There must be a decree for speciHc per- 
formance, with costs, the defendant being satisfied 
with the title in other respects. 



Kindersley, V.-G. | 
22 June, 1865. i 



Stewakt v. Great We«t- 
BRN Railway Company. 



Jurudictian—n df 18 Vict c. 125, «. 85 — 
If\funeU(m — Inequitable Flea to Action at 
Law, 

Defendants in an action at law set up a plea which 
the plaintifs alleged ought not to he dUowtd, o% the 
ground of equitable fraud : — 

Held, that notunthatanding the Common Law Pro- 
cedure Act, 1854, the Court would restrain the defen- 
dants from relying on sitchplea. 

This suit oame on to be heard on demurrer. 

The facts alleged in the bill were as follows : 

The plaintiffs^ husband and wife, on the 23rd of 
August, 1864, were travelling on the Great Western 
Railway, and, in consequence of a collision, received 
serious injuries. They were attended on the spot by 
a surgeon of the name of Woodwardt and oonveyed to 
their home. 

They were subsequently attended on behalf of the 
company by Woodward and two other doctors. 

Under pressure and by advioe of the three doctors, 
more particularly Woodward, they, while still in a 
weak state, bodily and mentally, without having ob- 
tained legal or other advioe, and being ignorant of 
their legal rights, were induced to^accept the sum of 
15/. in compensation for the iujurles they had received. 
They signed a receipt for the 15/., which was not 
read over to them, nor did they know the contents. 

They were assured by the three doctors that their 
ixguries were alight 

The bill charged that Woodward and the other two 
doctors were agents of the company. 

On the 26th of February, 1865, an action was 
commenced against the company, to recover compen* 
sation, which was laid in all at 1,700/. 

The company put in a second plea : that the defen- 
dants had paid, and the plaintiffs accepted, 15/., iu 
full satisfaction and discliaige of the causes of action. 

The bill prayed for a declaration, that the receipt 
ought only to stand for a satisfaction to the extent of 
15/., and that an injunction might be granted, to 
restrain the defendants from relying on their second 
plea. 

Olasse, Q.Ct and 0, L. Russell, for the defendants, 
said : The bill was not for discovery, nor for relief. 
It was, in fact, an attempt to make the Court do the 
work of a legal replication. The facts alleged on the 
bill amounted to legal fraud, and, apart from the 
Conmion Law Procedure Act, there was a 'form of 
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replication which quite embraced the fraud alleged in 
the bill, 

Bullen & Leake's Pleadings, 501 (2nd ed.) ; 

15 & 16 Vict. c. 76, Sched. B, form 51. 
Since the Common Law Procedure Act (1854), how- 
ever, an equitable replication could be made at Law ; 
and the plaintiffs, having elected their tribunal, had 
no right to come to that Court. 

Baily, Q,C., and WiekenSf for the plaintiffs. 

This was not a case of legal fraud. The Common 
I^aw Procedure Act (1854) had not ousted the jurisdic- 
tion of the Court of Equity, which was the moat fit 
tribunal for trying cases of equitable fraud. 

Glasae, Q,C,,m reply. 

KiNDEBSLEY, Y.-O.) Said : In the first place he felt 
no doubt as to the facts alleged in the bill being suffi- 
cient to induce the Court to say that the receipt 
ought not to stand in the way of the plaintiff's 
getting compensation on account of the ii\juries 
alleged. 

Then, supposing that f elief could be given in this 
Court, it was to be considered whether the facts alleged 
could support what was called legal fraud. He did 
not intend to lay down what was included in legal and 
what in equitable fraud so as to meet all circumstances ; 
but he was clearly of opinion that the facts there 
alleged were not such as would constitute that kind 
of fraud which Courts of Law could take up. The 
company was a peculiarly constituted body, the acts 
of fraud were allied to have been done by subordi- 
nates ; it would be necessary that the party to the 
action should personally have committed the fraud, 
not merely ^representative corporation, which could be 
supposed to have no more cognisance of the details of 
the alleged fraud than a perfect stranger. Again, there 
were circumstances which Equity would consider to 
constitute fraud arising not only from the acts and 
intentions of the party committing the fraud, but from 
the position of the party imposed upon, such as his be- 
ing inops consUiif or being in a state of bodily or mental 
weakness. Courts of Law would not take up that 
kind of fraud. Therefore the demurrer could not be 
allowed on the ground that the facts alleged in the 
bill would amount to legal fraud. 

There remained, then, to consider whether the bill 
ought to bo dismissed, on the ground that the Common 
Law Procedure Act, 1854, enabled a Court of law to 
take cognisance of an equitable plea or replication of 
matters which in themselves constituted an equitable 
and not legal defence or reply. If a party were to set 
up the defence or replication at law, and fail, it would 
then be too late toapply to this Court. The defendants, 
however, argued that the plaintiffs, having chosen their 
tribunal, had no right to come into this Court to obtain 
relief ; but it was the defendants themselves who had 
set up the defence at law which the plaintiffs alleged 
was inequitable, the Common Law Procedure Act not 



having taken away the jurisdiction of the Courts of 
Equity, the plaintiffs had a right to come to Equity 
and say this is the proper tribunal for trying equitabk 
matters. 

The demurrer could not, then, be allowed ou any 
ground. 



Kindersleyy V.-0. 

22 April, 
24 JiTKE, 1865. 



Belohiee v. Belohieb. 



Practice^Conduct of a Coxae. 

Two suits were instituted to administer thu tarn 
estate. The plaintiff in the first suit, woe iiot a party 
to the second. A decree hamng been obtaintd in IA« 
seeo^ siUty the proceedings in the first suU icm 
stayed. 

The conduct of the cause was given to the plaintiff in 
the first suiL 

A bill was filed by the daughter of a deceased per- 
son, the widow and son of the deceased being nude 
defendants. 

A second bill was, shortly afterwards, filed by 
the widow, in which her son was made the only 
defendant 

A decree was at once obtained in the second soiti 
and the proceedings in the first were, in consequence, 
stayed. 

Jessel, Q.C.f applied to have the conduct of tb« 
cause given to the plaintiff in the first suit 



CottreU, for the plaintiff, and G. 0. 
the defendant, opposed the application. 



for 



24 June, 1865. 

KiNDEBSLEY, V.-C, Said : He thought it would be 
right to give the conduct of the cause to the plaiatiff 
in the first suit, and he would make it a general role 
in similar cases to do the same. Such a rale would 
tend to prevent the objectionable practice of what wis 
called racing. The costs would be costs in the cause. 



mndeMley,y..O. I REE^'E t,. Whitmoee (2). 
24, 26 June, 1865. ) 

Evidence — Boohs of Account. 

In taking accounts, entries made in the books of oaf 
of the accounting parties, may be used in evidence against 
him. Bttt entries in, his favour may not be used by him 
in evidence unless directly and intimately eonnecifd 
with some entry which is used on the other side. 

This suit is reported 1 N. R. 352, 3 N. R. 15, on a 
question of what was included in a mortgage. A 
decree was made in the suit directing certain accoonts. 
It now came on to be heard on a point of cridenre 
connected with those accounts. 
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The state of facts was as follows — 

Simpson was owner of a certain brick-field, about 
which the present litigation arose. Green had been 
employed as his agent and manager, and as such made 
payments and received sums on his behalf; it was 
ascertained that there was dne to Green a sum of 
money of about 2,200/. 

A mortgage of the brick-field, and stock of Simpson, 
in the nature of a bill of sale, to secure the sum then 
dne, and such further advances as should be made, 
not exceeding in the whole 3000/., was made to Green. 
Upon the face of the deed it appeared that it was 
limply to secure 30002. which was then owing. But 
there was a contemporaneous memorandum, which 
stated that 2,200/. only was then duo, and that interest 
was not to run from that time on 3000/., but only on 
2,200/., and afterwards on what should be further 
adTanced. The Court was of opinion that this was 
not as ecurity for a floating balance, but for a fixed 
som, and further advances not exceeding in the whole 
3000/. 

Green having that security deposited it with his 
bankers, Martin ft Co. , by way of equitable security, but 
did not communicate the fact that he had done so to 
Simpson. 

Simpson had made some other charges on the brick- 
field—viz., a second mortgage to Hendrick, which 
had originally been the first mortgage, but had been 
postponed to Green, and a third mortgage to Reeve, 
the plaintiff. 

Then both Simpson and Green were made bank- 
mpts. 

The present rait was instituted by the third mort- 
gagee. In it a decree had been made to the intent 
that Martin ft Co. were entitled for a security to the 
extent of what was due to Green, not at the time of 
the deposit being made to them, but at the date 
of his bankruptcy. And an account was ordered 
to be taken of what was due to Green at the time 
of his bankruptcy. And, if anything should be 
found duo on that account, a further account of 
what was owing to Martin ft Co., on their equitable 
mortgage. 

The question now raised was, whether entries in a 
book of Green, made subsequently to the deposit by 
him of the mortgage, were to be used in evidence in I 
taking those accounts, and to what extent they were, 
if at all, to be used. 

W. Pearson, for Reeve, and Fry for Hendrick, to 
show that entries were good evidence against the 
person keeping the book and his assignees, cited, 

Shaw V. Broom, 4 Dow. ft Ry. 730 ; 

Harriaon v. Vallance, 1 Bing. 45 ; 

CoUenridge v. Fanpiharaan, 1 Stark. 259 ; 

PrUehard v. Draper, 1 Russ. ft My. 191 ; 

Crom V. SedingJUld, 12 Sim. 35 ; 

1 Taylor on Evidence, 580 (2nd ed.). 



They distinguished, 
Talbot v. RutUgc, cited in, 
BUmwt V. Barrow, 2 Bro. C. C. 74 ; 
. CaU V. Howard, 8 Stark. 6. 
To show that the person keeping the book could not 
use it in evidence on the dischai|;e side, * 

KnigM v. Marquis of WaUrfwd, 10 L. J. (n. s.) 60. 

Stevens, for Martin ft Co.— The entries were made 
subsequent to the deposit with Martin ft Co. There- 
fore, those on the debit side were not necessarily 
against Green's interest ; neither were those on the 
credit side necessarily in^his own favour. 

If a part of an account were put in evidence, the 
whole must be, 

TaXbol V. RaOege {loe. ciL) ; 

Boardman v. Jackson, 2 Ball ft B. 882 ; 

DarsUm v. Lofrd Oxford, 1 Eq. Ca. Abr. 10 ; 

Bdly V. Hill, 1 Eq. Ca. Abr. 11 ; 

Carter v. Lcrd Colrain, Bam. C. R. 126 ; 

Collenridge v. Farquharson (loe. eU,) ; 

2 Starkie on Evidence, Apen. 954, 955. 
The proper course would be to call Green himself to 
prove any item, 

Duekham v. Wdllis, 5 Esp. 251. . 

W. Pearson, in reply. 

Kiin>EBSL]CT, y.-C, said : He would consider, first, 
what would have been the rights between Simpson 
and Green, if neither of them had assigned their 
interests to third parties, and had both remained 
solvent, and a suit had arisen between them. 

On one point he had no doubt that entries in 
Green's books would have been good evidence against 
him. On the other hand, would Green have been 
able successfully to ui^e, that if the books were used 
in evidence against him, they ought to be equally good 
evidence in his favour ? 

Upon that point there seemed to be no direct autho- 
rity. The authorities which had been referred to were 
a long time back ; two of them were from reports of 
little repute, and all had special circumstances con- 
nected with them, though not relied on in the dicta 
of the Judges. It was true there was the general 
rule, that if a document was put in evidence, the 
whole of it must be put in. But was that rule to 
apply to such documents as the accounts of mer- 
chants f It appeared to him that it did not at all 
follow that it did. The rule so applied would work 
great ii^justice ; for a man anticipating dispute, might 
so keep his accounts that the other party having 
recourse to his books, ho might be able to rely on 
entries which were fictitious. 

He would put the case of two merchants, one at 
London, the other at Rio, having mutual dealings, 
receiving and paying on one another's accounts, 
where there was no communication and acquiescence 
in the accounts. It appeared to him that each party 
was chargeable with items entered on the debit side 
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of hU own books, for no one else could be oognuant 
of the details of the case. If, for Instance, t consign- 
ment had been made to the merchant at Rb, he would 
be the only person who knew what he sold the con- 
signed goods for. If he made an entiy in his books 
which debited him with a sum of money on that 
account, there was a plain reason why he should 
be debited with that sum in taking the accounts 
between the two merchants. 

But with regard to entries on the other side of the 
account, the opposite was the case ; it was his duty to 
keep the vouchers and proofs of what he had expended, 
and his own entries in his books were not a proof of 
what payments he had made ; it would be wrong that 
the other party should have to prove that he did not 
make the payments ; he was bound to prove them him- 
self. 

Again, the common case of an administration suit 
was analogous, where the executor was bound to put 
in an account of receipts and payments, and was put 
to proof of the payments he had made. 

That, then, was the way the matter would stand* if 
it were simply between Simpson and Green. 

The form of the decree, which was founded on the 
fact that Marfcin & Co. had given no notice of the 
deposit with them to Simpson, but had allowed the 
dealings to go on on the former footing, "precluded 
their saying they could stand in any better position 
than Green could have stood. 

The plaintiff, therefore, would be allowed to use as 
evidence any entries in the books of Green, but 
Martin A Co. would not be allowed to do so primd 
facUt though there might be entries in the books so 
directly and intimately connected, that the mere read- 
ing of one item by the plaintiff would entitle Messrs. 
Martin & Co. to read another. 

Of course Hendrick was in the same position as the 
plaintiff with respect to the evidence. 



Stuart, V.-C. | 

24 June, 1865. i 



JU Wmtwood. 



In/ant^TruHee Extension Ael, l8o2^InfanU' 
Act, 1 WUl. 4, €. 65^Bank of England. 

An order discharged, on the objection of the^Barik, 
as being unatUhorised by the Trustee Act; and another 
order suMUuAed, under the 1 Will, 4, c. 65, «. 32. 

It is the dtUy of the Bank of England to bring am 
srronsoua order, uptm icAJeA ii is asked to act, undsr 
the notice of the Court. 

In this case a sum of stock stood in the name of an 
infant, who was absolutely entitled to it. In order to 
obtain payment of the dividends to his guardians, a 
petition was presented, under the Trustee Acts of 
1850 and 1852, upon which Stuart, V.-C, made an 
order (reported anU, 6 K. R. 61), declaring the infant a 



trustee of the stock, and appointing a person to trans- 
fer it into Court The Bank of En^and, however, 
hesitated to act upon the order, and accordiDgly, 

Spssd now mentioned the matter again to the Court, 
and aigued, that the indemnity danae, section 7 of 
the Trustee Extension Act, 1852, preduded the Bank 
from making any objection. 

Cotton, for the Bank. 

SrrAnT, V.-C, said : The Infant, being absolutely 
entitled to the stock, could not be a trustee within 
the meaning of the Act. He must, therefore, discharj^ 
the order ; but should give leave to amend the petition, 
byentituling it in the matter of the Act of 1 Will 4, 
c. 65, and by making the guardians of the infant co- 
petitioners ; and, subject to these amendments, h« 
should make an order, under the 32nd section of that 
Act, directing payment of the dividends to tho 
guardians. 

With reference to the indemnity clause, the Bank 
had acted properly In bringing the matter to his atten- 
tion. If the Bank consMered that the Court had, 
through Inadvertence or otherwise, made an erroneoos 
or defective order, it did right in requiring the point 
to be brought before the Court for reoonsideration. 



Stuart, V..0. | ^^^^^ ^ 
26 JUN]^ 1865. i 



BABBKa 



HuAand and Wife — Alinumy^^W\fes Savings. 

A husband held w>t entitled, afUr his wife*s death, 
to claim from hsr sxeeutors monsy saved hyhsr otA of 
perfnanent aiiinony granted to hsr on hsr divorce f ran 
him k mensa et thoro, and bsquseUhed by hsr will. 

This was a suit for the administration of the eststa 
of Mrs. Wilson, and now oame on for further con- 
sideration. 

In 1848, Mrs. Wilson obtained in the Court of 
Arches a divorce ^ msnsi et thoro from her huslMnd, 
and an allowance for permanent alimony of 350/. a 
year. She had also separate property. By her will, 
she recited that she had saved out of her alimony, and, 
after bequeathing some legacies, made the plaintiff her 
residuary legatee, and the defendant her executor. 
Her husband gave the defendant notice that he 
claimed tho savings out of alimony, and, being serveil 
mth the decree, prosecuted his claim in Chamben : 
but the dittcussion of it was reserved to the hearing oa 
further consideration. 

Bacon, Q.C., and Loeoek Wehb, for the pUiutifl; 
were stopped by the Court 

Malins, Q,C., and W. B. Fisher, fbr the husband. 

Money allowed by a husband to hitf irift for par- 
ticular purposes, whether voluntarily « under the 
order of a Court of Justice, is only hers M tee« V^' 
poses. Even the wife's separate estate^ iflkdil wrings 
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oDt of it^ go to th« hulMUid at her death, onleM ihe 
beqafiath them, 

M9kfii^y. Xmm$dy, 10 fiim. 254 ; 
and onles it can ba ahowu that ahe has a testamen* 
tarypower over money paid, for alimony, but not spent, 
tiie marital right ia not excluded. The Wife's ezecutoiB 
euDot reeover arrears of alimony, and sho herself can 
only recover one year's arrears. 
They dted also, 

Mmtnger r, Clark$, 5 Exch. 888 ; 

JHghy ▼. Moward, 4 Sim. 588, 601 ; on appeal («u5 
fumins ffowardr. Digby), 2 01. k Fin. 6S4, 652 ; 

Brooh$ y. Brooke, 25 Beav. 342 ; 

Vondcrgtuihi y. Jh Blaquiere, 8 Bim. 815 ; 

8ttme$T. C9ok^ 8 Sim. 821 (n.) ; 

BaimUk r. M^Ouiloch, 8 K. ft J. 110. 

SpringaU Tkompton, for the defendant 

Stuart, V.-C, without calling for a reply, said : 
This was a salt to administer the assets of the 
wife. The only parties to it were her residuary 
legatee and her executor, and the only business of the 
imt was the administration of her assets. The 
husband was a most extraordinary person to appear in 
it. By the decree of the Ecclesiastical Court he had 
been shorn of his marital rights, and mulcted in an 
armoal payment for his wife's alimony ; and yet after 
her death he appeared and claimed to exercise his 
marital right./ The divorce, it was true, was only d 
menad et thoro, and, therefore, the husband might, 
perhaps, if he were administrator, exercise his marital 
right. But this was a case of an unimpeachable will, 
disposing to executors of property given to the wife 
against the marital right. The question in Dighy t. 
Howard {loc, eU.) waa quite different The Duchess 
of Norfolk's represeatative claimed the arrears of her 
pin-money in that case, on the ground that the usual 
right of the husband to keep arrears of separate estate 
was founded on the wife'a presumed oonaent; and the 
Vice-chancellor decided that it was so, and that the 
consent of the duchess, who was a lunatic, could not 
be presumed ; but in the House of Lords the decree 
was reversed on the higher principle, that the purpose 
of the tmst had wholly failed, and that, therefore, the 
Court would not interfere to enforce it 

It was said, that here the purpose had failed as to all 
alimony not actually spent by the wife. But this was 
property taken from the husband and given to the wife, 
in derogation of the marital right, and the Court could 
not inquire into her use of it, or take it out of her exe- 
cutor's hands. No one knew how she was maintained, 
and it might be that the savings were bequeathed to 
the very persons with whom she had been living. But 
without relying on that, the rule of the Court was not 
to interfere. It was so held in Digby v. ffoward. 
The Coort never enforced alimony, and still less 
would interfere to get it back again. 

The hlHteid ought to have asserted his claim, if at 



all, by biU, and not In this suit, though he (the Vice- 
Chancellor) was of opinion that such a bill would 
signally fSaiL The declaration must, therefore, be to 
the effect that, both parties waiving all objections to 
the Jurisdiction of the Court, and the husband having 
come in and claimed, his claim was disallowed. 



Stnart, V.-O. | Paics v. Psppercorne. 
27 JuN£, 1865. ) 

Executors — Partnership — Mume of Adminis- 
tration Assets — Interest, 

An exeeutor, a member qf a firm qf stock-brokers^ 
cUlawed the firm to use a portion qf the adminisiraUon 
assets for their own purposes : — 

Held, that the other partner, e^fler the exeeuior's 
death, was liable to account for the assets, and could 
not rely, in discharging himself, upon a settled account, 
which had heen regularly kept and settled by the exS" 
ciUor wUh the firm. 

Interest %oas allowed on eiffier side at 51, per cenL 

This cause was maintained by one of the executors, 
and the present trustees, of Joseph Price, against the 
representatives of J. W. Peppercome, a deceased exe- 
cutor, and his late partner Charles Peppercome, for 
an account of the proceeds of a sum of 2000/. India 
bonds, which the firm were alleged to have applied to 
their own use. 

J. W. Peppercome had proved and acted in the 
executorship alone during his life. He and his 
partner, Charles Peppercome, were brokers, and 
bought and sold stocks, and received and paid moneys, 
on behalf of the executor ; an account of these deal- 
ings waa kept in a private ledger, in continuation 
of a similar account which had been kept with the 
testator in his lifetime. Charles Peppercome asserted 
that J. W. Peppercome had the ^le control of thia 
account 

The account ahowed, on the 28th of July, 1853, a 
cash balance of 002. odd in favour of the estate ; and on 
that day the firm sold out 2000/. India bonds, part of 
the testator's assets, and credited the estate with the 
proceeds, amounting to 2,040/. odd. 

The sale was made by Brown & Co., another firm of 
brokers^ with whom the Peppercomes had large trans* 
actions, and to whom the current account between the 
firms showed them at that time indebted in 2000/. 
Brown k Co. accordingly retained the 2000/., and 
paid over to the Peppercornes the balance of 40/. 
Charles Peppercome asserted that the 2,040/. was 
all drawn out again by J. W. Peppercome, as 
executor, except a balance of 209/., which he offered, 
by hia answer, to pay. 

After J. W. Peppercorne's death, the original plaintiff, 
who had also been named an executor of Joseph Price, 
the testator, acted in the executorship, though she did 
not prove the will ; and she subsequently filed the bill 
in thia cause, making a co-executor, and several of the 
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beneficiaries under Joseph Price^s will, parties to the : 
suit. New trustees of the will were afterwards appointed ; 
who were joined as co-phuntiffs, by supplemental order. 
Several questions arose, and were argued, but the 
present report is confined to the question of the liabi- 
lity and extent of liability of Charles Pcppercome, 
the survlTing partner, to account. 

Bacon, Q.C, and Haynes, for the plaintiff. 

MalitiSf Q.C,, and Dickenson, for Charles Pepper- 
come, argued, 

1st. The Peppercornes were in effect the bankers, 
first of the testator, and afterwards of his executor ; 
and that, therefore, the fact of their having balances 
in their hands to the credit of his estate, did not con- 
stitute misappropriation of the assets. 

2nd. Charles Peppercome was in no way cognisant 
of the matter. 

8rd. The account between the estate and the firm, 
which must be taken as settled, showed that the 
firm only owed the estate a small sum, payment of 
which had been offered. 

Speed; L. Mackeson; JemmeU; and Little^ for 
other parties. 



Stttabt, Y.-C, without calling for a reply, said: 
The plaintiff must complete her title by proving the 
will, and that being done, her right to an account 
against Charles Peppercome, was clear. He was the 
surviving partner of the first executor, and con* 
tended, that he only acted throughout on his partner's 
instmctions. But it was proved, and, in fact, admitted, 
by him, that at a time when the firm were in debt to 
the estate in a sum of more than 901,, they, for no 
purpose of the estate that had been proved, sold the 
bonds, and applied the proceeds in payment to 
Brown & Co. It was said, that they could easily 
have paid the 20002. to Brown & Co. from other 
sources. It was to be regretted that they had not 
done so ; for the application actually made of the 
produce of the bonds raised a suspicion that the sale 
was made for some purpose of the firm. It bad been said, 
that the firm acted as bankers ; but it was rather as 
brokers than bankers, and the moneys were employed 
for purposes other than those of the estate. Then 
must be a decree for an account ; with a dedaratioo, 
that in taking the account, the accounting defendants 
were to be charged vrith the produce of the bonds, and 
interest was to be allowed at 6/. per cent on both 
sides. 



COMMON LAW. 



Ex. Oh. 1 Sthons and Another v. 
21 June, 1865» { Geobge and Others. 

APPEAL FROM THE EXCHEQUER. 

Coram— Crompton, Willbs, Byles, Blackburn, 
Keating, and Sbee, JJ. 

Bankruptcy Act, 1861, «. Id2— Trust Deed-- 
Passing Prapcrty at Common Law. 

A deed in the form given in schedule D of the Bank- 
ruptcy Act, 1861, wJiereby a debtor conveyed all his 
estate to trustees *Uo be applied and administered for 
the benefit of his creditors in like manner as if he had 
been at the date thereof duly adjudged baiikmpt,''* uhu 
duly registered and complied with the other provisions 
of the Act, but was not ^hown to have been asserUed to 
by the requisite proportion of creditors under section 
192:— 

Held (affirming the decision below on this ground), 
thai the deed was good to pass the property at Common 
Law. 

Qusere, whether it was within the operation of sec- 
tion 197 of Vie statute. 

This was an appeal by the defendants under the 



Common Law Procedure Act, 1854, against the deci- 
sion of the Court of Exchequer discharging a rule nisi 
obtained by the defendants to set aside the Terdict 
found for the plaintiffs in this cause, and to ent«r « 
verdict for the defendants on the ground that the evi- 
dence adduced at the trial did not entitle the plaintilTs 
to a verdict. 

The decision below is reported in 33 L. J. Ex. 231. 

The case was to the following effect : 

An interpleader issue was made by order of Braro* 
well, B., stating that the plaintiffs affirmed, and the 
defendants denied, that certain goods, which were 
seized in execution by the sheriff of Hereford:ihire 
under a writ of ^. fa., tested the 14th of January, 
1864, and issued out of the Exchequer to execute a 
judgment of that Court recovered by the defendants 
in an action against John Cooke, were at the time of 
the seizure the property of the plaintiffs as against the 
defendants. 

At the trial of the issue at Hereford Assizes, before 
Keating, J., the following deed, in the form given in 
schedule D. of the Bankruptcy Act, 1861, was put in 
evidence by the plaintiffs : 

"This deed, made the 5th day of January, 186^ 
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between John Cooke, &c., of the one part, and Thomas 
George Symona, of &c., and Henry Strong, of &c., on 
behalf and with the assent of the undersigned creditors 
of the said John Cooke of the other part : witnesseth 
that he, the said John Cooke hereby conyeys all his 
estate and effects to the said Thomas George Symons 
and Henry Strong absolutely, to be applied and admi- 
nistered for the benefit of the creditors of the said 
John Cooke in like manner as if the said John 
Cooke had been at the date hereof duly adjudged 
bankrupt. 

"In witness, &c" 

It was proved at the trial, on behalf of the plaintiff, 
that the said deed had been duly executed, and that 
the said Thomas Oeorge Symons and George Strong, 
the plaintiffs, were creditors of the said John Cooke, and 
that the said deed had been registered in the Court of 
BaDkruptcy on the 2nd of Febmaiy, 1864, according 
to the Bankruptcy Act, 1861. It was also proved, 
that on the 5th of January, 1864, possession of the 
goods conveyed by the said deed, or intended so to be, 
was given to Edward Brinsford on behalf of the 
plaintiffs, and that he remained in possession thereof 
until the 15th of January, 1864, when the same were 
seized in execution at the suit of the defendants, the 
assignees of certain bankrupt execution creditors of 
John Cooke, under the writ of JS. fa, mentioned in 
the issue. 

It was objected for the defendants, who gave no 
evidence, that tlie deed did not oi)erate to pass the 
property to the plaintifis, inasmuch as it purported to 
be a conveyance or assignment under sections 192 and 
200 of the Act of 1861, and the several requisites of 
tlie 192nd section, particularly that as to the consent 
of the requisite proportion in number and value of the 
creditors, had not been proved to have been complied 
with, and that the deed was, therefore, not one com- 
ing within the 197th section, and the Court of Bank- 
ruptcy had no jurisdiction under that section, or 
otherwise, with respect to it ; that the trust expressed 
in the deed could not, therefore, be carried out accord- 
ing to the intention, and was void, and the deed was 
in point of law a mere voluntary conveyance without 
consideration, and void as against creditors. 

Verdict directed, by consent, for the plaintiffs, with 
leave to the defendants to move. 

Oray, Q.C. (Cfleave mth him), for the appellants 
(the defendants below). 

Ist. This deed, not being valid under section 192, 
is not within the operation of section 197. 

The judgment of Pollock, C.B., proceeds on the 
opinion that it is. 

[The Court intimated that the other point would 
be the important one.] 

2nd. The deed is not good to pass the property at 
Common Law. 

lu an ordinary trust deed, where the trusts cannot 
be ctoied oat, either from illegality or any other 



consideration, the Court of Chancery says there is 
a resulting trust. But here, if the trusts fail, there 
is no trust at all, and the deed is a mere voluntary 
conveyance, and void as against creditors. Though 
in form it conveys the property to trustees, it is void 
under the statute 13 E^iz, c. 5, on the ordinary 
principle. 

[Blackbttrn, J.— You seem to say trusts fail, if they 
cannot be exactly carried out. Could not the Court 
of Chancery act on the ey-pria doctrine ?] 

Here the estate is to be administered by the Court 
of Bankruptcy. 

[Blackbubn, J.— Not by the Court of Bankruptcy 
but as it would be administered by that Court on. 
bankruptcy.] 

[Crompton, J. —Yes, hy tht trusUes.] 

But the trustees cannot so administer it. 

[Crompton, J.— Some nice questions may arise in 
carrying out the trusts, but we can hardly hold the 
trust-deed void.] 

Every creditor, who has entered into this arrange- 
ment, has a right to have the estate administered 
according to this trust. 

Before this Act, no deed was ever made with a trust 
like this " to be administered as if there had been a 
bankruptcy." 

By this Act for the first time, an estate can be ad- 
ministered by mere trustees as if the debtor were 
bankrupt 

If the provisions of the Act are complied with, 
that very thing can be done which is attempted to be 
done by this deed, but which fails here because those 
provisions are not complied with. The estate is in- 
tended to be administered in the manner provided 
for in section 197 : no other meaning can be given to 
the trust of this deed. 

What then does a creditor under this deed expect 
to get ? He understands it is a deed to be adminis- 
tered Under section 197 by or with the assistance of 
the Court of Bankruptcy. 

[Btlx8, J.— You must not assume that; because 
this form of words might have been used before the 
Act.] 

Perhaps so ; but neither must you take its meaning 
to be the same as if it had been made before the Act. 

[Blackburn, J,— Is not this a deed by which, as 
it stands, the property is to be administered by the 
trustees according to the law of Bankruptcy, but by 
which, if certain things had been superadded, the 
carrying out of that arrangement would have been 
enforced by the Court of Bankruptcy ?] 

I say the assistance of the Court of Bankruptcy 
was contemplated when the form in Schedule D was 
adopted— and if the provisions giving that assistance 
were not complied, with, the intention of the parties 
was frustrated. 

[Blackbubn, J.— You assume that this deed was 
delivered as an escrow, not to be executed till the 
right number of creditors came in.] 
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[C&OXPTON, J.— The property rnn^t yeat. Where 
is it at the first moment after the exeoation of the 
deed?] 

It may vest as against the grantor, bat not as against 
the creditor, if the trust cannot be carried oat 

The creditor* expects several benefits under this 
deed, which he loses if it is not good under the Act 
jSL g, he loses the benefit of a forced inquiry before 
the Commissioner as to the property of the bank- 
rupt. 

[Crohpton, J. — If he has a grievance, he can go to 
the Court of Chancery.] 

[Shxb, J. — But he has not the summary remedy 
which this Act gives him.] 

No, 
ExparU AUxander, 1 De G. J. k S. 811. 

Again, he loses the power of questioning ihs deUa of 
other creditorSf given by the Act. Again, he loses the 
benefit of Lord Loughborough's order t^tx) mortgagees, 
Mason Y. Bogg, 2 Myl. & Cr. 443. 

[Blackbu&n, J.— Why should not the trustees 
simply ascertain, according to the law of Bankruptcy, 
how much in the pound should be paid f] 

liy objection is preliminary to that The deed 
says the estate is to be adminisi^ed under the control 
of the Court of Bankruptcy. 

[Cbomftok, J. —It is not necessary that the trustees 
should go to the Court.] 

No ; but the creditors expect that the Court's as- 
sistance and control may be called in, if occasion 
requires. 

The trust demands that it shall not be left to the 
uncontrolled power of the trustees. 

You cannot alter the meaning of the deed, when it 
is ascertained that the right number have not signed. 

The creditor loses other benefits of section 197. 
See 

Topping v. Keysell, 16 C. B. (N. 8.) 258. 

[Crompton, J. —But the creditors may gain other 
benefits, by not going into Bankruptcy.] 

[SheEi J.— The form in Schedule D only applies to 
the exceptional case mentioned in section 200, and 
that is this very case, of a requisite number not 
signing.] 

Yes ; but when section 200 is complied with, section 
192 is, in elTect, complied with. 

If you adopt the deed, you must adopt the mean* 
ing given to it by the Legislature. 

If so, the trust fiuls, and must be struck out, and 
the deed is void. 

J7. Matthews^ contrd, was not heard. 



Cbomptok, J. —We are all satisfied that the dadaon 
below was right, on the ground that this was a good i 
deed at Common Law. As &r as I remember, it has ] 
long been not an uncommon provision in deedi of 
assignpient or inspectorship, that the debtor's aSain 
should be administered in the same way as in Bank- 
ruptcy. It is said, that mortgagees have different 
rights independently of th^ Court of Bankruptcy, 
from what they have under it But that makea no 
difference. The trustees can calculate the amount to 
be paid in the pound, as if the debtor were bankrupt 
Then it is said, the creditors lose other benefits, if the 
deed is not within the control of the Court of Bank- 
ruptcy, as to fraudulent preference, Ac If so, the 
creditors should have made the debtor bankrupt 
Probably executions were coming In, and the debtor 
assigned, for the benefit of some of his creditors, to 
the exclusion of others. He was suijuris^ and might 
do so if he chose, and the deed seems to me to pass 
the property immediately. There was no hardship on 
anyone, for any dissenting creditor might throw the 
estate into Bankruptcy. 

As to the trustees not doing their duty fairly, if 
they do not, then as in the case of any other tiust, 
the aid of the Court of Chancery must be called in. 
I think my Brother Martin put the decision on the 
right ground. I can conceive that the deed night 
have been delivered as an escrow, but that is a fact 
which is found otherwise. It migjit have been left to 
the jury, but was not. We cannot say this deed is 
not valid, unless assented to by the requisite num- 
ber, simply because of the form of the deed. This 
deed is not made with reference to the 200th section; 
so we must construe it like any other deed. It is 
a convenient form, operating to pass the property U 
the trustees on a kind of ** cessio banoruin." Tliat 
vesting took place the moment the deed was cxccatcd. 
We cannot say there was no consideration, so as to 
make this a mere voluntary conveyance. It was the 
exact provision which an honest debtor could make, 
on being pressed by executions. I think, especially 
for the reasons given by my Brother Martin, that the 
deed is good at Common Law, and the trusts are not 
as far as I see, impossible. If there had been any 
thing in the objection that the deed was delivered as 
an escrow, to become operative only if the requisite 
number of creditors came in (which it would have been 
difficult to say) that was a fact for ths joxy, whenas 
the contrary is found here. 

The rest of the Court concurred. 

/udgmeni afirmed. 
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The Laura. 
BiONissTs v.The Queek 
and Others. 



iViSMn<^LosB Justice Knight Bruoe, Lord Justice 
Turner and Dr. LtJSHiNGTOK. 

Slave Trade-^laver^Proof. 

What facts are requisite to determine the character of 
a vessel to be that of a slaver. 

This was an appeal from the Yiee-Adminlty Court 
at Antigua, where the brig "Laura** and her cafgo 
had been condemned as forfeited for breach of the laws 
for the suppression of the slaye trade. 

The main facts of the case were as follows-— 

Nicholas Dionissis, the appellant, an Ionian by 
birth, had for about eighteen years before the year 
1861, sailed and traded between North America and 
the West Indies and the coasts of Mexico, the Cani- 
bean Sea and Central America, as far as Rio Janeiro, 
and in the course of these years had made frequent 
voysges between New Orleans and Cuba, his family 
residing at New Orleans. About the end of Angnst, 
1861, he came from Mexico to Havanna, and on his 
aniTal found several vessels lying unemployed and 
for sale. He purchased one of them, now called the 
"Laura,** but then called the "Ida Raynes,** fh»m 
a person named Pertusio, who was the agent for 
their sale, and who is alleged by the respondents to 
have been extensively engaged in the slave trade. 

On the 24th of October, 1861, the ship was assigned 
to Dionissis by a bill of sale of that date, and on the 
following day he obtained from Mr. Crawford, the 
British Consul at Cuba, a provisional Britbh certi- 
ficate for the vessel, to continue in force until the 
25th of April, 1862, or until the arrival of the vessel 
at some port where there was a British Registrar, 
whichever should first happen. In the declaration of 
ownership, annexed to this certificate, Dionissis 
declared that he was a British subject bom at Cerigo, 
and had never taken the oath of allegiance to any 
foreign State. 

A crew was engaged through the shipping master of 
the port, according to the custom of the place ; and 
on the 18th of November the ship's articles were 
signed before the British Yice-Consul. 

Dionissis had the ship thoroughly cleared out, took 
on board a very large quantity of rum, which he pur- 
chased from Pertusio, with some cigars, sugar, and 
sweets, and sailed from Havanna on the 80th of 
November. The Consul, however, having his sus- 
ToL. VL 



picions of the destination of the vessel, had previously 
required Dionissis and another to execute a bond for 
25,000 dollars, if the ship should be employed in the 
slave trade. 

At St Thomas, which was reached on the 1st of 
January, 1862, a lai^ge quantity of additional cargo 
was taken on board, consisting for the most part of 
provisidns, but also of a groat variety of miscellaneous 
articles, amongst others of earthenware, paints, paper, 
some demijohns, corks, 1000 fire-bricks, seventy boards 
(2,098 feet) ; 299 pine boards, fifty scantlings, and 
some Iron. A carpenter from another ship in the 
port was at work on the "Laura** for several days^ 
and two persons not on the list of the crew were taken 
on board before the vessel sailed, on the 20th, for St. 
Bartholomew's. 

She was captured on the same day by her Majesty's 
ship '* Cadmus," and taken to Antigua. 

Dr, Deane, Q.C., and V. LushingUmf now appeared 
for the appellant 

The Queen't Adv$eaU and Dr. Swdbsy^ for the 
respondents. 

26 JuNB» 1865. 

The opinion of the Committee was delivered by the 
Lord Justice Turner as follows— 

Their Lordships would presently enter into the 
details of this case, so far as in their judgment they 
were material to be considered ; but before doing so, 
it might be well to notice some points which were 
common to all cases of this description, and some 
considerations which applied only to this particular 
case. 

To be in any way concetned in the slave trade was 
a highly criminal offence, and the laws for the sup- 
pression of the trade were of a very penal character, 
affecting both the persons and the property of those 
who ventured to embark in so ne&rious a traffic The 
proof of the infringement of these laws must, there- 
fore, rest upon thoee who allege that they have been 
infringed. This was the rule of law wlUch applied 
universally to cases of criminal offences, and there 
was no exception to this rule in oases of offences 
against the laws for the suppression of the slave trade. 
Offences against these laws might, no doubt, be 
established, as offences against other laws might be 
established, by circumstantial evidence ; but the cir- 
cumstances brought forward to establish the offence 
must be such as did not end in suspicion merely. 
They must be such as to satisfy a reasonable mind 

Q 
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tliat the suspicion was well founded, and that the 
offence had been committed. Again, it must be 
observed that most, if not all, of the articles of 
merchandise which were employed for the purposes 
of the slave trade were also capable of being 
employed for the purpose of lawful commerce ; and 
that in these cases, therefore, it was not sufficient to 
consider merely what were the cargoes of the vessels 
accused of being implicated in the unlawful trade, 
but all the circumstances of each particular case, and 
more especially the locality in which the vessel may 
be found, must be taken into consideration. 

It was obvious that vessels laden with cargoes 
capable of being employed either in the unlawful 
trade or in lawM trade, could not, when found at a 
distance from the coast of Africa, where the cargoes, 
if intended for the unlawful trade, would come into 
use, be looked upon with the same degree of suspicion 
as they would justly be subject to if found in imme- 
diate proximity to that coast. These were conside- 
rations which applied generally to all cases of this 
description. 

As to this particular case, in addition to the 
details to which their Lordships would presently refer, 
it was to be observed that before this decree was pro- 
nounced the case had been investigated, both in the 
Police Court at St Thomas*, and in the Criminal 
Court at Antigua, where the appellant and some of 
the crew of the vessel were indicted for felony under 
the Acts on which this case proceeded, and that no- 
thing unfavourable to the appellant's case appeared to 
have been elicited upon the investigation in Ihe Police 
Court ; and upon the trial in the Criminal Court, the 
appellant and the crew had been acquitted. With these 
preliminary remarks, they would proceed to consider 
the details of the case. It would bb convenient to 
consider them under three heads. First, such of them 
as related to what passed at Havanna ; secondly, such 
of them as related to what passed at St. Thomas ; and 
thirdly, such of them as related more particularly to 
the special grounds on which the respondents' case was 
rested, so fietr as their Lordships thought it necessary 
to enter into those grounds. 

In the first place, then, they would consider what 
passed at Havanna. 

[LoSD JiTSTiCB TmunsB here stated fully the facts 
of this portion of the case ; and referring to questions 
put to the appellant, upon cross-examination, at 
Antigua, his Lordship then proceeded.] 

These questions, and the answers given to them by 
the appellant, were as follows : 

" Question.— Did not Mr. Crawford state to you 
that one of the reasons for exacting the bond was the 
unusual caxgo laden on board the 'Laura' to be 
carried to an island in the West Indies^ and the caxgo 
being precisely such as is usually laden by vessels 
proceeding to the coast of Africa to be engaged in the 
slave trade f 

" Answer. ~ He did not express himself in such 



words. When I asked him why he should Toquin 
a bond from .me, he told me that the pecoliarity of 
the cai^ which he heard was put on board, and some ] 
other rumours, obliged or determined hun to charge ^ 
me with such k heavy bond. The word used vas 
determined. He never said anything to me that I | 
recollect about taking such a caigo to the West 
Indies. He said on account of the cargo and some 
rumours, he thought I was going to the coast of 
Africa. I told him that I was not going to the coast 
of Africa— never had such an idea. 

*' Question. —Did not Mr. Crawford state that 
another of his reasons for exacting the bond ma, 
from your antecedents as having been engaged in the 
slave trade ? and from your having been on board the 
celebrated slaver * Wanderer,* of which you were said 
to have been the master when that vessel went to the \ 
coast of Africa from the port of Havanna ! 

<' Answer.— If Mr. Crawford said that to me at 
Havanna» I would make him pay pretty dearly for it, 
or else he had to prove it But he told me another 
reason besides the one I mentioned before, that he, 
Mr. Crawford, did not believe that I was going in the 
brig * Laura 'no further than the Salt-Key Bank, 
which is at the entrance at the Gulf of Florida and 
the Bahama Old Channel ; and that he thought that 
I should give up the vessel at Salt-Key Bank to some- 
body else, and return back to Havaima in a few daji. 
Mr. Crawford did not state anything about being 
engaged in the slave trade, and never mentioned the 
* Wanderer ' to me. I do not know anything about 
the slaver * Wanderer.' I knew a yacht ' Wanderer,' 
belonging to New Orleans, owned by Commodore 
Johnson— a rich planter called Commodore Johnson. 
I saw her several times at New Orleans, and 1 have 
seen her at Kew York. I never saw her at Havanna, 
but I heard she wsjb at Havanna, and lately I heard 
she was taken by the Northern cruisers on account of 
her being a Southern vessel, and turned into a 
Northern man-of-war or gunboat. I have been on 
board of her at New Orleans, when she first arrited 
there. Commodore Johnson gave a ball on board 
some long time ago ; I don't recollect the time ; some 
four or five years ago. I was invited among the 
guesti, and there wore from 150 to 200 persons on 
board ; it was a dinner and balL X never was master 
of the ' Wanderer ; ' never sailed on board any veaael 
of that name* 

" Question.— Did not Mr. Crawford state that 
another of his reasons for demanding the bond was 
your connection and intimacy with Pertusio, who was 
known at Havanna as a notorious agent and outfitter 
of slavers at Havanna f 

«* Answer. — ^I never understood him to say so ; when 
I brought the two first securities to him, he said, after 
refusing them, ' It is strange that Mr. Pertusio cannot 
procure a good security, he knows almost everybody 
in this place.' That's all I recollect he said about 
Mr. Pertusio." 
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Their Lordships would pause here, to consider the 
effect of the evidence as to this part of the case. They 
/onnd nothing in the evidence to contradict the state- 
ments made by the appellant upon his cross-examina- 
tion. There was no evidence whatever that the ap- 
pellant had ever been engaged in the slave trade, or 
had ever had anything to do with the slaver " Wan- 
derer," or any other slaver, or even that Pertusio had 
been in any way concerned in the trade ; and, cer- 
tainly, there was nothing to show that if Pertusio had 
been so concerned the appellant was aware of it. 
There was nothing, so far as they could find, to lead 
to suspicion in the antecedents either of the appellant 
or of the vessel. The crew of the vessel appeared to 
hare been engaged, and the ship's articles signed, 
according to the ordinary course of such business. It 
had been suggested, on the part of the respondents, 
that the appellant was not, in fact, the real purchaser 
of this vessel, but their Lordships saw nothing in the 
evidence to support this suggestion. The respondents 
relied much upon the false statement by the appellant 
in the certificate of registiy that he was a British sub- 
ject ; but surely the British Consul was much more 
competent to judge of the question of the appellant's 
nationality than the appellant himself could be, and 
the British Consul, after consideration, had granted the 
certificate. The respondents also relied greatly on the 
character of the cargo shipped at Havanna as being 
onfit for sale at St Bartholomew, or any other of the 
West India Islands. Their Lordships would presently 
have occasion to refer more fully to this subject, but 
at present it would be sufficient to state that, although, 
no doubt, a further voyage was intended in case the 
cargo of the vessel could not be sold in the West 
India Islands, the character of the cargo did not seem 
to fnrmsh any just inference that in the event sup- 
posed, the vessel was intended to go to the coast of 
Africa rather than to break the blockade, to which the 
SoQthem States of North America were then subject, by 
proceeding to St. Helena Sound, or some other of 
those ports, a destination which was 'suggested by the 
evidence. I^ therefore, the case had rested hwe, 
the^ Lordships could not doubt that their decision 
upon it must have been in favour of the appellant. 

They would proceed, then, to consider the second 
head, the details of what passed at St Thomas. 

Now the character of the cargo taken on board at 
St. Thomas certainly did not, of itself, cast any 
suspicion upon the purpose for which the vessel was 
intended to be employed ; on the contray, it rather 
tended, as it seemed to their Lordships, to remove 
any suspicion which* might have attached to the 
vessel in coosequence of the cargo shipped at Ha- 
vanoa. It was only in connection with other circum- 
stances, to which they would presently refer, that the 
cargo shipped at St Thomas could, in their opinion, 
have any bearing upon the case. They, therefore, 
postponed* for the present, any further observations 
npon it They postponed, aJso, any observations 



upon the employment of the carpenter on board the 
vessel during her stay at St. Thomas, as this fact 
seemed to them to bear only upon the alterations in 
the vessel which they would also presently notice. 

Their Lordships might, however, then conveni- 
ently dispose of that part of the case which related 
to the two persons taken on board at St Thomas. 
Both these persons had been examined ; and as to 
one of them, Castell, they were satisfied, both from 
his evidence and from the other evidence in the 
cause, that he was taken on board only for the pur- 
pose of piloting the vessel into St Bartholomew's. 
As to the other of these persons, Bauen, they were 
not so well satisfied with his evidence, nor did they 
consider it to be clearly established that he was, as 
the appellant had stated, taken on board as a pas- 
senger merely ; but, on the other hand, his evidence 
was to a great extent uncontradicted, and the testi- 
mony of one, at least, of the witnesses who impeached 
it was, to say tlie least, worthy of no credit ; and they 
might add, that there were' details to be found in his 
evidence which, if untrue, might well have been con- 
tradicted. They did not think, therefore, that his 
evidence, although not to be completely relied on, 
could be wholly disregarded ; but assuming that it 
could, and that he was taken on board as carpenter, 
and not as passenger, and even assuming, as sug- 
gested in the argument on the part of the respon- 
dents, that he was the carpenter who in the first 
instance came on board the vessel from the '* Globe," 
it did not seem to their Lordships that these con- 
siderations would materially affect the case. It would 
be going much too far to infer that the vessel was 
intended to be employed in the slave-trade, from the 
fact of a carpenter having been taken on board her, 
even coupling that fact with the cargo found on board. 
The case, therefore, as it stood at St Thomas did 
not, thus far, at least, seem to their Lordships to be 
more favourable to the respondents than as it stood at 
Havanna. 

As to what passed between the time of the vessel 
leaving St. Thomas and the time of the capture, 
they did not think there was anything material 
to be observed upon. The respondents, indeed, had 
attempted to raise some suspicion, upon the ground 
of the vessel having changed her course when pur- 
sued by the '' Cadmus," but this suggestion seemed 
to their Lordships to be quite unworthy of notice*. 
Much more might have been said if she had not 
changed her course, as her original course might, it ap- 
peared, have taken her out of the reach of capture. Their 
Lordships would next proceed to consider the special 
grounds on which the respondents* case was rested, 
so far as they deemed it necessary to enter into them. 
The respondents, first, had relied upon the construc- 
.tion and fittings of the vessel The principal points 
on which they had rested their case in this respect were, 
that in this vessel there were three hatches, the fore- 
hatch, the main hatch, and a third hatch aft the main 



324 



THE NEW REPORTS. 



[S JlTLT, 1865. 



hatch, which in these proceedings, and in the conne of 
the argument before their Lordships, had been called 
the booby hatch ; being, as they understood it, a hatch 
or opening in the deck having a oorer over it. That 
besides these hatches, this vessel had two scuttles, and 
that there were stringers or beams running fore and 
aft along the whole length of the sides of the vessel, at 
the distance of about six feet below the vessel's deck. 
They had said that in ordinary merchant- vessels there 
were not more than two hatches, the fore hatch and 
the main hatch, and there were no stringers : tiiat 
the booby hatch and one, at least, of the scuttles were 
not in the vessel when she was built, but had been 
cut out of the deck since the vessel was buUt, and 
since she was purchased by the appellant, and that 
the booby hatch was not constructed as ordinary 
hatches were, and was not made and was not adapted 
for cargo purposes ; and amongst other eireumstanees 
tending to cast a suspicion on this booby hatch, they 
had pointed to its cover having been made capable of 
being opened or shut by means of slides. They had 
insisted that the booby hatch and its oov«r, and the 
scuttles, had been put into the vessel for the purpose 
of affording better ventilation for slaves to be lodged 
in her hull ; and that the stringers had been intro- 
duced for the purpose of supporting a slave deck 
intended to be laid on scantlings placed across the 
vessel, and resting on these stringers. The appellant, 
on the other hand, had insisted that the three hatches, 
the scuttles, and the stringers, were commonly to be 
found in merchant- vessels, built in America, and that 
the booby hatch was in the vessel when he purchased 
it, and was made and is adapted for cargo purposes. 
There was a vast mass of evidence bearing more or 
less directly upon all these points, but wiHiout en- 
tering into the details of this evidence, it would be 
sufficient for their Lordships to state what, in their 
opinion, was the result of it. 

They were of opinion that the evidence established, 
beyond all doubt, that the three hatches and the 
scuttles were commonly to be found in Americaa-built 
merchant-vessels, and that the booby hatch was 
capable of being used for cargo purposes. It appeared, 
indeed, that it had in fact been bo used by the orew of 
the '* Cadmus " in loading or unloading the Teasel at 
Antigua ; but they thought that the evidence did not 
satisfactorily prove that this booby hatch was made 
before the appellant purchased the vessel, or that It 
was constructed as hatches are usually constnicted. 

The balance of the evidence on tiiese points seemed 
to be in favour of the respondents ; hut assuming it to 
be so, and even assuming further that this hatch was 
constructed as it was for the purpose of better venti- 
lation, their Lordships did not think that these 
circumstances materially affected the questiott they 
had here to decide, for they thought that the evidence 
clearly proved that in merchant-vessels employed in 
the ordinary coarse of trade, and more particularly 
in such vessels when employed in conveying sugar. 



which would certainly not be an unusual cargo for 
vessels trading in the West Indies, it was of gmt 
importance that the hoMs of the vessels conteining 
the cargo should be effectually ventilated, and tliey 
did not think that the adoption of a mode of ventiU- 
tion different tram that which is ordinarily used would 
justify the presumption that the purpose of the ven- 
tilation was different fh>m its ordinary patpoee. 

The other points as to the constructiou and fittings 
of the vessel, on which the respondents had lelttd, 
were of 00 trifling a nature that they did not think it 
neeesttry to observe upon them. 

Another point on which the' respondents had rested 
their case was the character of the cargo of this vessel 
The articles of the cargo mainly reUed upon on the 
part of the respondents, as affording evidence that 
this vessel was intended to be employed in the s1st«- 
trade, were the scantling and the white pme boards, 
the fire-bricks, and the iron. The scantling and the 
white pine boards must, it was said, have been 
intended for laying a slave-deck, suspended on the 
stringers, at the distance of six feet below the vessel's 
deck, and the fire-bricks and iron for constructing an 
additional stove to cook for the slaves. 

These suggestions appeared to their Lordiihips to 
savour much more of ingenious conjecture than of 
just inference. They were displaced by the eridence 
in the cause. 

As to the scantlings and white pine boards, tiie 
evidence satisfied them that the scantlings were not 
ordered to measurement, and were not measnred. 
They had been shipped as they had been cut from the 
forest. There was, besides, abundant evidence that 
lumber of this description was an ordinary article of 
trade in the West India Islands ; and as to the fire- 
bricks and iron, independently of the evidenee as 
to the iron having been procured for the purpose 
of ballasting boats, it could not surely be sup- 
posed that 1000 fire-bricks could have been purchased 
for the purpose of constructing a stove. They mij^t 
add, as to the respondents' case upon the cargo, that 
Spurrellf one of their witnesses, had tnumented the 
articles of which the cargoes of vessels employed in 
the slave trade were generally composed ; and that in 
his enumeratioii there had been contained a variety of 
articles, none of which were found in the eai;go of 
this vessel. A further point, on which the respondents 
had rested, was the appliances for water contained in 
the vessel, and the quantity of water which was fotmd 
in her ; but as to the tanks, the principal part of 
these appliances, it had not even been suggested that 
I they were introduced into the vessel after the appel- 
lant purchased her, and as the vessel did not appear to 
I have been employed in the slave trade before she was 
' purchased by the appellant, the fact of these tanks 
being found in her, couM afford no evidence that sho 
was intended to be employed in that trade ; and as to 
the quantity of water found in the vessel, the evidence, 
although it showed that the quantity was large, did 
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not juaUy lead to the oonelnsMm that the 
destined for the Coast of Africs rather than for any 
other lengthened voyage, to which the difficulty of 
selling the caigo at the Island of St. Bartholomew 
might lead« The respondents had also rested much 
upon this* that there were found on board this yessel a 
Tariety of charts, and amongst others, several chirts 
of the Island of Cuba, and one of the Coast of Africa, 
with tracks delineated upon it. This was certainly a 
matter requiring explanation, and the eridence, their 
Lordships thou^^t, afforded a reasonable explanation 
of it Charts would, of course, be required for navi- 
gating the vessel, and there was no trace of there 
having been any on board the vessel when she was 
purchased by the appellant. 

The circumstances under which these charts had 
been procured, were stated by the appellant to have 
been, that he could not procure on shore, at Havanna, 
charts by which the vessel could be worked, and he, 
therefore^ had desired the mate to procure them from the 
shipping in the port, and the mate, O'SuUivan, had 
con^med this statement, and had added, that he pro- 
cured the charts from the shipping, mentioning the 
peruons from whom he procured them. 

There was no contradiction to this evidence. The 
appellant, indeed, did not appear to have been asked a 
question on the subject ; and the cross-examination of 
the mate upon it, tended to confirm his evidence in 
chief. If the charts could have been procured on shore 
at Havanna, the respondents could have proved that fact 
They had given no such proof. There had evidently 
been no concealment of these charts. They had been 
lying in the cabin in rolls during the time the vessel 
was under seizure. There was, besides, abundant 
evidence to show that vessels commonly carry charts 
of seas in which they have never been, and to which 
they have no intention of going. Spurrell, the respon- 
dents* witness, had stated that he had charts of the coast 
of AfHca on board his ship ; and several other masters 
of ships had stated also that they had such charts 
on board their ships. Looking, then, to the special 
grounds on which the respondents* case was rested, their 
Lordships had come to the conclusion, that the evi- 
dence adduced by them was insufficient to support those 
grounds ; but then it had been strongly urged on their 
part, that their evidence was, at least, sufficient 
wholly to discredit the case set up by the appellant,— 
and, possibly, if the appelUmt's case had rested on his 
own testimony only, their Lordships might have 
adopted this view ; but the appellant's case was so 
strongly confirmed, at least as to many of the material 
points, by other and independent testimony which the 
respondents ha4 failed to displace, that their Lord- 
bhips could not see their way to yield to this 
argument on their part. The learned Judge from 
whose decree this appeal was brought, had, in 
Ids very able and elaborate judgment (for, al- 
though their Lordships differed from the learned 
Judge in his conclusions, bis judgment was fully 



entitled to be characterised as both able and elaborate), 
adverted to there being some difficulty in decreeing 
restitution of this vessel to the appellant, on the 
ground, that he had stated by his cUim that he was 
not, and never had been, a British subject, and that 
he could, therefore, have no title to a British ship ; 
but, as the learned Judge had himself observed, the 
record did not properly raise this point ; and, besides, 
this vessel, although undoubtedly she was to be con- 
sidered as having been a British ship when she was 
captured, and therefore liable to condemnation if a 
sufficient case was proved against her, could not be eon- 
sidored to have been a British ship after the expiration 
of the provisional certificate of registration, which had 
expired before this decree had been pronounced. Any 
difficulty, therefore, which there might have been in 
decreeing restitution would seem to have been at an 
end, and certainly this was not an objection to which 
their Lordships would be inclined to give effect, having 
regard to the circumstances under which the certificate 
of rei^tration of this vessel hsd been granted. 

There was one other point on which, before parting 
with this case, they felt bound to observe. Attempts 
appeared to have been made to induce some of the 
crew of this vessel to make statements favourable to 
the case of the respondents. They referred particularly 
to the evidence of Rowley. Such attempts, if they had 
been in £&ct made, were, in their opinion, nigustifi- 
able ; and if they had not been in fact made, it was 
much to be regretted that no contradiction had been 
given to the testimony of this witness. 

Upon the whole, the true state of this case had 
appeared to their Lordships to be, that the British 
Consul at Mavanna, in the first instance, took up 
suspicions sgainst this vessel which, so far as appeared 
upon the evidence before them, he had no sufficient 
grounds for entertaining, and that the vast mass of 
evidence which they had before them had resulted 
from an attempt to find ^unds for supporting those 
suspicions — an attempt which had failed ; and their 
Lordships felt themselves bound, therefore, humbly 
to recommend her Majesty to reverse this decree, and 
to order restitution of this vessel, with damages and 
costs both in the Court below and of this appeal. Any 
costs already paid by the appellant to be refunded. 



Lord Chanoellor. 

1 July, 1665. 



•i 



Stewart v. The Qmut 
WRSTERy Railway 
Company. 

Juriadtetion-^ll <fc 18 Vict. c. 125, s. 85— 
FUa-^Batraint of Defence at Law, 

A plaintiff is entitled to an injuncthn to restrain ike 
use of an inequitable plea to his action at law, although 
the facts establishing its inequitable nature toould form 
a sufficient answer to the plea at law. 

The Common Law Procedure Act, 1854, has not 
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afftded Hut jufisdiction of the Courts of Equity by 
allowing equitabU matters to be pleaded cU Law. 

In an action to recover dametges for injuries sustained 
in a railway acciderU, the railway company pleaded a 
discharge by the plaintiffs, whereupon the plaintiff s filed 
a bill, alleging that the discharge was obtained by fraud, 
and seeking to restrain the use of it at law ;— 

Held, that they were entitled to an injunction. 

This was an appeal against a decision of Einiersley, 
V.-C, overruling the demurrer to the bill, reported 
anie 6 N. B. 313, where the U^\a are stated. 

Olasse, Q.Ct 0. L. Russell, and B. James for the 
demurrer. 

The bill is neither for discovery nor for relief. 

The plaintiffs have selected their own tribunal — a 
Common Law Court — where the validity of the transac- 
tion can be tried; for the facts allied by the bill 
are part of the transaction between the contracting 
parties, and if they amount to anything at all, they 
amount to a legal fraud, 

Collins V. Blantem, 2 Wils. 347 (see p. 350) ; 
and can, therefore, be replied at Jjaw. If not, they 
can be pleaded as an equitable replication under the 
Common Law Procedure Act, 1854, 
17 & 18 Vict. c. 125, a. 85. 

In either case evidence can* be given of the facts 
alleged by the bill, which, if proved, would defeat the 
defendants' plea. 

The Vice-Chancellor relied on the defendants being 
a corporation ; but, if they adopt the contract, they 
must adopt the acts of their agents which obtained it, 
and must adopt it, therefore, subject to the facts stated 
in the bill, which amount to fraud on the part of those 
agents. 

Olasse, Q,C., Wickens, and Oarth, for the bill, were 
not heard. 

The Lord Chancellor said : The matters alleged 
in this bill might be made the subject of an equitable 
replication, and a corporation who adopted a contract, 
and set it up as their defence, must have it subjected 
to the acts of their agents, who obtained by fraud that, 
of which the corporation received the benefit. But 
the bill rested the claim for relief on the old settled 
grounds of jurisdiction of the Court. He was asked 
to decline to exercise this jurisdiction, because the 
relief sought by the biU was limited to restrain the 
defendants from setting up at Law a deed obtained by 
fraud and misrepresentation ; and it was said that the 
suit would only be rightly instituted, if the bill prayed 
for the full relief sought by the plaintiffs in the action, 
and asked for the assessment of damages. But there 
was no obligation on the plaintiffs to seek for such 



damages to be tried by a jury. The bill, therefore, 
was properly limited to seeking the interference of the 
Court only so fiur as the old jurisdiction of the Cooit 
extended. It would have been wrong if it had soagfat 
to bring to the Court of Chancery a cause of actioB 
which would properly he tried in a Common Liv 
Court by a jury. It did not foUow, beeauae the 
Statute gave the Common Law Court jurisdiction io 
certain matters of Equity, that this Court should refose 
to exercise its old jurisdiction. It was said that the 
plaintiffs had, by bringing the action, selected their 
Court ; but there was no reason for refusing them 
relief, to which they were entitled, because thej 
refused to transfer to this Court a matter vhich 
properly belonged* to a Court of Common Law. 

According to the plaintiffs* bill, there was a doco- 
ment which interfered with their right at Law, and 
they were entitled to have it removed out of their 
way. In order to have this done, it was not necesshiy 
to transfer to this Court the whole cause of action. 
The Court could effectively interfere by restraining 
the defendants from sotting up the document, withoat 
obliging the plaintiffs to make such a transfer. 

If the case made by the bill were proved at the 
hearing, he should feel bound to exercise the jam- 
diction of the Court. Without reference, therefore, 
to the grounds of the Yice-Chancellor^s judgment, he 
must overrule the demurrer with costs. 



Lords JustiooB. 

29 June, 1865. 



iZtf Lands Clauses Act,18<5. 
Ex parte Dummer. 



Fractice'-^S <fc 9 Vict. c. 18, s. Sd^Fund in 
Court — Investment — Building. 

Part of an estate belonging to the peiiHoners (^ 
tenants for life and infant children entitled ts n- 
mainder) having been taken by a raUumy company, 
and the money paid into the Bank, application vas 
made under the 69th section of the Lands ClausaMt, 
that the fund in Court might be laid out in huiUiAJ 
houses upon the unsold portion of the estate. Proof 
being given that the land^ as it stood, was waste a^i 
unproductive, and that the proposed investment muU 
be beneficial to all parties entitled, the order tc.u 
made. 

The payment out must not be for a mere undtr- 
taking, but subject to an architecCs certificate as t^ th'. 
satisfactory completion of the buildings. 



This was a petition by the tenants for life, ana 
infant children entitled in remainder under the will 
of John Dummer, of a small freehold estate in tin 
neighbourhood of Chatham, 
relief ; and if they had done so, the Court would have ' In 1856, the East Kent Railway Company, under 
hesitated to assume such a jurisdiction, and would their Act, took part of the estate, and paid the par- 
probably have declined to consider the whole circum- j chase-money into the Bank, according to the provi- 
stances of the case, and have sent the claim for sions of the Lands Clauses Act 
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Application was now made to the Court, under the amongst th6 members of the company being wound-up, 

69th section of the Lands Clauses Act, that this does not impose upon a shareholder of the absorbed 

money might be applied in erecting nine houses upon company, who has not voted in favour of the voluntary 

tho adjoining portion of the estate, which remained winding-up, an obligation to take the shares allotted to 

nnsold. him under this power, although he may not have ex- 

AffidaWts were read, certifying that the land, in its pressed his disseiU in writing in the manner provided 

present state, was waste and unproductive, and carried by the section, 
no rent ; that the houses which it was proposed to 
erect would cany a rent of about lOi. each, and that ' 



the inyestment would be proper, and beneficial to all 
parties interested. 

The -Master of the Bolls had refused the application, 
doubting whether such an investment of the fund in 
Court would come within the scope of the Act. 

Cory, for the petitioner, cited. 
Ex parte Shaw, 4 Y. & C. 606 ; 
Jla Incumbe^U of WhUficld, IJ. & H. 610 ; 
Jie ParHngtons Trust, 11 W. B. 160. 

Knight Bruci^ L.J., expressed doubts, and sug- 
gested that the application should be taken up to the 
Lord Chancellor, but 

TuKSZR, L.J., thought that, under the circum- 
stances of the case, and upon the authority of the 
precedents cited, the Court might safely make the 
order; and 

Knight Bruce, L.J., consented, provided the 
money was not to be taken out of Court until the 
houses had been erected. The order must be made 
subject to the certificate of some proper architect, as 
to the satisfactory completion of the buildings. 



Master of the Bolls. 
22, 2S Jttne, 1865. 



Wood, V.-C. 

29 June, 1865. 



Jle Bank op Hindfs- 
, TAN, China, and 

Japan (Limited). 
Ex parte Los. 

Re Bank of Hindus- 
tan, China, and 
Japan (Limited). 
\ Ex parte 'SlIqq^ 

Companies Act, 1862, m. 35, \%l— Rectifying 
Register — Voluntary Winding-up — Poioer of 
Directors to Amalgamate. 

The Court has jurisdiction under the Z5th secHan of 
the Companies Act, 1862, to erase from the register of 
fnembers the name of a person improperly entered 
thereon, even although his shares were entered as for- 
feited before the application to erase the name was 
TnadC' 

The 161st seUion of the Companies Ad, 1862, which 
authorises the liquidators prosecuting a voluntary trind- 
ing-up, under certain cireuinstanees, to receive, in consi- 
deration of the transfer of the company s business, Quires 
in another company for the purpose of distribution 



The articles of association of a company empowered 
the directors to airuUgamate with any company carrying 
on business of a certain sort .— 

Held, that this did not empower the directors to join 
in another company so as to oblige their shareholders to 
take shares in the other company. 

Quaere as to the legal meaning of ** amalgamrOtion.** 

The Imperial Bank of China, India, and Japan 
(Limited), hereinafter called <*The Imperial Bank," 
was a company, formed and duly registered under the 
Companies Act, 1862. Its nominal capital was 
divided into shares of 50L each. 

The Bank of Hindustan, China, and Japan (Limited), 
hereinafter called *<The Bank of Hindustan," was 
also a company, formed and duly registered under the 
Act of 1862. Its nominal capital was divided into 
shares of 1001. each. 

By the articles of association of the Imperial Bank, 
it was provided, among other things, that the directors 
should have power to purchase or acquire the rights, 
business, works, or proper^ of any company, firm, or 
person, carrying on any business included amongst 
the objects of the company, and might enter into any 
negotiations, contracts, sub-contracts, or arrange- 
ments, for any purposes included amongst those 
objects, and might amalgamate with any company 
carrying on business within any of those objects, or 
with any bank, or financial, or exchange business, 
and might pay for any property or rights acquired by 
the company, in money or shares, or partly in one 
mode and partly in the othisr. 

The 161st section of the Act of 1862 is in part as 
follows : 

"Where any company is proposed to be, or is in 
the course of being; wound up altogether voluntarily, 
and the whole or a portion of its business or property 
is proposed to be transferred or sold to another com- 
pany, the liquidators of the first-mentioned company 
may, with the sanction of a special resolution of the 
company by whom they were appointed, conferring 
either a general authority on the liquidators, or an 
authority in respect of any particular arrangement, 
receive, in compensation or part compensation for such 
transfer or sale, shares, policies, or other like interests 
in such other company, for the purpose of distribu- 
tion amongst the members of the company being 
wound up, or may enter into any other arrangement 
whereby the members of the company being wound up 
may, in lieu of receiving cash, shares, policies, or other 
like interests, or in addition thereto, participate in 
the profits of, or receive any other benefit from, the 
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purchasing company, and any sale made or anrange- 
ment entered into by the liquidators in pursoance of 
this section, shall be binding on the members of the 
company being wound np, sabject to this proTiso, 
that if any member of the company being woond vp, 
who has not voted in favonr of the special resolation 
passed by the company of which ho is a member, at 
either of the meetings held for passing the same, 
expresses his dissent from any such special resolution 
in writing, addressed to the liquidators or one of 
them, and left at the registered office of the company 
not later than seven days after the date of the meet- 
ing at which such special resolution was passed, such 
dissentient member may require the liquidators to do 
one of the following things, as the liquidators may 
prefer, that is to say, either to abstain from canying 
sach resolution into effect, or to pnrehase the inte- 
rest held by such dissentient member, at a price to be 
determined in manner hereinafter me&tioned." 

Peter Los held 102 shares in the Imperial Bank, in 
respect of which he had paid 52. per share. 

On the 10th of August, 1864» Mr. Los receired a 
letter from the secretary of the Imperial Bank, in- 
forming him, that an extraordinary general meeting 
of the shareholders would be held on the 25th of 
-Angust, when an agreement for amalgamation with 
the Bank of Hindustan woold be mbmittod, and it 
would also be proposed that» for the pnxpoie of oarry- 
ing such amalgamation into effisct, the company 
should be wonnd-up voluntarily. The letter set forth 
the heads of the proposed agreement 

Such meeting was accordingly held, and the agree- 
nent above referred to was submitted. It was dated 
the 24th of August, 1S64, and by it the two banks 
antnally agreed (among other things) — 

That the Bank of Hindustan should increase its 
atpital to the amount of 4,000,0001., by the creation 
of 20,000 new shares of 1002. eaoh, to be dealt with 
M thereinafter-mentioned. 

That an extraordinary meeting of the Imperial Bank 
should be forthwith held pursuant to a notice^ which 
had been already issued, to approfve the agreeoMnt, and 
to resolve that the bank be wound-up Toluntarily, 
aad that liquidators be appointsd for the pitpots of 
winding-up its affairs and distribvting its propeity, 
•ad that such liquidators should be authMised to 
■ell the business and property of the Impertal 
Bnk to the Bank of Hindnstsfa, and to reeeive in 
compensation, or part compensation, for SQoh sale 
20,000 shares in the Bank of Hindnstsa of lOOi. each, 
■pon such terms as were thereinafter mentioned. 

That immediately after such a rsaolntioa as aftm* 
•aid should have been duly passed by the laspeiial 
Bcak» the liquidators thereof should transfor to the 
Bank of Hindustan the paid-up capital of the laaperial 
bank, amounting to 100,0002., and should proonie the 
lease of the bank premises to be transfsRed to the 
Bank of Hindustan. 



That immediately on soch tranrfsr of thepsid4ip 
capital as aforesaid being so made, the director! of 
the Bank of Hindustan should place at the dispoal 
of the liquidators, for the purpose of diitribiitioii 
among the members of the Imperial Bank, the vhdle 
of the 20,000 new shares, at a preminn of 62. 
per share, such distribution to be made in the propor- 
tion of one new share of the Bank of Hindustan fo 
every one ahare of the Impeiisl Bank held by eech 
such member, and every member of the Ittperial 
Bank should, unless he expressed his diaent from 
the resolutions to be passed as aferessid, net UUr 
than seven days after the meeting at which thi 
same should have been duly passed, be deemed to 
have accepted the shares which, on such distribution, 
he should have become entitled to, and upon making 
application to the Bank of Hindustan for the eune in 
the form to be prescribed by the directors thereoi; 
they should be allotted to him. 

At the same meeting it was resolved, that the sgree- 
ment should be approved, and sealed with the oon- 
pany*s seal. 

That the company should be wound up volnnttrilj. 

That oertain persons shookl be appointed liqm- 
datoTS. 

That tiie liquidaton should be emthorised toTeeern 
in compensation, or part compensation, for tin 
business and property of the Imperial Bank, shares in 
the Bank of Hindustan, upon Uie terms specified in 
the agreement, and that if any member should express 
his dissent from the now-stating resolution by a sotioe 
in writing to the liquidators, not later than seren 
days after the meeting at which the resolution was 
passed, and should require the Hqoidators to pnrcliasa 
his interest, the liquidators should raise the pnreIlts^ 
money to be paid to such dissentient member by the 
sale of the share or shares in the Bank of Hindosten 
which, under the term of the agreement, would bsT9 
been allotted to such dissentient member. 

These resolutions were afterwards duly confirmed 
at a subsequent meeting, snd became special resola* 
tions, as defined in the 51st section of the Companies 
Act, 1862. 

Mr. Los did not attend either of the meetingSL 

The 120th section of this Act enacts, thst a cefr 
pany, under the Act, may be wound up vdantsrilj 
whenever the company has passed a special resolutioD, 
requiring it io be so dealt with. 

The dirscton of tlte Imperial Bnk p^ld 100,000^ 
to the Bank of Hindustan, in aooerdttse with the 
agreement. 

Soon after the apeeial rssolutkas wen confinMd, 
Mr. Los was informed by a lettsr from the seeiettfT 
of the Bank of Hindustan that he was entitled to sa 
•aotmentof 102 ehans oflOOA each, at U per share 
premium, and lOi. per shaie deposit, in rsspeetof 
which the diieotors of tfas Imperiid Beak had psid U 
per ahace on aooouat of the deposit snd he eu 
requested to fill 19 a dssft form ef ■t|»Hflrtw"» by 
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whioh lie nndertook to pay $1. per «hare» the balance 
of the deposit, aad 12. per share on account of the 
premiam on the 12th of October, 1864, and to pay 
5/. per share, the balance of the premium on the 12th 
of January, 1865. 

Mr. Los altered this form by substitatlag the 12th 
of Januaiy, 1865. for the 12th of October, 1864, and 
the 12th of AprU» 1865» for the 12th of Januaiy, 1865, 
and agreed to accept the shares on these terms. 

The secretary of the Bank of Hindustan thweupon, 
on the 20th of September, 1864, wrote and informed 
Mr. Los that he must either take the shares on the 
anginal terms^ or decline them altogether. On the 
26th of September, Mr. Los received a letter inform- 
ing him that the Bank of Hindustan had aUottedhim 
the 102 shares. 

On the 29th of October, Mr. Los wrote a letter 
refening to the secretary's letter of the 20th of 
September, and taking no notice of the subsequent 
letter of the 26th9 declining to take the shares. 

The Bank of Hindustan, however, entered his name 
in their register as a shareholder, to the extent of 102 
abares. They afterwards sent him notices requiring 
him to pay his arrears of deposit and premium, and 
these requ^ranents not being complied with, they 
eventuaUy dochired his shares forfeited, in conlbrmil^ 
vith their articles of association, and wrote the word 
''forfeited " against his name in their register. 

Mr. Los now moved, under the 35th section of the 
Companies Act, 1862, that the register of members of 
the Bank of Hindustan might be rectified by cmiitting 
his name therefrom as ever having been a holder of 
the 102 shares above referred to. 

On the motion being opened, 

&lwyn^ Q^C for the Bank of Hindustan, objected 
that as Mr. Los's name did not appear in the register 
as a present member of the company, the Court had 
no jurisdiction. 

The Master of thb Roujb thought that the name 
was " entered in the register of members of the com- 
pany," and that, therefore, he had jurisdiction under 
the 35th section, but intimated that the benefit of the 
objection ahould be reserved to the respondents, till 
the facts had been heard. 

BagnaXlmyt Q.6\, andii. G.MarUH, then aigned, 
for the motion-^ 

Ist. The Imperial Bank had no power to compel 
Mr. Loe to beoome a shareholder in another company. 
The 161st section of the Act of 1862, is for the benefit 
of the shareholder, and he may, if he chooees, decline 
to avail himself of the offered shares in the absorbing 
company. 

2ncL Mr. Los did not, in fact, consent to take 
shares in the Bank of Hindustan. 

3rd. Although his shares are now forfeited, yet if 
his nauM remains on the register he may be sued for 
the calla made bftfore ha osased to be a member, and 



will, in the event of the Bank of Hindustan being 
wound up within a year, be liable for some of its 
debts, 

25 & 26 Vict. c. 89, s. 38. 

SUuHfn, Q.C., Jisael, Q.C., and £ddia, for the Bank 
of Hindustan. 

1st. If the liquidators acting under the 161at sec- 
tion of the CompsAies Act, 1862, accept shares in 
consideration of an amalgamation, the shareholders 
of the absorbed company are bound to accept them on 
the terms agreed to by the liquidators, or, if not, to 
adopt, the coune pointed out in that section. 

2nd. At all events, Mr. Los, having delayed so long 
in declining the ahares, after receiving information on 
the 20th of September, 1864, that they were allotted 
to him, must he held to have accepted them. 

3rd. Independently of the statute, the articles of 

association empower the >lirectors of the Imperial 

Bank to amalgamate on any terms they think proper. 

4th. The Court has no jurisdiotion, since Mr. Los's 

name is not now*on the register as being a member of 

the company. 

They cited, 

£e South Kensingtm MoUl Company (ZwuM), 

12 L. T. (K. 8.) 67, 259 ; 
Shropshin Union Raiiway nind Canal Company 

V. Anderson, 3 £xch. 401 ; 
Waiorfordt 4x,, JSaUioay Oompany v. Pidcoek^ 

8 £zoh. 279 ; 
M09 Lead Mining Company v. Montague, 8 Jw. 
(N. a.) 310. 

Thx Mastsr «f TBS Rolls, without calling for 
a reply, said : I am of opinion that the applicant 
is entitled to have his name erased entirely £rom 
the books of the company, just as if it had never 
been thare at all. The grounds upon which I joo- 
ceed are theses In the first place, in my opinion, 
the questioa depends upon the ordinary principles of 
law, and upon the construction of the Companies 
Act, 1862. I think that the Imperial Bank did not 
proceed, and did not intend to proceed, upon thair 
articles of aasoeiation, but that they proceeded, and 
intended to proceed, solely imder the statute. They 
had a volnntary winding-up order, and they were 
proceeding under the clauses contained in the Com- 
panies Act 

Now it is a question of construction upon the effeet 
of two clauses in this Act, one, the 161st, and the 
other the 35th. The 16]st section enacts, ''Where 
any company is proposed to be, or is in the conrse 
of being, wound up altogether voluntarily, and 
the whole or a portion of its business or property ia 
proposed to be transferred or sold to another company, 
the liquidators of tho first mentioned company, may, 
with the sanctifm of a special resolution of the 
company, by whom they were appointed, conferring 
either a general anthority on the liquidators, or 
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an authority in respect of any x^irticular arrange- 
ment, receive in compensation^ or part compensation! 
for such transfer or sale shares, policies, or other like 
interests in such other company, for the purpose of 
distribution avumgst the members of the company being 
wound up,'* or may enter into aach other arrange- 
ments as are therein mentioned. Now, I find that 
there is a power gi7«n to liquidators upon a winding \ 
up, and I find that the liquidators were the persons j 
who acted here, and that the whole of the meetings 
purported to be called and held by the liquidators, ; 
which shows that it was not done under tiie articles of 
association, and that they did not profess to proceed i 
under them. Then the sole quostion comes to this : 
it is unquestionably the general law of this Court, | 
subject of course to any question of contract, that a | 
company cannot compel one of its members to become 
a shareholder in another company, that you can- 
not, for instance, transfer a shareholder from a rail- 
way to a brewery, or the like, without his consent ; 
and that the minority have no power to bind the 
minority in this matter. Now, did Ihe Legislature, 
by these words, intend to alter the law upon this 
subject? I apprehend if they did, they would 
have done so by express words, and that they 
would have said, that even the person who does not 
consent shall be liable to take such shares, and shall 
be bound to take them. But, in fact, the question 
here is merely this, whether you can, under the words 
which 1 have read, compel a dissentient shareholder, 
whether he chooses or not, to take shares in another 
company of which perhaps he has an extremely bad 
opinion, and with which he refuses to have anything 
to do — whether you can by reason of these words— < I 
will come presently to consider the permissive benefit 
given to him by a latter part of the clause) — ^in the first 
place, compel him to take shares in a company with 
which he will have nothing to do. It is not unreasonable 
in these matters to consider the monstrous nature of the 
result. A man may have taken shares in a limited com- 
pany to a certain amount, and then you might compel 
him to take shares to an unlimited amount in on un- 
limited company of which he has a very bad opinion, 
which he believes to be insolvent, and which he says will 
ruin him altogether. Is it possible that a person who 
goes to a meeting, and says, '' Nothing will induce me 
to take shares in this company,*' can by reason merely 
of the inference from these words, ** distribution amongst 
the members," be compelled, contrary to his inclina- 
tion, to undergo the obligation of paying all the 
debts of another company to the full extent of his 
fortune? 

I hold that such a construction would not only bo 
forced and violent to an extreme degree, but is also 
wholly unwarranted by the expressions used in the 
clause itself. It is to be observed, that this is 
not imposed as an obligation upon the shareholders of 
the company which is about to be consolidated with 
another company, but it is held out as a benefit— as a 



favour — ^which is granted to him, and it wonld be 
new, that you can inflict upon a person a benefit which 
he does not choose to accept It is to be observed, 
that, as it IB, there is a great benefit to the company 
into which the defunct company is merged. Ttke 
the case of this gentleman alone. He had subscribed' 
for 102 shares, he had paid 61 0^ upon them ; this 
sum passes over to the new company, the Hindustan 
Bank, as a mere bonus, for they have no liability in 
respect of it, they are not bound to pay any dividend 
upon it to anybody. It is simply a great benefit to 
them : it is 5102. paid to them, without any corre- 
sponding obligaticn. Supposing that this had existed 
to the whole extent of the shares (I understand there 
werd 20,000), they would simply have got lOO.OOOi., 
without paying a penny for it, and without having 
any obligation towards any person upon it. Are they 
entitled to say, besides this, <* We insist that yon 
shall take the shares, and that you shall have fatnre 
liabilities, whether you like it or not ? *' It is not 
necessary for me to go any further in the present case. 
My observations apply solely to dissentient share- 
holders, and I do not make any observations, either 
affirmatively or negatively, with respect to those who 
are consentient shareholders, but simply as to those 
who are dissentient. I find nothing hertf to compel 
them to take the shares. I do find this, that the 
arrangement, if entered into by three-fourths of the 
members of the company, is to be binding upon all; 
and, therefore, there is no question that the arrB]lg^ 
ment was binding upon the applicant. The only 
question is. Whether he is compelled to take advan- 
tage of an arrangement which is binding upon him, 
and which will be clearly valid, whether he does or 
does not ? 

The next question turns upon the words, '* and any 
sale made, or arrangement entered into, by the liqui- 
dators, in pursuance of this section, shall be binding 
on the members of the company being wound np." I 
admit the sale and arrangement is binding upon 
them, and it cannot be otherwise than binding upon 
them ; but does that mean, thoagh the sale and 
arrangement is binding, and there is nothing to set 
that aside (to repeat what I have just stated), there* 
fore you must take the shares, whether you like it or 
not ? And it b subject to this proviso, that ** if any 
member of the company being wound ap» who has not 
voted in favour of the special resolution passed by Uie 
company, of which he is a member, at either of the 
meetings held for passing the same, expresses his dis- 
sent from any such special resolution, in writing, ad- 
dressed to the liquidators, or one of them, and left it 
the registered office of the company, not later than 
seven days after the date of the meeting at which such 
special resolution was passed, such dissentient member 
may require the liquidators to do one of the following 
things, as the liquidators may prefer— that is to say, 
either to abstain from carrying such resolution into 
eflTect, or to purchase the interest held by «Qch dis- 
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sentient member, at a price to be determined in 
manner hereinafter-mentioned." Suppose he does 
neither. Why, because he is at liberty, upon giv- 
ing notice, within seven days, to have his shares 
paid for, is he to be compelled to take shares Which 
he dissents from taking, and which he has always 
said nothing shall induce him to take, and which 
he disapproves of entirely ? It would be impos- 
sible, in my opinion, to hold that, under words of this 
description, there lies so vast an understood meaning, 
as entirely to alter the settled law, that you cannot 
compel a man to take shares in an undertaking against 
his will. 

I am of opinion, therefore, that there is nothing to 
this effect contained in this clause, that the clause was 
not framed with that view, and that there are no 
words in the clause which approach towards fixing 
apon the dissentient shareholderthe necessity of taking 
shares in the company, with which the old company con- 
solidated, even though he does not give a notice asking 
that the resolution may be rescinded, or that he may 
be paid for the shares he has not taken. He has, in 
my opinion, three courses ox>en to him —he may assent ; 
he may, if he does not assent, merely leave the matter 
as it was, and have nothing to do with the new com- 
pany and abandon his deposit; or he may require, upon 
giving proper notice, that his shares should be paid 
for in the ordinary manner : but he is not compelled 
to take any one of these courses. If he takes no 
course at all then, he simply becomes no shareholder 
in the new company. 

There remains the question, whether Mr. Los did 
consent to become a shareholder f I think, upon the 
facts, that he did not He had an opportunity of 
becoming a shareholder for 102 1001. shares, instead 
of for 102 SOI, shares. He objected to that, and 
he signed a paper in which he consented to become a 
member of the new company upon the terms con- 
tained in the draft application as altered by him. I 
do not express any opinion whether the Bank of Hin- 
dustan might simply have accepted this paper in 
which he accepts these, subject to such calls upon 
him as are there stated, but they did not, — they 
returned it to him, and they returned it to him with 
a letter four days after he received it, in which they 
state at the end, "it is impossible that any such 
alteration as you have made in the letter of applica- 
tion can be allowed, and you must either accept the 
shares on the terms specified, or decline them alto- 
gether." Now, I am of opinion that the secretary 
wrote exactly and correctly the state of the law upon 
that subject. He had no power to accept them with 
a qualification— he was bound either to accept them 
folly or to decline them altogether. He does not do 
so, he remains quite quiet, and six days afterwards 
the company write him word that they have allotted 
to him the 102 shares. That ,is *on the 26th of 
September. He allows that to remain unnoticed for 
a lit^ more than a month, and on the 29th of October, 



while the shares had fallen in the meantime, he writes 
word referring to the letter of the 20th of September, 
and taking no notice at all of the letter of the 26th 
of September, saying, "You tell me I must either 
accept them unconditionally, or decline them alto- 
gether. Upon that I decline them altogether." Kow 
I am satisfied that there is nothing whatever that he 
has done (assuming that I am right upon the con- 
struction of the Act of Parliament) to bind him to 
take any shares at alL A man cannot be made to 
enter into a contract because he merely keeps a letter 
of allotment for shares, for which he has not applied, 
for a month without taking any notice of it. I say 
"shares for which he has not applied, *' for I hold 
that applying for shares with a qualification which 
qualification is not accepted, and the application 
returned, leaves him exactly in the same situation as 
if he had not applied at all, because his application is 
refused. Then he is told we have allotted to you 
shares without any qualification at all, for which you 
have never applied. He takes no notice of that for 
five weeks, and at the end of five weeks he writes a 
letter and says, " I decline to take them," can they be 
justified in saying that they have allotted shares to 
him ? In my opinion they cannot It is quite clear 
that, independently of the Act of Parliament, if this 
had been the case of an ordinary stranger taking 
shares, there is no case upon which a person could 
have been fixed as a contributory or a shareholder. 

Now a certain disadvantage is occasioned to him by 
being upon the list of shareholders ; the disadvantage 
is this, that until his name is cancelled, or rather until 
these shares are forfeited, he becomes liable at law for 
all the calls during the interval, as I understand it, 
and consequently when they forfeit his shares, which 
shares, he says, I never possessed, it is true he ceases 
to be a member of the company, but he ceases to be 
a member of a company with a liability to pay a call 
in addition to the deposit which he has already 
forfeited. 

Now, he says, I am not, and have never been, a 
member ; and then comes the next question, whe- 
ther, under the 35th clause, I can properly deal 
with the matter on the present occasion. I am of 
opinion that not only I can, but that I am bound 
to do so. The words of the clause are, that "if 
the name of any person is, without sufficient causSj 
entered in or omitted from the register of members 
of any company under this Act, or if default is 
made or unnecessary delay takes place in entering 
on the register the fact of any person having ceased 
to be a member of the company, the person or 
member aggrieved, or any member of the company, 
or the company itself, may, as respects companies 
registered in England or Ireland, by motion in any of 
her Majesty's Superior Courts of Law or Equity, or by 
application to a Judge sitting in Chambers, .... apply 
for an order of the Court that the register may be 
rectified," and the Court may either grant such appli- 
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CAiion, or refuse it. The object of this clauM obTionaly 
WM thit, to prevent a quantity of litigation and dig- 
omaion, which might occur in the course of law luit^ 
in which this question would be one of the questiona 
laiflod, and to remove one fertile source of litigation. 
It is very much like the settling of the register of 
electors. The revising barrister settles the register, 
and then there is an appeal given to a Superior Court 
to determine whether the register U coirect or not, I 
think the Court is bound whore it sees a case is really 
made ou^ to set the register right, and I do not und«r« 
stand that in the case of The South KennngUm Sotd 
dnnpany {loe. eiL), the Lords Justices held that in all 
thase caaes the question should be sent to a Court of 
Laiv to be determined upon an action at Law, either for 
tha dapoait or for the cdls. If I understood that th^ 
had ao determined it, I should be bound to follow their 
decision ; but, in my opinion, the result of that would 
be to reduoe this clause to a dead letter, and I hold 
it to be my duty, upon the express words of this 
dauasi wherever a case is clearly and distinctly made 
out, that a person ought not to be on any register, to 
mnoye his name from that register. 

The only remaining point is, with reference to a 
qneation upon the construction of this clause, whether 
it oomes within any of these cases. '* If the name of 
any person is, without sufficient cause, entered in, or 
omitted from, the register of members of suy com- 
pany.'* Is the name of the applicant, in this case, 
** entered in " the register of members of a company T 
In my opinion it waa entered in without sufficient 
cause, and that by the company's own admisaionfc 
The queatioa ia^ whether the fact of their having for* 
faited the shares since they made the entry, deprives 
thia Court of any juriadiction to rectify the firat entry, 
which, in the opinion of the Court, was an improper 
one. I am of opinion it doea not The applicant ia 
pnjndioed by the faot of his name appearing aa 
having been once a member. His name ia now 
entered at this moment upon the register of members 
of thia company aa a person who was once a member, 
and whoae shares have been forfeited. In my opinion, 
that ia anffioient to induce this Court to say the entry 
ought to be erased. Accordingly, acting upon the 
combined effeot of these two clauses, and having ccn- 
•idered the effect of the affidavits and the dooumenta 
in this caae^ I am of opinion that this applicant is 
entitled to have his name removed from the register, 
«s having ever been a member of the company. 



The special facts in Kr, Higgs' case were aa 
iollowa: 

Hr. Higga waa a holder of fifty shares in the 
Imperial Bank, upon which he had paid 5l» per share. 
He was abroad at the time when the agreement lor the 
amalgamation was entered into, and he had not left ! 
«By proxy for any one to attend meetings on his behalf. | 
On Uaxvtnn^ about the 2ith of September, 1864^ ha I 



found letters, and notices, informing him of the pro- 
ceedings, similar to these received by Mr. Los : snd^ 
in particular, one informing him that he was entitled 
to an allotment of fifty shares in the Bank of Hindnr 
Stan, at 62. per share premium, on account of which 
52. per share had been paid for him by the direoton, 
and requiring him to sign and return an endoaedfoim 
by the 20I1l of September, 1804. 

Hr. Higga did not answer these letters, but hs 
called in panoo at the officeof the Bank of Hindoitu, 
and informed a peraon, whom ha believed to be the 
aecretaiy, that ha would hare nothing to do with their 
bank. His name, however, had already been entered 
on the register of the bank aa a holder of fifty ihsin, 
in conaaq(Qfinea of hie not having as^reased hii diaHot 
within the aaven days. 

Higga aubaequantly received divers letteis tarn the 
Bank of Hindustan, requiring him to pay csUs, sad 
threatening him with forfeiture ; and eventually, oa 
the 29th of May, 1865, his shares were marked outhe 
n^^ter aa " forfeited, ** but hia namo waa not renorod 
therefrom. 

Higga returned no answer to any of thaw con* 
municationa, bnt he called several timaa at tha office 
of the bank, and uniformly r^udiated tha agceane&t 
for amalgamation. 

The aharea of the Bank of Hindustan ware at a 
premium at the time of the amalgamatioa ; bat ihxj 
aubaequantly foil to a discount 

RoU, Q.a, and Napier ffiggina, for Mr. Higp» 
moved to rectify the register of the Bank of Hiada- 
Stan, by striking his name off it ; and urged, thst the 
161st section of the Act oi 1862 wm never inteodad 
to place one, by an exchange of aharea, without his 
consent, in a new company, under different directon^ 
and with an increased liability, if the shares in the 
new company should be Isiger than thoaa in the oli 

Cfifardf 0.(7., /«Me2, Q.C7., and Bddis^ forthebui; 
urged, 

Ist. That the liquidators had, under the 161it 
section of the Act, power to force the shares upon Hr. 
Higgs, he not having expressed hia dissent in the 
manner required by the Act. 

ind. That, independently of the Act, Mr. HIgp 
had by contract under the articles of assodatioB as 
given above, constituted the directors his sgents t» 
smalgamate with any company they thought fit, so is 
to bind him to take shares in the new company. 

8rd, That he was barred by laches, not living tskfli 
proper steps at once to have his name removed. 

Wood, Y.-C, said : The only possible doubt I eso 
entertain is on the point of acquiescence. As to the 
argument fhmx the 161st section of the Act, I can see 
nothing in it to induce the Court to hold that hqn* 
dators are thereby authorised to force ahsies upon 
persona. 
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Hifl Hcmoni then read th« seetioii, and pouited 
oat Uttt thft proYudoii as to noeiviotg payment either 
in shares or money was merely intended to give an 
option, bat not to oblige persons to take sgeinst tlieir 
will ihares which might be worse than nothing, and 
continued : It is monstrous to suppose that liquidators 
ue thereby empowered to sign the deed of aqy com- 
pany on behalf of indiTidual ahareholders. As to the 
contention that upon the construction of the artioles 
of asBociation it was intended to give the direotors 
power to impose upon individual shareholders new 
liabilitiea^ and to engage them in new usdeitaklngi^ 
I can feel no doubt ; powers so large woul4 require 
to be expreesed in very strict laaguage> but the right 
ia claimed by the directors merely by Tiitue of a 
power to amalgamate. It was said that that meant 
to conyert two companies into one^ but I am 
ignorant what the legal definition of *' amalgama* 
tion"is, or whether it has any legal definitioiu If 
two companies had deeds identical throughout danse 
for clause, there perhaps the two might be Uended ; 
but otherwise, the only legal sense in which I can 
understand the word '' amalgamation " would be where 
one company took orer all the aasets and all the lia- 
bilities of another company. The general contract 
contended for ia most unusual, and amalgamation cer* 
tainly has not so clsar a meaning as to stand for what 
ii contended for— rici a power to sign the deed of any 
other company on behalf of each shareholder. 

As to the porticnlar contract here entered into^ it 
clearly was not an amalgamation. If the provision Uiat 
shareholders who should not have expressed their 
dissent within seven days of the meeting, were to be 
deemed to have accepted shares, was meant to include 
compulaory acceptance, that would indeed be strange. 
Bat nothing of the kind was, in fiact, contemplat^ 
as the shares were at a premium, and the probable 
object was to get in the nsmes of acceptors as soon as 
possible, without excluding those who could not 
answer at once. 

The shares were allotted to Hr. Higgs without his 
baying applied for them, and he received no proper 
notice of the mestingSf but even if he had received 
proper notice, he would not be bound in the way con- 
tended for. 

It was perhaps unwise of Mr. Higgs not to express 
his repudiation of the shares in writing, »but still his 
same must be struck off. 



Sxira V. HABPUfQ. 



Uaster of the Bolls. 

27, 28 JCOT. 1865. 

SetUmaU^Charge on SeparaU EstaU-^Fay^ 
««t< of hy ffmband and Wife — Baoneraiitm, 

Sy a marrioffe aeUUmeni leaseholds uwre settled hy 
^ intended wife to sueh uses as she sh(mld^ notunth- 
standing coverture, appoint. She appointed them to 
^rself and'her husband; they wen (hem sold, and 



the proceeds iwiested in consols in the nanu of ih$ 
hu^and, Thefmd kku ofiirvsaTds applied toith othst 
momy arising from the uHfe's sqmrate estate in paying 
cffa charge of 60001, on freehold estates also comprised 
in ih4 set a e ms nL Nothing uxu said or done at ^tinve 
qf paymsiU of as to keeping alive the cheurge. Fi/Usn 
years afterwards^ at hijt mfe's dtati^ ths husbaM set 
up a claim against the estalesfor the 50002. .^^ 

Held, that the hushemd vfos a trustee for the v>ife 
0$ to the fund oul qf which the 50002. was paid qf^ 
amd that the payment of was in eaooneratUm of ike 
stUled cf^aiffjf. 

In 1881. shortly before her marriage with the Bev. 
William Dalton, Kra. Dalton, being then the widow 
of Richard Bayley Mszsh, executed a settlement, 
by which certain freehold hereditaments (distinguished 
undsr three heads of description) were settled in trust 
for her separate use for life, and after her death to 
such uses as ahe should by her will declare, aulyect 
aa to part to thejlifie estate therein limited in fnYoor 
of her then intended husband. 

It was dedared that the fkeeheld hereditaments^ 
''firstly andssoondly described,'' should stand charged 
with a debt of 50002., secured by a bond of Bichard 
Bayley Marsh, and power was given to the trustees at 
any time, by Krs. Dalton's direction, to sell the here- 
ditaments, "firstly and secondly described, and the 
inheritance thei*eof in fee simple," and apply the pro- 
ceeds of the ssle in satisfaction of any charges tiien 
remaining thereon. Under another operative part 
leasehold hereditaments (comprising valuable tithes) 
were assigned upon trust for such purposes as Mrs. 
Dalton ahould at any time during the joint lives of 
herself and her intended husband by deed appoint. 

All the settled proper^ had come to Mis. Dalton 
under the will of her first husband. 

In August, 1845, Mrs. Dalton appointed the leasdiold 
tithes to herself and her husband absolutely. Thelol- 
lowing day, she and her husband aaaigned them to a 
purchaser, for 8,800/., which was psid into the banking 
account of Mr. Dalton, at the London and West- 
minster Bank ; and was, together with a further sum 
of about 7002. then standing to his credit, forthwith 
invested in hia nsme in the purchase of 40002. consols. 

On the 19th of May, 1846, Mrs. Dalton executed 
her will, by which, after making a devise of the free- 
holds firstly described in the settlement, sulject to 
the life estate of Mr. Dalton in the parts thereof 
slready limited to his use, and subject to the charge 
of 50002., she devised the hereditaments, ''secondly 
described in the settlement," as to one undivided 
moiety, in trust for Mrs. Harding for her separate use 
for life, and after her death, as she should appoint by 
deed or will ; and as to the other moiety, to the chil- 
dren of her late sister Elizabeth Smith as tenants in 
common in fee ; and she declared that the charge of 
50002. should be considered as wholly and exclusively 
chaiged on the hereditaments in the settlement 
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secondly described, in the following proportions, yiz., 
3000^. on the moiety limited to uses in fayonr of 
Mrs. Harding, and 2000/. on the moiety limited to 
the children of Elizabeth Smith ; and she farther 
declared, that in case she should in her lifetime payoff 
the sum of 50002., the moiety limited to uses in fayonr 
of Mrs. Harding shonld be charged with the payment 
of three legacies of lOOOZ. each. 

On the 17th of November, 1847, the bond debt of 
5000/. was paid off. The receipt, which was endorsed 
on the bond, stated that the amount was "receired 
of the Rev. William Dalton, ^nd Sarah, his wife, as 
executrix of Richard Bayley Marsh, deceased." 

It was proved that 2,800/. (part of the 6000/.) was 
produced by the sale of 3,333/. 6s. Sd, Consols, being 
in fact part of the 4000/. Consols purchased by Mr. 
Dalton after the sale of the tithes. 

As to the 2,200/. (the remainder of the 5000/.), it 
was stated by the plaintiffs to have arisen from money 
or income to which Mrs. Dalton was entitled for her 
separate use, but which she had paid to, or permitted 
her husband to receive, for the purpose of forming a 
fund for paying off the bond debt. Mr. Dalton, on 
the contrary, after his wife's death, alleged that the 
whole 5000/. had been paid by him out of his own 
money, and claimed to be entitled to a lien for that 
amount upon the hereditaments or premises comprised 
in the settlement, which were subject to the pay- 
ment of the debt 

Mrs. Dalton died in 1862. 

There were no children of the marriage. 

The legacies mentioned in the will lapsed. 

After the death of Mrs. Dalton, an agreement was 
entered into between the children of Elizabeth Smith 
(the plaintiffs in the present suit), and Mrs. Harding, 
for a partition of the hereditaments devised to them 
by the will. 

The bill was filed for the purpose of carrying into 
effect this agreement, praying in particular for a 
declaration that WilUam Dalton was a constructive 
trustee of the proceeds of the sale of the tithes, 
and was not entitled to any lien upon the settled estates 
in respect of the 5000/. 

Selwf^ Q.O., and J^aeed, for the plaintiffs. 

ffobhouH, Q.C,, and CoUon, for defendants in the 
same interest. 

It never occurred to Dalton to set up his claim 
until after his wife's death. The debt was clearly paid 
out of the proceeds of her separate estate. 

An alleged gift by the wife to the husband must 
be clearly proved, otherwise he is a trustee, 
Rich V. Coekell, 9 Ves. 369. 

M^ Dalton had absolute power to dispose by will, 
and was, in fact, tenant in fee. 

The rule, as to the payment off of a charge by 
the tenant for life, does not apply, 

Sarlo/Buekinghamahirer, Hobart, 3 Swans. 199. 



The declaration in the will shows the wife's inten- 
tion to pay off the debt. Within eighteen months 
afterwards, the payment was made. Evidence shows 
that her husband had entire management of her pro- 
perty. No separate account was kept. Dslton had 
nothing of his own. 

Suppose Dalton were dead and the trust estate <li^ 
tributed, his executor could never recover this 500D2. 
against the estates. 

Dalton never had any active intention of patting 
himself in the place of the bondholders, or keeping 
the chaige alive. 

Baggallay, Q.C,, Hindi Palmer, Q.C,, and Hall, 
for Mr. Dalton, and defendants in the same in- 
terest. 

The settlement throws the charge on the propoty 
firstly and secondly described. 

The appointment, by the wife, of the tithes, in 1845, 
to herself and her husband, took this property out of 
the settlement. 

The 4000/. Consols belonged to the husband, snd 
stood in his name only. 

There must be proof that a tenant for life pays of 
a charge for the benefit of the estate ; otherwise, the 
Court presumes that it is for his own benefit, 
Burrell v. Lord Egremowt^ 7 Beav. 207 ; 
Forbes v. MoffaU, 18 Ves. 390. 

Dalton would never pay off tlie 5000/. for the 
benefit of possible appointees of his wife. 

The money belonged to him as husband, not as 
trustee, 

CcUon V. Rideota, 1 Mac. & G. 599. 

The wife must be held to have released her separate 
right : it was not mere acquiescence, 

Duke of Leeds y. Amherst, 2 Ph. 117. 

The l^iASTER OF THE RoLLS, without flailing for a 
reply, said : He thought that the facts of the case were 
too evident to admit of any doubt as to the original 
intention of the husband and wife in paying off the 
5000/., viz., that they intended it to be in exoneration 
of the settled estates, and this rebutted the equitable 
presumption in favour of tenants for life paying off a 
charge. It was hardly even disputed that dl the money 
applied for this purpose came from property originally 
belonging to the wife, and there was no evidence of 
her ever having given, or intended to give, her hus- 
band the sole control over any part of the fund. 

It was true that the 4000/. Consols stood in his 
nam,e only, and during the time it was so invested 
the money no doubt was his, but then the declaration 
in her will as to paying off the charge pointed to 
the fact that the wife had Tioi released her control 
over it. 

It was important to observe the sequence of events 
as to time. The sale of the tithes by the husband 
and wife, and the investment in the Consols took 
place in 1845. The will was executed in 1846, and 
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the proTision there made, in the erent of the charge 
being paid off, ahowed that she contemplated the 
possibility of paying it off in her lifetime. Then in 
1847, the payment off took place, and the receipt 
for the 5000/. "was given to the hnsband and wife 
with a special reference to the wife as executrix 
of her late hnsband. If fihe had allowed things to 
go on the footing now contended for by the hns- 
band, she never conld have paid off the charge. 
The accounts showed that her income never exceeded 
30002. a-year. 

Distinguishing Rich v. Coekell (Ice. eU.) from CcUon 
7. Rideout (loe, cU.), he thought the present case was 
goremed by the rule in Mich v. Coekell, and the hus- 
band was a trustee for the -ivife. 

He thought all the circumstances pointed to the 
transaction as being single, and it was clear that 
ndthing was said or done at the time as to keeping 
alire the charge, although, no doubt, it would have 
been for the husband's interest to do so, and to place 
himself in the position of the bondholders. 

Now, at his wife^s death, fifteen years after the 
transaction, the husband was setting up his claim 
against the estates, and made to swear that the money 
was his. It too frequently happened in this Court, 
that parties were represented as swearing ex post f ado, 
not to what they knew to he fact, but to what they 
believed to be law. 

If the claim were allowed in this case, it would be 
giving the husband an intention nunc pro tune. 

There must'be a declaration according to the prayer 
of the bill, with costs of all parties except the 
husband's. 



Kinderriey, V.-C. 

28 June, 1865. 



iEx parte Lobd Aberoa- 
VENjnr, 



6 AnnCf c. 18 — Production of Cestui-quo-Vie. 

Order to produce cestui-que-vie before Commis8i<mers, 
or the Court, granted on motion, although notice of the 
motvm had noi been served on the tenant pur autre vie. 

SwansUm^ having obtained the usual order to pro-. 
duce cestui-que-vie at church porch, applied, default 
^ving been made in producing him at the church 
porch, under the provisions of 6 Anno, c. 18, for an 
order to produce cestui-que-vie before Commissioners. 
He stated service of the last order, attendance at the 
pl^e therein mentioned, and the non-production of 
^e person. 

^0 notice of the present motion had been served on 
the tenant |wr autre vie, 

KiNDBBSLEY, V.-C, made the order. 

A'ofe.-.See 
Seton on Decrees, 521 (3rd ed.). 



30 Juke, 1865. 



Ex parte Clark. 



27 dh 28 Vict, c 112, «. 4:— Inquiries. 

On a petition, under the 27 <fe 28 Vict, c. 112, for the 
sale of the lands of a judgment-debtor, it was prayed 
that *' all sitch inquiries and accounts might be directed 
to be made and taken as to the nature, and particulars 
of the debtor*s interest in such lands, and her title thereto, 
as might appear to be necessary and proper,** itc. : — 

Ordered, that these general accounts and inquiries be 
omitted, and those only retained which were specifically 
asked for. 

The petitioner, J. N. Dickinson, recovered judg- 
ment against Hannah Clark and Another, in the Court 
of Exchequer, on the 20th of April, 1865, for the sum 
of 2111., and 45/. costs, and judgment for that amount 
was entered up on the same day. 

Hannah Clark was the owner of two freehold closes 
in Cumberland. 

On the 20th of May a writ of elegit was delivered to 
the Sheriff of Cumberland ; and on the 31st of May 
the lands of Hannah Clark were delivered to the peti- 
tioner, who is still in possession thereof. 

The 4th section of the 27 & 28 Vict c. 112, is 
as follows-^ 

" 4. Every creditor to whom any land of his debtor 
shall have been actually delivered in execution by 
virtue of any such judgment, statute, or recognisance, 
and whose writ or oUier process of execution shall 
be duly registered, shall be entitled forthwith, or 
at any time afterwards, while the registry of such 
writ or process shall continue in force, to obtain 
from the Court of Chancery, upon petition in a 
summary way, an order for the sale of his debtor's 
interest in such land, and every such petition may 
be served upon the debtor only ; and thereupon the 
Court shall direct all such inquiries to be made, as to 
the nature and particulars of the debtor's interest in 
such land, and his title thereto, as shall appear to be 
necessary or proper ; and in making such inquiries, 
and generally in carrying into effect such order for sale, 
the practice of the said Court, vrith respect to sales of 
real estates of deceased persons for the payments of 
debts, shall be adopted and followed, so far as the 
same maybe found conveniently applicable." 

W. H, Tovmsend, for the petitioner, asked — 
1st. That, pursuant to the 4th section of 27 & 28 
Yict c. 112, the lands above mentioned, or the inte- 
rest of Hannah Clark therein, might be ordered to be 
sold. 

2nd. That all such inquiries and accounts might 
be ordered to be made and taken, as to the nature and 
particnlsrs of Hannah Clark's interest in such lands, 
and her title thereto, as might appear to be necessary 
and proper, including an inquiry as to what was due 
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to the petitioner in respect of his judgment and costa^ 
and of the costs of the present application ; and an 
inquiry, whether any other debt, due on any prefer- 
ment, statute, or recognisance, was a charge on such 
lands. 

3rd. That the proceeds of such sale might be 
divided among the petitioner and the other persons (if 
any) who might be found entitled thereto, according 
to their respective priorities. 

KiNDSBSUEY, y.-C, made the order as prayed, 
omitting the general accounts and inquiries, and 
retaining only those specifically asked for. 



• Stuart, V.-0. n 

1,2,3,4,6,7,8,9,10,11.22,28, KcIntosb «. 
24, 27, 28, 29 Junb, 1, 4, 5, 6, I Great West- 
11, 12, 13, 18, 19 July, 1864, / ern Railway 

9, 10, 11, 13, 14, 15, 16, 17, 18, Company. 
22 Fer., 28 June, 1865. 

Practice — AcooutU — VaricUum of Certificate-^ 
IfUerett. 

Where, on the inveetiffoHon ef a compUeaUd demand 
for %oork and labour done, and materiale supplied^ and 
other matters, under a contract, the ChirfOterk, by his 
otrtijieate, after a laborious examination, had asoer- 
toined the amount due, the Court dedined lo allow the 
result so certified to be varied as to the tohole or any 
part of it, unless a ease of clear mistake or gross abuse 
teaashown. 

Semble, in such cases the certificate of the Chief 
Clerk should not be questioned on any ground which 
ioould not be a ground for moving for a new tried, or 
for setting aside a verdict of a Jury, 

Interest was held payable on sums due under a can- 
trad from the tima when, by the terms of the contract, 
they ought to have been ascertained. 

This ease, which has been before the Court on many 
oocasiona, during many yean past, now came on upon 
% motion by the defendants to vary the Chief derVa 
eertificate, andalao on further consideration. The'plain- 
tiff also moved to vary the certificate, but he sub- 
mitted, in case the Court should refuse the defen- 
dants* motion, to have his own dismissed, without 
prejudice to his right to go into it, if the defendants 
ahonld appeal. 

The bill was filed in 1847 for an account of what 
was due to the plaintiff for work done and materials 
supplied in the construction of the defendants' rail- 
way ; the ground of equitable jurisdiction being the 
alleged improper withholding, from time to time, by 
the defendants' engineer, of certificates of the amount 
of work done. 

The case is reported on demurrer in 2DeQez&Sia« 



758, and 2 Mac. k Qor. 74, and on exceptions to 
answer in 4 De Gex ft Sm. 544. 

On the hearing of the cause (3 Sm. & GiSL 146) the 
Yioe-Chancellor made a decree directing an inquiry 
''whether anything, and what, remaina due to the 
pla-intig^ in respect of the works executed and the 
materials supplied, or otherwise, under the sevezal 
contracts in the pleadings mentioned, having regard 
to the terms of the said contracts respectively, and to 
the cireumstances under which the plaintiff carried 
on and executed the said works." 

The Chief Clerk by his certificate found a lump 
sum due to the plaintiff on each contract, and allowed 
him interest at U, per cent on the sums found from 
the dates when the defendanta obtained posseaaion of 
the works respectively. 

The defendants moved to vary the certificate, on 
the ground that it ought to have shown the separate 
items, and the grounds on which the Chief Clerk 
arrived at his decision upon each. The motion was 
refused by the Yice-Chaueellor (2 K. R. 11), but 
granted, on appeal, by the Lords Justices (2 N. K, 210; 
1 De Gex, Jo. & S. 443). 

JBaeon, ^C, Matins, Q.C, and Stevens, for the 
defendants, sought to vary the amended certificate. 

They argued, as to the allowances of interest— 

1st That the Chief Clerk had no jurisdiction, under 
the inquiry directed* to go into the question of in- 
terest at all. 

2nd. That the dates (torn which interest was calcu- 
lated were erroneous. 

3rd. That this is not a case in which interest 
can be allowed. 

a. The principles on which interest is given in 
Courts of Law and Equity are identical. 

Tew V. Lord Winterton, 1 Yes. Jun. 451 ; 
Creuze v. Munter, 2 Yes. Jun. 167. 
And that uniformity must especially be kept here, 
because the equitable jurisdiction is eoncnrrent, and 
founded only on convenience, 

North-Eastern Jlailway Con^fony r. Martin, 2 

Ph. 758 ; 
Mcintosh v. Oreat Western Itailway Cotnpanv, 
3 Sm. & Giff. 146. 

b. At Common Law, interest is only given (except 
on bills of exchange, &c) when due by oontracL 
There is no such contract here ; and if interest is 
sometimes given by a jury, in the nature of damages, 
that is not within the jurisdiction of the Chief Clerk, 

Gordon v. Swan, 12 East, 419 ; 
CaUon V. Bra^, 15 East, 223 ; 
Parker v. Hutchinson, 3 Yes. 133 ; 
Camcnm v. Smith, 2 B. & A, 305, 90S; 
Higgins v. SargnU, 2 6. & C. 348 ; 
Bushnan v. Morgan, 5 Sim. 685 ; 
Foster v. Weston, 6 Bing. 709 ; 
Hare v. Riekards, 7 Bing. 254 ; 
Craven v. TtckeU, 1 Yea. Jiuk Hl^ 
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the iMt cited case only ehowi that Equity foUowt, in 
this matter, the Law. No authoritiea weie eited in 
that case, which wtA contpromiaed. 

e. The atatste 8 ft 4 Will. 4, c. 43, a. 98, ahowa 
the stringency of the role at Conunon Umt. 
They alM cited, 
JUocfevT. J^odeg, John. 6ff8 ; 
Ihuhsta of MarOorou^ t. iSftvfif, 4 BfO. P. C. 

589 ; 14 Yin. Ahr. 458 ; 
YcuMSf T. Walker, 9 Yea. 864. 
4th. That, if the Court has diacratiott here to giro 
the. plaintiff ifttereat, his oondnct has diaeatitiLed him 
to it. 

Th§ AUorwi^-Cftneral (Sir Jl. Palmtr, Q.O.); 
BamlifitU, HC; and J^. C. J. Malar, for tiie 
plaintiff. 

lat The oerdfioate was intended to be tnaL 

2nd. Interest may be giren ei^t on the ground of 
contract or by way of damages. 

a. In Oamermr. SmiOh {loc cU,), the Jury might 
have giren interest CkOkm t. £rafi9 {lot. eit,) was 
an action for iatevMA only, after payment of the 
principat The question in Bare ▼. BUkardi (loccU. ) 
and ffiffffins t. Sargeni {Ide. eU.), was^ whether the jniy 
were hotind to giro interest. 

A. As to the cases in Bqnity. The Dnehea of 
Marttorottffh'a Ga$^ («qp. cU,) proves that, on a general 
accoimt for wotk done, interest is a legitimate ques- 
tion for further consideration. CravinT, TkheU(loe, 
€iL)iM directly in our favour. 

Tow V. Lord W^UorUm (&». cO.) is on the ques- 
tion of arrears of annuities ; but both that case and 
CaiUm T. Bragg {Ice. ciL) recognise a spedes of 
txmnssction from which a contract for interest can be 
inferred. 

e. Farr v. WaU, 8 M. * W. 25 ; 
l^aoif V. Anyi^ 8 M. ft W. 899, 
Are eases in which interest was given before the 
statute 8 ft 4 Will 4> c 48. 

d. That the 8 ft 4 Willi 4, o. 42, was intended to 
|mt an end to all limitations of the power of Judges or 
juries to award inteiwt, 

MUdmap r. Metkitm, 8 Brew. 91 ; 
Madnntosh v. Stewart (L.-C., January or Febniafy, 
1865, unreported). 

It is a remedial statute, and must be libenlly oon- 
atmed. 

Hyde v. /Vms, 8 Sbn. 578. 

Srd. Thisisaoaseinwhidiaspeeiesof eonttaotfor 
interest may be inferred ; and, if not, the conduct of 
the defendants entitles the ^aiatiff to interest by way , 
of damages. 1 

4th. The covenant to pay carries interest^ which 
ought to be at 5{. per cent 

AshmU T. SkmOm, 80 Beav. 58 ; 
Kna^ V. Bumahg, 80 L. J. Oh. 844 ; 
Lwmdes v. OolleM, 17 Yea. 27 ; 
Biffffnfin V. Soawm, 1 Yes. aen. 99 ; 



Upton V. Lord Porroro, 5 Yes. 801 ; 
MamihaU v. Poolo, 13 East, 98. 

Bacon^ Q.(7., in reply. 

28 June, 1865. 

Stuart, Y.-C, said : There was before the Court 
a motion by the defendants to vary the Chief Clerk's 
certificate as to more than 900 items^ each of which 
had been the subject df argument The evidence 
upon which all this must be disposed of| and the 
arguments upon that evidence, had been repeatedly 
considered; and the Court had now, for the fourth 
time, to deal with them. 

If it had appeared, at the hearing of the causs, that 
the Court could have disposed of the case without 
further investigation, the proper decree, on the frame of 
the bill, would have been for the payment by the defen- 
dants to the plaintiff of one single gross sum, due to him 
for the construction of the works. In matters of ao« 
count there was a concunent Juriediotion at Law and 
in Equity. But tUs being a suit, by a oentractor, to 
recover the amount due for work, and labour, and 
materials supplied, and not a bill for an account 
properly so-called, the defendants had disputed the 
j urisdiction of this Court No doubt the nature of the 
investigation, and of the evidence, would differ much 
from what waa usual in a decree for an account The 
authorities^ however, showed^ that the Court had 
entertained such cases ; and Lord Cottenham* in the 
caae of Tkt North-Baatmrn BaUway Oomjpani/if r. 
Martin {loe, eit,), had held, that where circumstances 
seemed to make it convenient, the- Court ought to 
exercise the jurisdiction. 

Whether Uie remedy waa in Law or in Equity, the 
couree must be to determine, by a proper investiga- 
tion, the reaaonableness of the plaintiff's demands. 
Neither in this Courts nor at Law, could it be the 
proper course to have a separate abjudication on each 
item separately consideied. The coune was, to 
investigate each item with reference to other items, 
and on a consideration of all the cireumstanoes bear- 
ing on each, with reference to the whole^ to fix the 
total sum which ought fairly to be Allowed. If this 
Court, assuming jurisdiction in d case whioh, ac- 
ootding to the usual course, would be dealt with in a 
Court of Law, did net mould its prooeediiigs so as to 
make them, in a due degree, conformable to those of 
the more proper and ordinaiy jurisdiction^ the result 
would prcMbly be inoonvenient and mischievous. 

The Chief Clerk, in the certifioate befoie the Ooart, 
had stated the result of an elaborate investigation, and 
bad also^ in compliance with the wish expressed by 
the Court of Appeal, staled details of the partioulan 
of demand, which had enabled the defendants to bring 
before ^e Court a motion to vary the oertiicate as to 
more than 900 items. The amount of one item, aa to 
whioh the defendants had raised a dii^ule, was the 
sum of Zd. Am t9 aaotiior the sum in dii^uta wis 
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9(f. There were fifty-three items, each under 1/. ; and 
145 items under 51. No such proceeding would he 
allowed hefore a Court of Law, or an arhitrator, and 
the intolerahle amount of expense and delay which 
it would produce was the reason why it was not 
allowed. 

In this Court, where the jurisdiction to settle the 
amount due for work, and labour, and materials sup- 
plied, was ordinarily exercised in the taxation of a 
solicitor's bill, the Court did not permit an applica- 
tion to yaiy the decision of the Taxing Master as to 
particular items, although it would sometimes permit 
an appeal against his decision as to a class of items, 
to the whole of which one principle might apply. It 
was so settled by (x>rd Eldon in Lueaa v. Temple (9 
Ves. 300). 

In the case of receiyers' accounts, the Court, in like 
manner, refused applications to vary as to items.* 

In a case where the Court referrted accounts to an 
arbitrator, and directed the accounts to be taken in like 
manner as before a Master, and the arbitrator made 
his award, without setting forth the items, but stating 
the general result, exceptions on the ground that he 
had not stated the particular balances, or how the 
general balance was arrived at, were overruled ; and 
the Court said : 'Mt would be of mischievous con- 
sequence if, whenever the Court sends complicated 
accounts to arbitrators, they should set out all the 
particulars. It is much better that the award should 
be made in the short way it is." This was in a case 
of account properly so called. JHek v. Milligan, 
(i Bro. C. C. 117.) 

A case of Smith v. SmUh (2 Dickens, 789,) had been 
mentioned in the Court of Appeal But it seemed to 
have no application whatever to questions of this kind. 
It was a case under the old practice, now, fortunately, 
abolished, in which the Court condemned the report 
of a Master because it merely referred to the accounts 
as filed in his office, and did not set them forth. It 
appeared that copies of the accounts were necessary 
to make the report intelligible, and that the rea- 
son of not setting them forth was the disgraceful and 
corrupt purpose, that the parties should pay fees to the 
Master's Clerk for obtaining copies. 

It was import&nt to observe that the Act 15 ft 16 
Yict c. 80, had now regulated the form of the Chief 
Clerk's certificates, and had enabled the parties to 
obtain, during the progress of any inquiry or account, 
the opinion of the Judge upon any particular point or 
matter arising in the course of the investigation. 

The items which had been disputed on the present 
motion for the most part involved questions of Qom- 
pensation and of estimate on the quantum meruU, on 
which probably no two men would agree. Even one 
man, although a competent judge, might at different 
times arrive at different results, according to the force 
with which particular circumstances might strike his 
mind, and yet it might not be easy to say that either 
of the different conclusions was wrong. 



It was for tins reason that the law referred sudi 
questions to a jury. The sum which the whole jury 
agreed to fix as proper, although it might be a sum 
on which, perhaps, no two of the jurymen, each acting 
separately on the dictates of his own understanding, 
would have fixed, yet being agreed to by the jury on a 
compromise of opinion, was accepted as conclusive. 
Any other principle must lead to an extent of vexa- 
tious litigation, perhaps interminable. 

The result of the objections made by the defendants* 
counsel to the several items, which had been erro- 
neously treated by them as insulated decisions, was, — 
that upon no one of them had a case been made out, 
which would be considered as a sufficient ground for 
ordering a new trial at Law. It was not enough to 
show that it was doubtful whether the dedaion em- 
bodied in the certificate — ^treating that decision as a 
verdict^was certainly correct or perfectly satisfactory, 
or that some other amount would, in the opinion of 
the Court, be more proper. None of these wett 
sufficient grounds for disturbing the finding of a jury ; 
nor was there any authority for saying that all or any 
of these grounds would be sufficient to justify the 
Court in altering the finding on the certificate. In 
the case of Caratain v. 8Uin (4 M. ft S. 192), a new 
trial was moved for, and although the Court thought 
that the jury might have come to a more satis- 
factory conclusion, yet it refused to direct a new 
trial, or to disturb the verdict. Lord EUenborough 
said (p. 200), " The Court, in granting new trials, 
does not interfere, imless to remedy some manifest 
abuse, or to correct some manifest error in law or 
in fact" 

ThilB principle rested on the plain neoaaaity of 
accepting as final the first decision on a fiur investi- 
gation, where the nature of the question was such 
that, if there must be new investigations, and new 
decisions by a number of appeals, each decision might 
be for a different amount^ and the decision of the 
last resort, differing from all the others, would 
have against it the presumption of error Iran 
the number of previous contrary decisions. The result 
would be to deprive the decision on final appeal of 
that authority which an ^ultimate decision should 
convey. 

The defendants' counsel had fiuled to show any 
manifest error or miscarriage. If he (the Yioe-Cfaan- 
oellor) had yielded to the impression produced as to 
some of the items, on an insulated view, very suffi- 
cient reasons might be given for vaiying the certifictte 
But it would be a feUacious mode— and, to hit mind, 
an uigustifiable mode, in a case of this kind--to deal 
with tiie separate items, by a final abjudication upon 
each, without a view to the general beariogitf the 
allowance of each item, by reference to otfcsr sterna, 
and to the whole ultimate amount^ and to aU the 
circumstances of conduct, and the pmipvi <f meh 
contract 

I( as to all or any of the i)emS| * i 
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of manifest error or abuse had appeared, it would have 
been the duty of the Ck>art to examine the record of 
what took place before the Chief Clerk. It coold 
scarcely be juarfcifiable to vaiy the result found by the 
Chief Clerk, without an inveatigatlou as full and as 
accurate as that which took place before him, not only 
as to the one particular item, but — as, in such a case, 
the allowance or disallowance of most of the items had 
been by reference to circumstances influencing the 
allowance and disallowance of others— from the bearing 
which each had upon the others, and upon the general 
result of the whole investigation. The enormous bulk 
of the shorthand-writers* notes of the proceedings 
before the Chief Clerk, and before himself (the Vice- 
Chancier), in Chambers, would not have deteired 
the Court from this investigation, if a necessity for it 
had occurred. One of the Judges of the Court of 
Appeal had already mentioned the danger, in this case, 
of taking any short cut ; and a shorter examination 
and discussion than that which had taken place in 
Chambers, would be improper and delusive. But he 
(the Vice- Chancellor) could see no ground for exposing 
the parties to the oppressive expenditure and delay of 
such a course of proceeding, even if the litigation had 
not lasted for nearly twenty years. He knew no 
authority for the administration of justice on such a 
scheme, and declined to entertain it. 

It had been a question at the original hearing, 
whether the decree should contain any direction as to 
interest. The bill prayed that interest might be 
allowed* Again, it had been a question during the 
inquiry in Chambers, whether, as the decree was silent 
on the subject, the question of interest should be dealt 
with in Chambers, or should be reserved for the deci- 
son of the Court at the hearing on the further con- 
sideration. As the decree directed an inquiry which 
would require a very long and laborious investigation 
of the particulars of the plaintiff's demand, it was 
thought the more proper course, not to fetter the 
proceedings in Chambere by any express direction as 
to interest, but to leave the question open. But 
on the investigation of the plaintiff's demands in 
Chambers, there were obvious reasons for enter- 
ing into the question of interest, and dealing with 
it on the certificate ; and he (the Yice-ChanceUor) 
had directed the Chief Clerk to deal with it. If 
the question of interest had been omitted in the 
certificate, and left for further consideration, it 
would probably have been contended that the delay, 
and other circumstances relied on in support of the 
claim of interest, had been taken into consideration 
in Chambere in stating the amount due to the plain- 
tiff. On the other hand, if the certificate dealt with 
the question, and it should be thought more proper 
for further consideration, no harm could be done by 
the certificate including it, as the argument could 
conveniently proceed on a motion to vary the certi- 
ficate in that respect, and the Court would see that the 



aUowanoes to the plaintiff's demand had been made 
without reference to the question of interest. 

The case of the Duchess of Marlborough v. Strong 
(loe, cU,)f was an authority of some importance. It 
seemed to recognise the doctrine, that in cases of this 
kind* which were cases of compensation, and not of 
account, properly so called, where the scale of com- 
pensation was fixed at an increased rate, or what 
would seem an excessive rete, in respect of what was 
called slow payment, interest should not be allowed ; 
but that the slow payment must be compensated in 
one way or another, either by allowing interest on the 
fair amount if there had been prompt payment, or by 
an increased allowance in respect of the delay. As to 
the general doctrine of the Court, it was well stated 
in Tew v. Lord Winterton (he. eiL), that interest 
might be allowed in cases where the nature of the 
transactions and the couree of dealing or other cir- 
cumstances were such, that, not a clear and absolute 
contract, but a species of contract for payment of 
interest, might be inferred. The doctrine at Law had 
been stated by Lord EUenborough in CaUon v. £ragg 
Hoc. eU,) in somewhat similar terms. As to the statute 
of 3 ft 4 Will. 4, c 42, the construction put upon it in 
the case oiMildmay v. Melhum (loe. cU.) had not been 
shaken by any of the arguments for the defendants. 

It could not be said that, in this case, the time of 
payment was not certain ; and if the certificates granted 
by the defendants had been for the proper sums, the 
sums would have been certain too. When a dispute 
arose as to the sum payable at a certain time, and the 
proper amount ought, according to the contract, to 
have been ascertained at the time which was certain, 
the result of the litigation being to settie the amount 
which was certainly due at the time certain, interest 
was payable. 

As to the rate of interest, his impression was that 
5L per cent, per annum would be a. proper sum ; and 
if the Chief Clerk had not decided that 41. per cent, 
should be allowed, and the question were open, he 
should perhaps have allowed at the rate of 5/. per 
cent. But as he could not say, on a question of 
estimate, that 42. per cent, was clearly wrong, he felt 
it his duty, on principle, not to disturb the decision 
of the Chief Clerk, as it would certainly not be a case 
in which a new trial could be allowed after a verdict 
of il. per cent 

The Yice-ChanceUor gave the plaintiff his costs, on 
the ground that the defendants' improper conduct had 
been the occasion of the whole litigation, even in- 
cluding those parts of the dispute in which the 
plaintiff had failed before the Chief Clerk. 

iVbfe.*— See 
Ftnton V. CrickeU, 3 Madd. 496 ; 
ShcwcU V. Jones, 2 a & S. 170 ; 3 Russ. 622 ; 
JU Cqflin, 18 Beav. 508 ; 
Allsop V. Lord Oxford^ 1 My. ft £. 564. 
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Lock v. Fubzi. 



R^vowmaanf Leaae-^Breach of Covenant for 
Qmti Smjo'ifwunlb'^Meamrt of Daanagtt. 

When there ie a covenant in a revernonary lease for 
quiet enjeyment vthich ie broken^ the leesee is entitled to 
recover the value of the lease as damages^ though he has 
never entered under thai lease, and the ordinary rule as 
to the measure of damages on a broken contract for the 
sale of land does not apply. 

What damages are recoverable leyond the value of the 
lease, 

Dedarmtion. — For tliat» by an indeBturOy made the 
14th day of Febroary, 1860, between the said J F, 
sinoe deceased, of the one part, and the plaintiff of 
the other part, it was witnessed that, for, and in con- 
sidention of the snm of 400/. to the said J F paid by 
the plaintiff, the receipt whereof the said J F did 
thereby acknowledf^ and also for and in considera- 
tion of the coTenant for insurance against loss or 
damage by fire thereinafter contained, and of the rent 
thereinafter reserred and made payable, and of the 
ooyenants, danses, provisoes, conditions, and agree- 
ments thereinafter mentioned and contained, and 
which h^, or on the part and behalf of the phdntiff, 
his exeontors, administrators, and assigns, were to be 
paid, kept, done, observed, and performed, he, the 
said J F, by the said indenture, did demise and lease 
nnto the plaintiff a piece or parcel of ground, with 
the messuage, tenement, or dwelling-house thereon 
erected and built, situate, standing, and being in St 
James Street, in the parish of St. James, in the city 
of Westminster, and numbered 6, with the erections 
and buildings behind the same, at the bottom of the 
yard or garden, with the appurtenances : to have 
and U> hold the said premises thereby demised, with 
the appurtenances, unto the plaintifl^ his executors, 
administrators, and assigns, from the 4th of December 
1864, at which time an existing lease of the said 
premises would expire, for and during, and unto the 
loll end and term of twenty-one years and twenty-one 
days from thence next ensuing, and ftilly to be com- 
plete and ended : yielding and paying therefore, unto 
the said J F, his heirs and assigns, for the first twenty- 
one days of the said term, the rent, or sum of 102. : 
and yielding and paying^ every year during the re- 
mainder of the aaid term thereby granted, the clear 
yearly rent or sum of 175Z., snoh respective rents to 
be free and elear of and from the land-tax, sewers'- 
rate, main-drainage-rate, and all other taxes, rates, 



dharges^ assessments^ or impositionfl whatsoever. And 
the said J F did thereby covenant, promise, and 
agree, to and with the plaintifl^ his executors, admi- 
nistrators^ and sasigBS, that the plaintiff, his exeeutois, 
administraton^ and assigns, paying the aaid yeariy 
rent thereby reserved, and observing, performing, 
fulfilling, and keeping all and aingnlar the covenanta; 
clauses^ provisoes, conditions, and agreements therein 
contained, and whieh, on his and their parts and be- 
halves^ were and ought to be paid, observed, performed, 
fulfilled, and kept, according to the true intent and 
meaning of the said indenture, should and might peace- 
ably and quietly have, hold» use, oco^iy, poMeas, 
and eigoy the said piece or parcel of ground, mes- 
suage, or tenement, and all and singular other the 
premises thereby demised, with the appurtenances for 
and during the said term of twenty-one years and 
twenty-one days, thereby granted as aforesaid, without 
the lawful let, suit, trouble, denial, intem^tion, 
molestation, or disturbance of or by the said J F, hia 
heirs or assigns or any of them, or any penon or 
persons whomsoever lawfully cl«ming, or to claim 
by, from, through, under, or in trust for him, them, 
or any of them. And the plaintiff says that all ooil- 
ditions were fulfilled, and all things happened neces- 
sary to entitle the plaintiff to maintain this aotioa for 
the breach hereinafter mentioned. Yet after the 
making of the said indenture, and before this suit, 
and before and during the said lease, one F Y, 
then lawfully claiming the said demised premises 
through and under the said J F, deceased, and 
having a good title to the same and to the poaseaaion 
thereof through and under him, claimed and demanded 
the said demised premises of, from, and against the 
plaintiff, and threatened to oust him from the posses- 
sion and eigoyment thereof, whereby the plaintiff 
oould not, and did not, peaeeafily or quietly have, 
hold, use, occupy, possess or ezyoy the said ptttmises 
by the said indenture demised, with the apputenanoes 
for or during the said term thereby granted, or any 
part thereof, without the lawM let, suit, trouble, 
denial, inteiruption, molestation and distuzteioe of 
the said F Y, so lawfully fll^lwuing tiurough and 
under the said J F, deceased, as albienid; and 
by reason of .the premises the plaintiff wsm foced 
and obliged to and did take and accept % lease or 
i^pointment of the said premises from the «id F Y 
for the term of seven years from the 2MLuf Otentber^ 
1864, at an increased rent of 8001. a ymt^ tmi was 
put to great trouble and expense and «oate im ihtsin* 
ing such lease or appointment, and kith ihilttltiM 
benefit of the said lease granted bf tiM mkk J F, 
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deceased, and of the Mid nun of 400^ paid for the 
same. 

The dedtfaticm alao contained money counts. 

The material pleas were the 2nd— that the plaintiff 
never had, or entered into, possession of the said 
demised premises, under or by virtue of the said leaaSf 
as alleged— and the 4th— that the said F V did not 
claim or demand the said premises from the plaintiff, 
nor threaten to oust him from the possession or enjoy- 
ment thereof, as alleged. 

Demurrer to the 2nd plea. Joinder of issue on all 
the pleas, and joinder in demurrer. 

At the triiU, before Erie, C.J., at Guildhall, in 
the Sittings after Hilary Term, the jury found a 
verdict for the plaintiff for 1,522/., with leave reserved 
to the defendant to move to enter a verdict for him on 
the 2nd and 4th pleas, or to reduce the verdict by 
4S5/., being the amount of the costs of the new lease. 

The facts of the case were as follows : — 

The plaintiff was a hatter, carrying on business at 
No. 6, St James's Street The defendant was executor 
of his father, Mr. John Furze, deceased. Inl8S8, thelate 
Mr. John Furze granted a lease of the premises at No. 6, 
SL James's Street, to the plaintiff, for twenty- seven 
years, wanting twenty-one days, at 140?. per annum. 
This lease expired on the 4th of December, 1864. In 
1841 the testator conveyed the premises in question to 
trustees to the use of himself for life, with remainder 
to the use of his daughter and his daughter's husband. 
In February, 1860, the testator, in consideration of 
400/., granted a lease by deed to the plaintiff of the 
premises in question for twenty-one years and twenty- 
one days from the 4th of December, 1864, at a rent 
of 175/. per annum. In 1868 the testator died, having 
by his will appointed the defendant his executor. 
Upon the death of the testator his daughter and 
her husband, Mr. and Mrs. Tickers, under the 
aforesaid conveyance of 1841, became entitled to the 
premises, and somewhat more than twelve months 
before the rerersionary lease granted by the tesl^^tor 
to the pkintiff could take effect, repudiated it The 
plaintiff afterwards obtained a lease of the premises in 
question from Mr. and Mrs. Tickers for seven years, at a 
rent of 800/. a year. This action was now brought 
upon a covenant for quiet enjoyment contained in the 
lease granted by the testator to the plaintiff in 1860. 

The jury, in giving the verdict for 1,522/., expressly 
stated the amount to be niade up as follows— Talue of 
term at 800/. per annum by 6/. per cent, tables, 
1,870/. ; 10/. per cent, as for a compulsory sale, 187/. ; 
for the difference of the terms, 850/. ; for the costs of 
the new lease, 65/. Deduct 400/. paid into Court. 

In Easter Term, Bovill, Q.C. {Garth with him), 
obtained a rule, calling on the plaintiff to show cause 
why the verdict found for him on the second and 
fourth pleas should not be set aside, and a verdict 
thereon entered for the defendant, pursuant to leave 
reserved, upon the ground that upon the facts proved 
at the trial the verdict should be so entered, and why 



the damages should not be reduced to nominal damages, 
or to such sum as the Court might direct, upon the 
ground that the plaintiff was not entitled to recover 
more than the sum of 400/., which he had paid, and 
17/. expenses, which two sums the defendant had paid 
into Court, and that he had lost nothing but what he 
had paid, and that the plaintiff was not entitled to 
recover the 65/., the costs of the second lease, or any 
part of it ; that the plaintiff must have paid the coeta 
of one lease, and then he was not entitled to throw 
the costs of any part thereof on the defbndant, and 
that the plaintiff was not entitled to' the 10/. per cent, 
which the jury gave, as for a compulsory sale and 
for a new trial, on the ground of misdirection— viz., 
that the plaintiff was entitled to recover the difference 
in value between the lease which was avoided and the 
lease which Was granted, and that the plaintiff was 
entitled to recover the 65/. costs of the second lease, 
and that the plaintiff was entitled to recover the 10/. 
per cent, as upon a compulsory sale. 

The 'demurrer was appointed to be aigned at the 
same time as the rule for the new triaL 

Lush, Q,C,f Brown, Q.C7., and Arehibald, now 
showed cause. 

. On what principle are the damages to be assessed f 
The defendant says that the plaintiff is entitled to the 
return of the premium and expenses, and no more. 
The plaintiff says that he is entitled to the value of 
the estate which he has lost. It makes no difference 
whether the defect in the title is discovered before or 
after the new lease has begun to run. 

Williams v. BurrtU, 1 C. B. 402, 
is a direct authority where the lease has begun to 
run. A lease by deed creates a present interest^ 
and is in fact a grant of a reversion, 

Bac. Ab., Title Leases (n.). 
[Btles, J., cited, 

Shep. Touch., by Atherley, 267, (n.) «.] 
It is true that the Courts have engrafted upon s 
contract for the sale of land, the rule, that in case of 
failure to make a good title, the damages shall only be 
the return of the purchase-money and expenses, unless 
there is fiuud ; but this rule is not to be extended, , 

Hopkins v. Qrcaebrookj 6 B. ft C. 81. 
Entry is quite unnecessary to enable the plaintiff 
to recover substantial damages, 

Bac. Ab. Title Leases (n.) m ; 

WiUiaim v. Bosafiquet, 1 B. ft R 238. 
[Erlk, C.J., referred to 

Eaton V. Jaques, 2 Doug. 455, 
and 

Waiter v. BumhaU, 1 Ld. Raym. 581.] 
The action is founded on the covenant, and not on 
actual possession by the lessee. It is granted that 
if the pluntiff had entered and been ejected, he would 
have been entitled to the value of the estate. Is the 
plaintiff less entitled because the defendant has pre- 
vented him entering T 
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Baber t. Harris, 9 Ad. & E. 682 ; 

Bickf(yrd x. Page, 2 Mass. 455, 461, 
and the other cases cited in the passage in Mayne on 
Damages, relied on by the defendant, have no real 
bearing on the case. 

On the demurrer to the 2nd plea.— If the plea 
met^ that there was no entry, it is immaterial, for 
actual entry is not a condition precedent to the right 
to sue on a covenant for quiet enjoyment. If it means 
legal possession of an inUres$e ierminif then the plea 
is good, but disproved by the facts, 

TookY. Olaascoek, 1 Wms, Saunders, 250, g, (n. 1). 
Also as to the 4th plea, to constitute a breach of a 
covenant for quiet enjoyment, actual eviction is un- 
necessary. 
Daring the argument, there were also tcited, 

Bobinsim v. Harman, 1 Exch. 850 ; 

PounseU v. FuUer, 17 C. B. 660 ; 

Flureau v. ThmhiU, 2 Sir W. Blackstone, 1078. 

Bcroill, Q.C., and Qarth, in support of rule, con- 
tended, that the measure of damages was the same as 
in the case of a contract for the sale of land which 
goes off for defect of title. They cited, 

SUcea V. TTiW, 4 B. & S. 421 ; 32 L. J. Q. B. 
376; 

Kelly V. SoUri, 9 M. & W. 54 ; 

Mayne on Damages, 96 ; 

Sedgwick on Damages, 160, 161, 179, 180 
(2nded.). 
In support of plea, 

Ireland v. Bircham, 2 B. N. C. 90. 
They also contended that the jury ought not to 
have added 10?. per cent, to the value of the term as 
for a compulsory sale— and that the jury should not 
have given the plaintiff the costs of both leases. 

Erle, C.J. — In my opinion this rule must be 
discharged. This action was brought by the plaintiff 
and defendant for a breach of contract, and the cove- 
nant on which the plaintiff relies is a covenant for 
quiet eiyoyment of the premises for twenty-one years, 
without the lawful let, suit, trouble, denial, interrup- 
tion, or disturbance 6f or by the lessor, or any person 
claiming under him. Of this covenant there was a 
complete breach when Vickers, who with a good title 
claimed under the lessor, claimed and demanded the 
said premises from the plaintiff, and threatened to 
oust him therefrom, whereby the plaintiff could not 
quietly enjoy the demised premises. The claim and 
breach were proved. The deed containing the cove- 
nant was duly executed and proved at the triaL 

The second plea, pleaded by HA defendant, was to 
the effect that the plaintiff had never had possession 
under the lease. Kow the lease was granted in 1860 
of a term to commence at Christmas, 1864, and the 
plaintiff, under a prior lease, had possession down to 
Christmas, 1864. Therefore the lease was a rever- 
sionary lease, and, until entry, merely an inleresM 
terminif and the plaintiff never did have, in one 



sense of coporeal possession, possession under the 
reversionary lease, his possession having been under 
the prior lease, and not under the void lease, down to 
the time when, before the commencement of the new 
term, Yiekem in 1863 turned the plaintiff out, but the 
allegation in the declaration is to the effect that the 
covenant was broken by the demand of Vickers having 
a lawful title to claim the premises, so tiiat, in the 
sense contended for by the plaintiff, the plea isentiiel; 
irrelevant and bad upon demurrer. There is na 
allegation, express or implied in the declaration, that 
the plaintiff entered into possession of the demised 
premises under the reversionary lease. The daim is 
in respect of an inUresse Urminu Our judgment on 
the demurrer to the second plea should be for the 
plaintiff. 

The fourth plea alleges that the said F. Tickers did 
not claim or demand the said premises from the plaui* 
tiff, nor threaten to oust him from the possession or 
enjoyment thereof as alleged. Now, on the fisurts, it 
is clear that Vickers had a title, and had a right 
to say that the lease was a nullity, and that 
Vickers did say so, and did claim the premises, and 
that the plaintiff acknowledged Vickers's right, and 
did lose the inUresse termini. The verdict, therefore, 
on the fourth plea should stand fop the plainti£ 

Then comes the main issue : the defendant paid 
417^ into Court, and the question arisen, what is the 
amoimt of damages that the plaintiff is entitled to 
recover! It is contended by the defendant, that the 
covenant should be Ideated like a contract of sale, 
subject to the rule in actions by vendee, where the sale 
goes off by defect of title, as to which the rule of law is, 
that the vendor>is bound to pay back the sum received 
and the expenses of the vendee, but that the Tende« 
can recover nothing further, and cannot recoTerthe 
value of the premises. I am of opinion that this 
contention cannot be maintained. It is a knovn 
rule of law, upon several decided cases, that in the 
case of a contract of sale of land going off for defect 
in \itle^ that nothing is recoverable beyond the 
money paid, and the expenses. This is a known 
rule of law, and it is not for the Judges who hare 
to administer established rules of law, to be boond 
to give reasons showing that that ought to be the 
law. There are several decided cases upon it, and if 
it were necessary to go into the question, the role » 
justified by the convenience of mankind, but the mle 
is confined to contracts of sale of land ; and a line 
must be drawn between a covenant in a lease, and a 
conveyance of an estate. In the case where there i» 
a lease of land in possession, and the lessee under the 
lease enters, and is afterwards ousted by any one 
claiming under the lessor, supposing there is a cove- 
nant for quiet enjoyment, it is perfectly clear that he 
is entitled to the value of the term he has lost In 
WUliems v. Burrell it wan held, that where there was 
a covenant in a lease for quiet enjoyment, and there 
had been entry, and afterwards the lease taroiog oQt 
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Toid, the leasee was tamed oat by the lessor's suc- 
cessor, that the lessee might recover against the 
executors of the lessor the yalne of the term. 

WiUiams y. BurrtU is the only decided case on this 
point that has been adduced before us in argument, 
and it is contended, that, as in the present case, there 
is only a reyersionaiy lease, a mere iwUr€s»e (erminif 
that the party does not stand in the position of a 
lessee in possession, but of a yendee under a contract 
of sale. I am of opinion, howeyer, that this distinc- 
tion cannot be maintained. The granting of the 
lerenionary lease conyeyed an i/Uereate termini to the 
party to whom the conyeyance was made. The interest 
was Tested in him as a matter of right, and was con- 
Teyed to him by a legal document containing the coye- 
nant sued upon. It was assignable, and bore a value in 
the market It is, therefore, clear to my mind, that 
there is a perfect analogy with a docimient conveying 
a present term under which the lessee has entered ; 
and wherever that is the case, Williarns v. BurreU 
decides that the ordinary rule, that a party who makes 
a contract and breaks it, must pay the damages 
proximately arising from the breach. This rule 
aeems to me to apply just as much in the present 
case, as it does in the case of an existing term. The 
American authorities cited by the defendant's counsel, 
are of a neutral quality, and do not sustain the de- 
fendant's contention that the mere restoration of the 
price paid and the expenses, are all the damages that 
can be recovered. There are just as many Judges on 
the other side who decide by a different rule. Mayne 
expressly limits his statement to cases where nothing 
passed under the instrument containing the covenant 
Sedgwick on Damages contains a statement, that in 
many of the Courts in America the rule is as contended 
for by the defendant, yet on the whole the impression 
on the writer*s mind is against there being such a rule. 
There is no direct authority against the judgment I 
am giving, and it is supported by the almost universal 
rule, that the party who makes his contract and breaks 
it, most pay for the damages proximately arising from 
the breach. In my opinion, the plaintiff is entitled to 
the value of the term and expeUses. At the trial the 
jury gave the value of the term and expenses as 
damages, and we think that some reductions in this 
amount ought to be made. Mr. Garth's argument was 
convincing, that nothing ought to be added to the 
ralao of the term as for a compulsory sale. Now it 
ia clear, that the jury found the value of the term by 
the 62. per cent, tables, and added 10/. per cent, as 
for a compulsory sale. This is an incontestable fact, 
and if this is so, we cannot say that the jury were 
right, and plaintiff must lose that 1872. 

Then as to the 65/. for expenses. It is agreed, that 
25/. should come off for counsel and surveyor's fees ; 
that leaves 40/. for the expenses of the new lease. 
The expenses of the old one were 17/. 

Mr. Garth has convinced me that the plaintiff is 
not entitled to the expenses of both leases. I am not 



clear of which lease ho is entitled to have the ex- 
penses. I am inclined to think of the new lease ; 
therefore, so that ho will have the 40/. for the new 
lease, minus the 17/. paid into Court for the old lease, 
that is, 23/. 

Btles, J.— I am of the same opinion. The main 
question in this case is, as to hoV the damages for a 
breach of a covenant for quiet enjoyment are to be 
computed. It is plain that in an ordinary contract 
for the sale of land, silent as to title, the law implies 
a warranty of title ; but in the case of the sale of 
land this may often operate as a hardship. Take, for 
instance, the case of a sale of lands, four or five years 
ago, say in Northamptonshire ; it turns out that there 
is no title, the land has greatly increased in value, 
and compensation is claimed at the rate of 1000/. per 
acre : for that is the value of the land you sold me, 
says the vendee ; I claim to be put, not as if there 
had been no contract, but as if the conveyance had 
been valid. This would be a great hardship,, and the 
rule in such cases is now firmly established. The 
sum paid, and the expenses, aro recoverable, and 
nothing more. This is an anomalous rule ; in all 
other cases a man has a right to be put in the same 
position as he would have been if the contract had 
been perfo'rmed. It is attempted to apply this 
anomaly to the present case — to apply this rule, not to 
the implied contract which the law raises in the case 
of an ordinary sale of land, but to a case where there 
is an express covenant running with the land, and 
going to the end of the term. I think this anomalous 
rule inapplicable here. There is no authority except 
Williams v. BurrcU, but in that case the eminent 
Chief Justice said that the plaintiff was entitled to 
the value of the term, and treated it as being too 
dear for argument ; and the defendant's counsel, 
Wilde and Channell, did not dispute the point. 
Therefore the English authorities seem clear, and 
I agree with my Lord that the American authorities 
do not apply. The only question, therefore, is, does 
the fact of the interest in this case being a mere inttresae 
termini take it out of the ordinary rule by which the 
lessor is bound, the lessee having entered into actual 
possession. I conceive that an interesse termini is a 
valuable interest assignable at law. It bears a market- 
able value. I see no substantial difference between 
a reversionary lease and a lease in reversion. Both 
may have to wait. An interesae termini falls within 
the common rule, in the case of a breach of contract, 
just as does a term under which the lessee has entered. 
There is a point on which possibly the plaintiff might 
be entitled to recover, that is, upon the doctrine laid 
down in Hopkins v. Grazebrookt but the doctrine 
does not apply here. Hopkins v. Orazchrook is to 
the effect that if a man knows that he has no title, 
the ordinary rule applies, even in the case of a sale of 
lands. 

I may make two observations on Hopkins v. Chntts- 
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hrook. In the first place, it is spoken of with some 
degree of dissatisfaction by Lord St. Leonards ; and, 
secondly, if it be law, it may possibly only apply to 
cases of fraud, omnia prceiumurUur contra spoliaiorem. 
Upoi\ the other branches of the case I entirely agree 
with my Lord. 

Keating, J. — I am of the same opinion. The main 
question in this case is one of great importance, nerer 
having been expressly decided. The nearest decided 
case is Williams v. BurrelL There is, howeyer, this 
distinction, that, in that case, there was actual entry 
on the premises ; whereas, in the present case, the 
interest, of which the plaintiff has been deprived, was 
a mere inUresse termini. An interesse termini, how- 
ever, is a well-defined interest : it was defined in the 
note to Tooke y. Glasscock, being described in pleading 
as an interest of which a party becomes possessed by 
virtue of the conveyance to him, and which is assign- 
able. An interest which is assignable, is very different 
from a mere contract of sale not carried into execu- 
tion. This establishes a distinct line, upon which 
we can act in this case. There is no distinction, in 
my opinion, between an interesse termini and the 
case where there has been one day's possession : and, 
of course, the length of possession can make no 
difference. I rest my judgment on this ground only. 
I may say, as to my remarks during the argument on 
Hopkins v. Orcaelrook, that I do not decide by it. 
That case, as was pointed out by my Brother Byles, 
has been remarked upon with dissatisfaction by a very 
great authority; and also, upon consideration, it 
seems to me, that the facts here do not raise the 
principle upon which, I think, originally, the case of 
Hopkins y. Orazihrook must have been decided — 
namely, a suppression or misleading, amounting to 
something like legal, if not moral, fhiud. Upon 
these grounds, I entirely agree with the rest of the 
Ooturt I also agree as to the reductions. 

itoNTAOtm Smith, J.— 1 agree with the rest of the 
Court, upon all the points. It is not intended by this 
decision to throw the slightest doubt on Flureau y. 
ThomhUl, and all those cases which followed it, to 
the effect that the vendee, where the contract goes off 
for want of title, is not entitled to recover more than 
what he has paid, and his expenses ; but they have no 
weight in the present case. Parke, B., in Robinson v. 
Harman, speaking of Flureau v. ThorhhiU, says, tiiat 
" that case qualified the rule of Common Law. It 
was there held, that contracts for the sale of real 
estate are merely on condition that the vendor hss a 
good title : so that, when a person contracts to sell 
real property, there is an implied understanding that, 



if he fail to make a good title, the only damages n- 
coverable are the expenses which the vendee may be 
put to in investigating the title" ; but here the conrey- 
ance was not on the condition that the vendor had a 
good title,— but the conveyance actnsUy took plae^ -. 
the lease was made, and passed the estate, as far as the 
lessor had right and title. There is nothing more to 
be done by the lessor. Hie lessee might, at any time, 
by entering, have turned his interesse fermiai into in 
estate. In contracts for the sale of real property, th« 
Courts have defined what the contract is, and what u 
the consequence of a breach of it ; but here we an 
not dealing merely with the grant of an interest^ hot 
with an express covenant that the pUintiff shoold 
peaceably and quietly enjoy the demised premiits, 
without let, suit, trouble, denial, intermption, molei- 
tation, or hindrance fh>m the lessor, or any claiaiog 
by or wider him. 

Now in the former case there is merely an executory 
contract to which the Courts havn annexed eertia 
implied conditions, but here where the contract is 
fully executed and an express covenant, the case is 
very different, and when a covenant of this deacriptiaB 
is broken the covenantee is entitled to fnll compeosa* 
tion for the loss he thereby sustains. It ia admitted 
that if the lessor had lived till the 6th of December 
that this case would have been predsely the same u 
Williams y. Bwrell, in which it was held that the 
value of the term wss recoverable. It hss been laid 
that the consequences would be serious if we came to 
the decision the Court has arrived at ; but corenants 
for quiet enjoyment are limited to acts which parties 
are able to guard against— vix., to the acta of the lesior 
and those claiming under hinoL Here is an expres 
covenant that the lessee shall ei^oy without let or 
molestation from the lessor or those claiming nnder 
him, and the lessee is molested \sf some one ciaimiag 
under the lessor, and is entitled to compenaatioiL I 
agree with the rest of the Court that this case dfles 
not faU within Hopkins y. Oratsbrook, 

As to the other points, it is clear that the jafy ^ 
the trial first found the saleable value of the tena, 
and then added 10/. per cent, as for a eompnl^ 
sale. It does not seem to me that this case can be 
likened to a compulsory sale. It is not a wilinl set 
on the part of the defendant, he is in equal misfortaDe 
with the plaintiff. In the case of a railway company 
they come in for their own interests^ and voluntarily 
interfere to take possession of the property. I »^* 
agree with the rest of the Court that the plaintiff i» 
entitled to judgment on the demurer to the 2nd pK^ 

Rule discharged, judgment for the pUtii^^J 
on the demurrer. 
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EQUITY. 



Lords Justices. 
3, 4 July, 1865. 



The North Stafford Steel, 
Iron, ajo) Coal Company 
(Burslem) (Limited) v. 
Lord Camoys. 



Injunctum — liining Lease — Forfeiture — /Su6- 
stUuted Fefformance — Acquiescence. 

A mming compemy, admitting the fcffeiture of their 
lease at Law, sought rdiefm Spi^ity, on the ground of 
aeddenlal stoppage of works, sttbstitiUed perfomumce of 
certain eoveviafUs, and implied acquiescence on the part 
of the lessor's agsjiL 

There appearing recuoTiable grounds for the exercise 
of equitable jurisdiction, an interim iniwidian wets 
p<a*ltd, the plaintiffs undertaking to abide by any 
order the Court might make at thehearing, and to allow 
judgmaU to go at Law. 

In AprO, 1864, the North Stafford Steel, Iron, and 
CoaI Company took possession of an estate, known as 
the Rnshton Grange Estate, in the connty of Stafford, 
held under a mining lease (which had been granted by 
Lord Camoys to Kartin, and assigned by him to the 
company) for a term of forty-four years from the 26th 
of March, 1864. 

The lease contained certain coyenants, by which the 
lessee covenanted to commence and carry on the work- 
ing of the mines with all convenient speed (accidents 
M fire or water, fanlt or failure of mine, or other 
cause over which the lessee had no control, excepted), 
«id to raise and dispose of the coals, iron-stone, and 
other minerals In the most advantageous manner, and 
within one year from the commencement of the term 
to set up upon some suitable part of the lands, to be 
fixed upon or approved of by the lessor's agent, » 
powerful steam engine, with all proper machinery and 
appliances for mining purposes, and within a like 
period to sink two shafts of the diameter of eleven 
feet, and not to sink any shafts within a radius of 
one hundred yards from the principal farm-house, as 
marked on the lease. 

The mines consisted of two distinct parts^ separated 
from each other by a fault, and known as the Upper 
Grange and Lower Grange. 

It appeared that in June or July, 1864, a site for 
the engine was fixed and agreed upon at the Lower 
Grange by Mr. Bate, Lord Camoys* agent, and Mr. 
Martin, the resident director of the company, and 
there the company commenced their works, but had 
not proceeded far when they were stopped by water 
in the shafts. 
VouVL 



Early in October the company sank shafts, and 
made preparations for erecting a powerful engine at 
the Upper Grange, and incurred considerable expend!* 
ture in carrying on works there, in substitution for the 
works at the Lower Grange, which had been suspended, 
and were in fact from that time abandoned. They 
made no formal communication to Mr. Bate as to their 
intention, but there was (they contended) an implied 
understanding and consent on his part to the altera- 
tion of the site. Such understanding, and consent, 
the company alleged was to be inferred from the fact 
that Mr. Bate, who resided near the mines, had fre- 
quently visited the works at the Upper Grange, and on 
two or three occasions had inspected the shafts and 
site for the engine, without making any remonstrance 
or objection. ' 

The only complaint ever made by Mr. Bate was in ft 
letter of the 24th of October, in which, referring to 
the pits having been sunk too near to the principal 
farm-house, he said, ''I am sorry you have cbmmenced 
sinking the pits at the Grange so near to the home- 
stead," adding certain directions as to the removal of 
the surface soil, but in nowise conveying any warning 
as to the forfeiture of their lease. 

On the 22nd of November, Mr. Bate recommended 
them to take a farm, forming part of the Grange estate, 
and adjoining their mines, as '* comprising most of the 
land they would require to use for their works,** &c., 
and he made them an offer in writing to that effect. 

The correspondence as to their taking this farm, 
continued up to the 6 th of January, 1865. 

At the time of making that offer, Mr. Bate, it was 
alleged, must have known from the state of the 
work sthat it would be impossible for the company to 
erect an engine at the Lower Grange according to 
the covenant ; he also must have known, from his 
inspection, that the shafts at the Upper Orange were 
only eight or nine feet, instead of eleven feet, in 
diameter. 

The company's works were again interrupted by the 
frost in the winter, which prevented them from having 
the engine erected within the covenanted time. It 
appeared that the engine was ready for erection, and 
could have been set up within three weeks after the 
expiration of the year. 

On the 25th of March, 1865, Lord Camojrs served 
the company with notice of the forfeiture and deter* 
mination of their lease incurred by breaches of the 
above-mentioned covenants. The company, admitting 
that they had no defence at law, sought relief in 
equity, and immediately filed their bill for an in- 
junction* 

r 
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In the Court below, Yice'Choncellor Kindersley 
refused the motion with costs, without calling npou 
counsel on the part of the lessor. 

The Yice-Chancellor considered : That the works 
at the Upper Grange were no substitution for the 
works at the Lower ; that the fact that the lessees 
might sink shafts whei-e they pleased, did not dis- 
pense with their obligation to erect an engine on the 
original spot fixed ; that it was well settled, that if 
parties chose to make a bargain, the Court had no 
right to interfere, or say they should not : that there 
had been dear^forfeiture on the part of the company, 
and no abandonment by Lord Camoys of Ms right to 
enter. 

The plainti£Es, however, since that decision, had 
twice amended their bill extensively, and filed several 
fresh affidavits relating to the conduct and alleged 
acquiescence of Mr. Bate, so that the present motion 
was, as Kkigut Bruce, L. J., described it, partly an 
appeal, and partly an original motion. 

OUute, Q.(7., and Maekeson, for the plaintiffs^ 

The works of the company at both sites were inter- 
rupted by inevitable accident 

All the acts of the company, since September, were 
consistent with the substitution of the Upper Grange 
for the Lower. 

The landlord stood by and encouraged them in their 
expenditure. 

The letters of Bate implied acquiescence. 

Fleming, Q.C., and W. Cooper, for the defendant. 

The allegations of the plaintiffs would make a 
good defence at Law. 

Expenditure upon property affords no ground for 
relief, 

Job v. BanisUr, 2 K. & J. 382. 

The lessees must prove some conduct, on the part of 
the lessor, which has led to the nonperformance of 
covenants, 

Gregory v. WiUon, 9 Hare, 690 ; 
Croft V. Ooldamiih, 24 Beav. 817. 

They cannot fix the lessor, or his agent, with 
knowledge of their intention to substitute the Upper 
works for the Lower. The first pnbUc announce- 
ment of it was in their report, on the 13th of 
March, 1865. 

The lessor was not bound to tell the lessees what to 
do : they were guardians of their own rights. 

QUuu, Q.C., in reply. 

^ Knight Brucb, L. J., after referring to the exten- 
sive alterations in the pbintiffs' case since the Vice- 
Chancellor's decision, said : He thought that in the 
case, as it was now presented to the Court, there were 
•ufficient grounds for reserving the consideration of 
the equiteble points, until the hearing of the cause. 
He would discharge the Vice-Chancellor's order, with- 
out prejudice to any question in the cause. 



TnsNKB, L. J., said : He was inclined to agree with 
the opinion of the Vice-Chancellor, as to the sabstita- 
tion of the Upper Grange for the Lower ; he was also 
inclined to concur with the argument of the defen- 
dant, that the lessor was not bound to look after tlia 
interests of the lessees, or give them any wanuog. 
But looking closely to the conduct of the lessor s 
agent, he thought that the plaintifis had ground for 
contending that they had not oxdy never been fore- 
warned, but that they had been encouraged by him in 
carrying on their works at the Upper Grange. The 
letter of the 24th October, might be read as condoniDg 
the breach as to the distance of the shafts from the 
homestead, and particularly acquiescence might be 
inferred from the correspondence concerning the taking 
the Grange Farm. 

AltogeUier, he thought that the conduct of Hr. 
Bate so far affected all the breaches of covenant as to 
entitle the plaintiffs to some relief in Equity. 

Minute, — Injunction granted ; the plaintiffli under- 
taking to prosecute the hearing of the cause vith 
diligence, to abide by any order the Court might make 
aa to damages^ and to allow judgment to go at Uw. 



Lords Justices. ) lU Dawsok. 
7 July, 1865. j Barber v. Dawsok. 

Practice — Lunatic Trustee — Trustee Act^ 1850. 

Where stock is standing in the ftame of a trustee, 
who is of unsouTid mind, hU nd found so by inqui- 
sition, and U is desired to bring siich stock into Cmri 
to the credit of a cause, the proper course is for the 
cause to be heard by the Judge to whose Court the 
cause is attached, and then to present a petition » 
Lwiaey, to be heard before the Lords Justices. 

This was a suit for the administration of a snm of 
Bank Annuities, standing in the name of James 
Dawson, a' person of unsound mind, not found so by 
inquisition, as the surviving trustee of the will of 
Mr. Eaton. 

The suit was, in accordance with leave granted br 
the Lords Justices, brought before their Lordships on 
motion for decree, together with a petition presented in 
Lunacy, asking that James Dawson might be declared 
a trustee within the meaning of the Trustee Act, 18!i0, 
and that the proper officer of the Bank of £DglaDii 
might be directed to transfer the Bank Annuities into 
Court, to the credit of the cause. 

W, R Ellis, for the plaintiff stated that the hearing 
of the cause and petition were brought on together 
upon the authority of, 

Jeffryes v. JhysdaU: Se DrysdaU^ 7 Jnr. (X. s.) 
667; 

BardsweU and MethM, for the differrat defendants 
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TusNSB, L.<r., said : The cause ought to have been 
heard first, before the Master of the Rolls, and the 
petition asking for the transfer of the fund into Court, 
ahonld have been presented in Lunacy, and haye been 
heard before their Lordships. If the course which 
had been adopted in this case was followed in eyery 
sunil&r instance, it would haye the effect of bring- 
ing a great number of causes before them. 

The Lord Justice Knight Bruce concurring, the 
Court would make the order in the present instance ; 
bat it was not to be held a precedent for a like 
course of proceeding. 



Be GAitDsr. 



Lords JxiJBtices. } 
7 JuLT, 1865. { 

Fraetice — Lunatic Trustee — Casts. 

Where a trustee becomes a lunatic, and consequently 
OA applioaHon to the Court inLimaey becomes necessary 
for the purpose of obtaining a tranter of the trust funds, 
no order as to costs will be made. 

This was a petition for the purpose of obtaining a 
transfer of some railway stock, standing in the name 
of a trustee who had become lunatic. 

Prendergast, for the petitioner, the beneficial owner, 
asked that the costs of the application might be paid 
out of the lunatic's estate. 

Their Lobbships said : It was the settled practice, 
in suck a case, that no order should be made as to 

costs. 



8 July, 1865. 3 

A Bin pro Confeeso— 5%ar< I^otice of Motion — 
Cons. Ord. XXII. r. 3— Cons. Ord. XXXVII. 

r. 17. 

Short notice of motion to take the bill pro confesso 
aUtnoed, notwithstanding the 22nd Consolidaied Order, 
r. 3. 

This was a motion to take the bill pro confesso 
against the defendant, under the 22nd Consolidated 
Order. 

The defendant was seryed with the biU, and appeared 
thereto on the lith of March by his solicitor. The 
tuno for answering the bill expired on the 4th of Hayi 
and on the 2nd of June an attachment for want of an 
uiswer was issued against the defendant 

The plaintiff was unable to arrest the defendant, 
who was stated to haye gone abroad whilst his answer 
was in course of preparation. 

The cause of Newton y. Carr had been ordered to 
he advanced for hearing on the 10th of July, and it 
therefore became necessary to move for leaye to take 
the bUl^fv confesso as against the defendant. 



The 22nd Consolidated Order, r. 3, requires fourteen 
days' notice of such a motion to be giyen ; but the 
87th Consolidated Order, r. 17, enables the Court to 
enlarge or abridge the time for doing any act. 

Prendergast, for the plaintiff, moyed for leaye to 
serye short notice of motion to take the bill pro 
Gonfesso. He cited, 

Wedderbum y. Thomas, 10 Jar. (n. 8.) 02. 

Thb Hastbb of thb Bolls granted the applica- 
tion. 

Master of the Bolls. I geaht r. Giunt. 
7, 8, 10 JiTLY, 1865. I 

Gift — SeparcUe Use — Married Woman — Evi^ 
denee of Gift and Trust-^Niew Trustee. 

A widow claimed, against the executorland residuary 
legatee of her late husband, certain chattels personal 
which she alleged had been given to her for her separaJte 
vas by her late hu^nd and others : — 

Held, that the chattels in question were given to (he 
wife for her separate use, the evidence showing dear 
and distinct ads of gift coupled with words amouiUing 
tfi declarations of trust. 

The Court never trusts to a single trustee, for he may 
die, and leave a fraudulent executor. 

This was a suit for obtaining the specifio deliyery of 
certain chattels personal, and for the appointment of a 
new trustee of a sum of 80,0001. 

In the month of June, 1857, Robert D. Grant inter- 
married with the plaintiff then Miss Madeleine 
rBayley. In the summer of 1868, Mr. B. D. Grant, 
being in ill health, left England in company with his 
wife, the plaintiff. They yisitedyarions foreign towns, 
and finally, in the month of October, 1868, Mr. B. D. 
Grant died at Bordeaux. 

By his will, made in February, 1858, Mr. B. D. 
Grant bequeathed a sum of 80,000^. to the defendant 
upon trust for the plaintiff for her life. He also 
appointed the defendant his sole executor and resi- 
duary legatee. 

Before going abroad, Mr. B. D. Grant had resided 
at his house known as Nuttall HaU. It was admitted 
that, on his death, the general furniture in this house 
became the property of the defendant The chattela 
in question, for the most part, formed part of the furni- 
ture and ornaments of a room at Kuttall Hall, com- 
monly known as the Boudoir. The plaintiff alleged, 
that the articles in dispute had been giyen to her at 
yarious times, either by her late husband, or by per- 
sonal friends, for her separate use. The defendant on 
the other hand alleged, that they were merely part of 
the general furniture of the house. The articles were 
about eloyen in number, and consisted of paintings, 
engrayings, statuettes, pieces of plate, and other 
articles. 



348 



THE NEW RBPORTa 



[15 July, 1S65. 



. The evidence relied on by the pUintiff connisted of 
affidavits of herself and members of her own family, 
the sculptor of two statuettes, intimate friend^ a 
former butler, a former housekeeper, and others, which 
went to prove that the articles in question were given 
to the plaintiff for her separate use. On the other 
hand, the evidence in support of the defendant's case 
tended to show that these articles were merely part of 
th^ ordinary furniture of the house, though often 
spoken of as being Mrs. Grant*s. 

ffobhouse, Q.C,, and W. W. Karslake, for the 
plaintiff, contended that, where a husband has clearly 
and irrevocably made a gift to lus wife, and divested 
himself of all property therein, whatever might be 
held in a Court of Law, yet a Court of Equity would 
hold that such a gift was for her separate use ; and 
that the husband has thereby constituted himself a 
trustee for her. The present case must be distin- 
guished from an ordinary gift of paraphernalia or 
ornaments of the person, which are regarded as being 
as much for the delectation of the husband, as for the 
pleasure of the wife, and are considered as capable of 
being disposed of by him. Here there is an absolute 
gift, and it is absurd to say that the property having 
once passed from him re- vested in him. In cases of this 
sort, the only question is, Is there distinct evidence of 
gift ? If there is, the separate right attaches. In the 
present case, there is that evidence. 
They cited, 

Graham v. Londonderry, 3 Atk. 893 ; 

Lv^cas V. LwaSf 1 Atk. 271 ; 

Brinhnan v. Brinkman, 19 Nov. 1740 (men- 
tioned in Oraham v. Londonderry , loc. cU.) ; 

Mews V. MewSy 15 Beav. 529. 
And on the question of paraphernalia. 

Tipping v. Tipping, 1 P. Wms. 729 ; 

JervoUe v. Jervoiae, 17 Beav. 571 ; 

Nortkey v. Northey, 2 Atk. 77. 
The costs of the suit most come out of the residue. 

Seltoyn, Q.C,, and E, E, Kay, for the defendant 

The evidence in support of the plaintiff's claim 
oomes from a suapioious quarter, viz., from herself, 
and her nearest relations. 

The whole question in oases of this sort is, not 
whether a husband can be trustee for his wife, but, 
whether there is sufficient evidence to show that 
he intended to constitute himself, or another, trustee 
for her. The evidence must be incontrovertible, and 
must show not merely an irrevocable gift, but also 
an accompanying declaration of trust, either by acts, 
or in express terms, though not necessarily in technical 
language. Some of the articles here in dispute from 
their nature can scarcely be supposed capable of being 
the subject of separate gift, unless the contrary were 
most unmiistakeably proved. 

They cited, 
MaeUan v. Longlandt, 5 Ves. 71, 78 ; 
Walter v. Hodges, 2 Swans. 92. 



There can be no objection to the appointmeiit of au 
additional trustee. 

[Thk Masteb or thb RoLL8.>^The Court never 
trusts to a single trustee, for he may die and leave a 
fraudulent executor.] 

The costs of his appointment must como out of the 
ZO,OQOl, 

Governesses* Benevolent Institution v. Rmhridgcr, 
18 Beav. 470. 

The Master of the Rolls, without calling for a 
reply, said : The decree must be in favour of the 
plaintiff. A case of this sort was a simplo questioa 
of evidence. The doctrine of the Coort was clear. 
There was no difference between a gift from the hus- 
band Cor his wife's separate use, and a similar gift 
from a stranger, except in the fact that, in iU 
former case, actual delivery was not necessary, h 
the case, however, of a gift from the husband, there 
must be clear evidence that he has divested himself of 
all beneficial interest in the property, and has con- 
stituted himself a trustee of it for his wife. The 
declaration of trust must be made in the presence o( 
witnesses, or must be evidenced in writing, thoogii 
technical words will not be necessary. The gift uil 
the admission of trust need not be simultaneous. 
Thus, it is enough for a husband to say before wit- 
nesses, **l have given so much stock, or suchasi 
such articles, to my wife." But it will not be enoagh 
for him merely to oall them, ** A B's stock," "AB'a 
pictures." 

In all cases of gifts for the separate use of a mar- 
ried woman, the evidence must show some clear 
and distinct act by which the donor has diveste'i 
himself of all beneficial interest, and also wur<li 
equivalent to a declaration of trust for the wife's 
separate use, A mere intention to give will not be 
sufficient 

The evidence must not be open to suspicion, anil, 
therefore, the unsupported testimony of a person la 
her own behalf will not substantiate her claim. Here 
the lady*s testimony is sufficiently supported by thfl 
evidence of others. His Honour then went throogb 
the evidence as to each of the articles claimed, aai 
was of opinion that in every instance, with the excep* 
tion of two, the plaintiff's evidence was sufficiently 
borne out by that of the other witnesses, and, as u 
the two exceptions, he considered that the corroboii' 
tion given to her evidence in the other instances was 
a suffioient guarantee for her truthfulness ia the 
excepted cases. 

The present case was different from that atJifeies r. 
Mews (loe, cit,), where there was no evidence of any 
statement by the husband of a gift to his wife, and th« 
husband was shown to have treated the dispatai pro- 
perty as being under his control, and from WaUff v. 
Hodges (loe, cii,), where the evidenca called in support 
of that of the wife did, in fact, coutx«dict iL 
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Thero must bo a reference to Chambers to appoint 
a new tmstee of the 30,0002., unless the parties could 
agree upon a fit person. 

ifwmfe.— Defendant to pay the costs of the suit. 

Master Of the Bollfl. | scotti^.Key. 
n, 12 July, 1865. J ^^ ^- ")f. 

WUly Ccnstmction — Maintenance — PreecUory 
Trust 

A testator left two-thirds of his property to his wifct 
to he at her sole and entire disposal, for the mainte- 
nance of herself, atid siuh child or children as he should 
leave by her ; and the remaining one-third to trustees, to 
pay an annuity to his parents, and at their death the 
principal and interest of the one'third to go to his wife, 
** being well assured that she will husband the means 
that may be left to her by me, wiXh every prudence and 
care for the sake of herself and any ehUdren that I 
may leave by herJ** Both the parents of the testator 
having died, and his only child, a daughter, having 
married: — 

Held, as to the two-thirds, that the marriage of the 
ehUd did net determine the trust for maintenanoR : 

Held, as to the one-third, that the widow took abso- 
lutely upon the death of the annuitants, and that there 
was no precatory trust. 

In 1842, shortly before his death, James Scott, then 
a partner in the firm of Binny & Co., at Madras, 
executed the following will— 

'*I leave and bequeath first, two-thirds of all 
the property that I may die possessed of to my 
dear wife Margaret Scott, to be at her sole and 
entire disposal for the maintenance of herself 
and such child or children as I may leave by her. 
Secondly, the remaining one-third of my property to 
my uncles, William and John Scott, and John Binny 
Key, in trust that tliey, or either of them, will pay 
therefrom the sum of 800/. sterling per annum, for 
the use and maintenance of my father and mother, or 
the survivor of them. On their death, that is the 
death of my father and mother, the balance remaining 
of the principal and interest of the said one-third of 
my property, to go to my dear wife, being well assured 
that she will husband the means that may be left to 
her by me, with every prudence and care for the 
sake of herself and any children that I may leave by 
her.*' 

Tho testator then appointed his wife and the 
partners in his firm, executrix, and executors of his 
wUl. 

Tho testator's estate consisted of a largo sum of 
rupees, which had been invested, since his death, in 
promissory notes of the Qovemment of India, in the 
name of John Binny Key, the acting trustee of his 
wilL 

The testator left only one child, Margaret Isabel. 

Subject to the annuity of 3002., which was regu- 



larly paid to tho father and mother of the testator 
during their lives, all tho income of his estate was 
from time to time paid to the widow, or according to 
her direction. 

The daughter haviug recently married, and both 
the testator*s parents being dead, the present suit was 
instituted for the purpose of ascertaining whether, 
upon tho true construction of the will, all the trusts 
were determined, and tho widow absolutely entitled to 
tho corpus, both of tho two-thirds and of the one- 
third. 

0. T. Simpson (Selwyn, Q.C., with him), for the 
widow, cited, 

Robinson v. TickeU, 8 Yes. 142 ; 

Carr v. Living, 28 Beav. 644 ; s. c 83Beav. 474. 

Druce, for parties in the some interest 

Smith, Q^C, and RendaU, for the daughter, cited, 
CrockcU V. Crockett, 2 Ph. 553 ; 
Woods V. Woods, 1 Myl. & Cr. 401 ; 
GuUy V. Cregoe, 24 Beav. 185 ; 
Baikes ▼. Wa/rd, 1 Hare, 445. 

C. T, Simpson, in reply. 

The Master of the Rolus said : He had no 
doubt that, upon the death of the annuitants, the 
widow Was entitled absolutely to the one-third of the 
testator's property. The words in the latter part of 
the will '^ being well assured that she wiU husband the 
means, &c.," were only words of advice, and did not 
create a precatory trust. 

With regard to tho two-thirds, he thought that the 
widow was not entitled to an absolute interest in the 
cori)us during the lifo of her daughter. She had un- 
controlled discretion as to the disposal of the income, 
provided the chil<I was maintained, but tho marriage 
of tho child had not determined the trust for mainte- 
nance. The trust was not for any limited period, such 
as infancy, or for any specified purpose, such aa 
education. The daughter might, at any future time, 
require maintenance, in which case the trust would 
take effect. 



Kindersley, V-C. (^^ '^«^ ^T^Jlf ^' 
9JuNr/l865. ) ^^ation (Lmuted). 
I Ex parte Chifferibl. 

Practice — Winding-^ Up^Service — Gen. Order ^ 
11 Nov. 1862, r. 3. 

Where a creditor of a joint-stock company was unable 
to effect service of a petition for winding up, by reason 
of there being no registered office or place of business 
belonging to the company, the Court directed a copy of 
the petition to be served on all the directors, and two or 
three of the principal shareholders. 

The Inventors* Association was established in 1864. 
In 1865 a resolution was come to, that the company 
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should be wound up yoluntarily, and a liquidator wns 
appointed. 

Ohifferiel was a creditor of the company^ and was 
desirous of having the. company wound up, under the 
supervision of the Court ; but there was no registered 
office or place of business, where service could be 
effected. 

Biggins now applied for the direction of the Court, 
under the Gen. Order of the 11th of November, 1862, 
rule 8. He stated, that the Master of the Rolls had, 
under similar circumstances, in the case of The Panonia 
Leather Company (July, 1865^ unreported), directed 
service on all the directors, and two. or three of the 
leading shareholders, in addition to the voluntary 
liquidator. 

EiNDEBflLBT, Y.-C, Bsid : It was desirable that 
the practice should be similar in the different branches 
of the Court ; and he should, therefore, direct service 
in accordance with the ruling of the Master of the Bolls. 



ElnderBley, V.-C. 

28 JuNS, 7 JuLT, 1865. 



lU HiLLA&T. 



36 Geo. 3, c. 62, $. 32 — Payment into Court — 
Ward of Court 

Thepaymmt offnaney, to which an if^fani ia eniUUd, 
into Court, under the Z2nd teetion qf the Legacy IhUy 
Act, does not eonetikUe the infant a ward of Court 

The sum of 450Z., bequeathed to a female infant, 
had been paid into Court under the 82nd section of 
the Legacy Duty Act (86 Geo. 8, c. 62). Before 
attaining twenty-one, the infant, Miss Hillary, 
married a Mr. Border. On Mrs. Border attaining 
twenty-one, Mr. and Mrs. Border applied, by the 
present petition, for payment of the i50L out of 
Court to Mr. Border. 

£. Bury, for the petition. 

KiNDSBBLET, Y.-C, Suggested that, inasmuch as 
the payment of the money belonging to an infant into 
Court under the Trustee Relief Act (10 & 11 Yict c 
96) constituted the infant a ward of Court, the same 
might be the case under the Legacy Duty Act, in 
which case Mr. Border would have committed a con- 
tempt of Court by marrying a ward of Court with- 
out its leave. He referred to Jie ffodge'a SetUemeni 
(8 Kay ft J. 218), and directed the case to stand over, 
that a search might be made for precedents. 

7 July, 1865. 

Search having been made, and no instance found, 
of an infant having been made a ward of Court on 
these grounds^ 

KiNDERSLKT, Y.-C, decided that Mrs. Border was 
not a ward of Court, and directed payment of the 
450J. to her husband ; subject to Mrs. Border being 
examined in the usual manner. 



Einderaley, V.-C. l JSx parte Tee BEcroBor 
80 June, 8 July, 1865. \ Holywell. 

8<lk 9 Viet. e. 18, s. ^^—Abwtivt Attempt at 
Eeinveetment — Costs. 

A fund in Court, r^preeenling land taken by a rail- 
way company, woe directed to be laid out, partly in th 
improvemenl of the present estate^ and partly in Qu 
purchase of a cottage, with the usual referena as to 
title. No good title could be made to the cottage, md 
the purchase consequently failed : — 

Held, that the raUufay company must pay all cotiSt 
including those caused by the attempted purchase of Via 
cottage. 

*A petition was presented by the Beotor of Holywell, 
praying that the sanction of the Court might be gives 
to the purchase of a cottage from the Duke of Man- 
chester, for the sum of 520L, and that 2502. might be 
expended in enlarging it ; and that the Court would 
also sanction the expenditure of 7002. in erecting new 
&rm-buildingB, and repairing old ; and that theie 
several sums might be prodnoed by the sale of a enffi* 
cient portion of a sum of 2, 8052. 16s. 2d. Bank Three per 
Cent Annuities, now in Court to the credit of Uiu 
matter, which arose from the ssle of some land to the 
Wisbeaoh, St Ives, and Cambridge Junction Bailwiy 
Company. 

On the 8th of June, 1864, an order was made, in the 
terms of the prayer of the petition, with the nsiul 
reference as to titie. Before the order was drawn up, 
it was found that the cottage was part of the Duke 
of Manchester^ s settied estates, and that no good title 
could be made thereto. 

Humphry now asked for an order in accordance 
with the prayer of the petition, except so much of it 
as related to the purchase of the cottage from the 
Duke of Manchester. 

He also asked for the costs of the re-investment, in- 
cluding the costs caused by the attempted purchase of 
the cottage, and cited, 

Be WooUey, 17 Jar. 850 ; 

Be Incumbent of Whitfield, 1 John. & H 610; 

ExparU Shaw, 4 T. ft C. 506 ; 

Bz parte Dummer, 6 N. R. 826. 

Spencer PcrcivaJ, for the railway company, urged 
that the costs, so far as the petition had proved abor- 
tive, did not fall within the 80th section of the Lands 
Clauses Act He relied on 

Bz parte Stevens, 15 Jur. 242 ; 

Be Hardy's Bstate, 18 Jur. 870 ; 

Bz parte Copley, 4 Jur. (x. s.) 297. 

8 JuLT, 1865. 

KiNDEBSLiST, Y.-C, ssid : According to the letter 
of the Act, the charges and expenses incident to any 
purchase which the company would have to pajr, 
might either be strictly confined to those incurred in 
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investigating the tiUe to, and completing the purchase 
of, the particular piece of land ultimately bonght, or 
it might indade the whole costs fairly inonrred in 
seeking to make a proper purchase. 

If a person who had to make an inyestment, with 
the sanction of the Court, were to find land snitable 
in all other respects, but upon inyestigation the title 
were to prove bad, and a purchase were ultimately 
made of some other piece of ^land, it might liEdrly be 
said that the ezpenses of examining the first title 
were incident to the purchase actually made. And 
in justice and in accordance with the spirit of the 
Act, it appeared to him that this latter was the proper 
iaterpretation. Such ezpenses were incurred without 
any neglect or default on the part of the intending 
purchaser. He could not judge d priori of the title. 
Whether the land wero fit in other respects, he could 
judge h priori, and so far he would have to make his 
choice at the peril of the Court saying it was not a 
proper investment^ but ho could not judge a priori of 
the titl& The general tendency of the cases also 
seemed to favour this view. 

The company must pay the costs of the investiga- 
tion in question. 

Kinderaley* V.-C. ) Flowea v. Mttspbatt (2). 
6, 8 July, 1865. i Flowkr v. Faowd (2). 

8 <fe 9 Vict. e. IS^-Zandlord and Tenant-^ 
Costs. 

Where in a suit the defendants were crigindlly in 
the wrong, hU, pendente lite, placed themselves in the 
right:-' 

Held, thai the plaintiff must pay the costs subsS' 
qttenUy incurred. 

Three causes (reported ante, 6 K B. 200) now came 
on upon the question of costs, which had been 
reserved. 

K iNDEBBLET, Y. -C. , Said : He must consider the basis 
of his dedsion to rest upon these two propositions, — 
one, that the company had a right to take the landsi 
and the plaintiff was wrong in resisting the company 
in so taking them ; the other, that the company were 
wrong in proceeding to take the lands, without deal- 
ing with the lessor. So long as the suits had the 
foundation which they had at the conmiencement, 
the company wero in the wrong, and must pay the 
costs. The plaintiff must pay the costs in the suits 
incurred subsequently to the notice being served on 
him, and the undertaking given to him by the com- 
pany, which placed them in the right. The costs of 
the motion would be included in those costs which 
the company were to pay the plaintiff. The plaintiff 
must pay the costs of the defendants Muspratt, 6ow- 
man, and Frowd, including the costs of this application, 
and have them over against the company. Otherwise 
there would be no costs of the present application. 



mndersley,V..a| beechke t.. Majoe (2). 
8 July, 1865. i j^^uj^v^;. 

Married Women — Separate Estate — Pomw of 
Appointment — Debts. 

Where a married wo^nan had property settled to her 
separate use for life, with a power of appointrnent over 
itp which she exercised by her will .*— 

Held, that the appointment did not make the pro^ 
perty appointed liable to her debts. 

The &cts of this case, the proceedings at the hear- 
ing, and the judgment, aro roported ante, 6 KB. 284. 

The case, now came on to be spoken toupontho 
minutes. 

Swanston, for the defendant, Miary M%)or, objected 
to the following proposed minute. 

" An account of the debts of the testatrix which 
are properly chaigeable out of her separate estate." 

He argued that Mrs. Beecher had left no separate 
estate on which her debts could be thrown, 
Vaughan v. Vanderstegen, 2 Drew. 165 ; 
Johnson v. Oallagher, 9 W. R. 506. 

Bchomiberg for the plaintiff. 

This is the case of the exercise of a power which 
lets in creditors upon the Appointed property, to the 
extent of the appointment, 

Owens V. Dickenson, Cr. k Ph. 48. 

Enn>EBaLET, Y.-C, said : The principle was now 
settled, that a married woman was not liable for any 
debt at all ; but that if she had any separate estat^ 
a Court of Equity would make that liable to her 
debts : beyond that, she was not liable at alL A 
married woman might have the power of disposing of 
property, in either of two ways. Firstly, it might be 
given to her separate use ; then she could deal with it, 
as 2k feme sole. Secondly, she might have a power of 
appointment over property given to her, either by 
herself, or another ; this property she might appoint^ 
as exennsing a power given to her, not as disposing of 
her own property. In the present instance, Mrs. Beecher 
had, on her marriage, settled her property thus : She 
gave herself an absolute power of appointment, by 
deed or will ; in default of its exeroise, she settled the 
property to herself for life to her separate use, with 
remainders over. She had no estate to her separate 
use beyond her life. She was not suggested to have 
had savings out of her separate income. It had been 
said, that if a man had a power of appointment, and 
exercised it by his will, this Court would seize on the 
property appointed for the benefit of his creditors 
(which was done, however, only as a last resource), and 
why should not the same principle be applied to the 
case of a married woman. But, being a married 
woman, she was not liable for her debts. In order 
that she might become liable for them, she must make 



352 



THE NEW REPOETS. 



CIS Jolt, ISoj. 



this her separato estate by the appointment She 
might make it her estate, but how could she make it 
lier separato estate ? 



Kindersley, V.-O. 

12 July, 1865. 



Fox V. Charlton. 
Charlton v. Fox. 



Mistake — Enrolment of Decree — Costs — In- 
ter€st-^2Z <(; 24 Vict. * 127, «. 27. 

Tlic Cmirt directed a sum of money io Ufhich, by a 
previous decree, the Court had in error declared that the 
AttorMy- General teas entitled, to he paid io the party 
really entitled, noticUJistandinj the enrolment of the 
former decree. 

Where the payment of taxed costs wis unuvoidahly 
delayed : — 

Held, that, under the 27(h section of (he 23 Js 24 
Vict, c, 127, interest was payable on siuh costs from 
the date of the Taxing Master's certificate^ to the day 
of the payment thereof. 

These causos now came on upon further considera- 
tion. The suit of Fax v. Cliarlton, was instituted in 
the year 1850, for the administration of the testator's 
real and personal estate, including certain devised 
estates. In the course of the inquiries taken in that 
suit, it was discovered that the testator had by a 
feoirinent deed, executed anterior to his will, con- 
veyed a portion of the devised estates upon certain 
trusts. 

By an order made in the suit. Fox v. Charlton, 
and dated the 12th of April, 1858, a receiver was 
appointed in the cause. 

On the 7th of July, 1860, the suit of Charlton v. 
Fox was instituted, for the purpose of carrying out 
the trusts of the feoffment deed. 

By a decree dated the 13th of May, 1862, and 
made in both suits, it was declared, amongst other 
things — 

That one-fourth part of the hereditaments oom- 
prised in the feoffment deed liad escheated, and be- 
longed to her M^esty, in right of her Dnchy of 
Lancaster : 

That the moneys to arise from the sale of the 
devised estates, not included in the feoffment deed, were 
to be paid to the credit of the cause. Fox v. Charlton : 

That the moneys to arise from the sale of the estates 
comprised in the feoffment deed were to be paid to the 
credit of the cause, Charlton v. Fox : 

That the costs of the parties to the cause. Fox v. 
Charlton, were to be paid out of the oaah standing to 
the credit of that cause. 

That the costs of the parties to the cause, Charlton 
V. Fox, were to be paid out of the cash standing to the 
credit of that cause. 

The Taxing-Master made his certificate in the cause, 
Fox V. Charlton,* on the llth of December, 1863. 
* The decree of Idth of May, 1868, was cnr<dLed. 



J>e Gex, Q.C,, and Jemmett, for the plaintiff, 
John Fox, stated that the moneys standing to the 
credit of Fox y. Charltcn were not sufficient to pay 
the costs of the parties to that suit As the property 
comprised in the feoffment deed had been preserved by 
the receiver appointed in the cause. Fox v. Charlton^ 
and the parties entitled thereto had been discovered 
by means of that suit, the parties to that suit were 
entitled to have the balance of their taxed costs paid 
out of the moneys standing to the credit of the 
cause, Charlton v. Fox, 

They also asked that the taxed costs might cany 
interest after the rate of il. per cent per annum from 
the 11th of December, 1863, (the date of the Taxing- 
Master's certificate,) to the day of payment thereof, 
and cited, 

23 & 24 Vict c. 127, s. 27 ; 
CarUr y. Carter, 2 N. R. 512, 
where Wood, V.-C, had, on a petition, made a amilar 
order. 

In regard to that part of the decree of the 13tli of 
May, 1863, which declared that one>fourth part of the 
heroditamente comprised in the feoffment deed had 
escheated to the Crown, all parties were now a^d 
that there had been a miscarriage of justice, and tkt 
the share had not escheated. 

Whitbread, for the Attorney-General of the Duchy 
of Lancaster, submitted te any order that the Court 
should consider it right to make. 

Baily, Q.C, Glasse, q.C., Jessel, Q.C., Crw^knalh 
and C. Walher, for the other parties. 

Kindersley, V.-C, said : He was of opinion that 
the parties in Fox v. Charlton were entitled to tha 
decree they sought. It was clear that the partiH 
were entitled, under the 23 & 24 Yict. c. 127, s. il, 
to interest at the rate of il. per cent per annum on 
the amount of their texed coste, from the date of the 
certificate, and he was surprised that simibr applies* 
tions had not previously been made to him. 

In regard to the share of the feofx«4iAt property, 
which it now appeared had not escheated to the 
Crown, he should direct, the Attorney-General not 
objecting, that share to be paid to the parties entitled 
thereto. 



Stuart, V.-O, ) johi?sto2?e v. Hamilton. 
8, 4 July, 1865. ) 

Bequest to Executors — LeajseluMs—Secret Inten- 
tvon-^Mortmain Act — 1 Will. 4, c 40. 

A testator devised and bequeathed his real and pfr- 
tonal residue, ineluding leaseJiolds, io Jive ptrso^ 
absolutely, and appointed them execuiffn. Bt had td'^ 
them he did so in the hope that they tmtld fidil Av 
intention of devoting his estate to a ehurity. Thf 
testator having died ttnthout ntid rf kis^ ^ ^ 
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dtme€8 and exeeuton admitting titty toere not intended 
to take heiuficiaUy :— 

Held, (hoi the exeeniora were tru^eea of the lease- 
holdafoT the Oroum. 

The rule in Middleton v. Spicer (1 Bro. 0. C. 201), 
is not affeOed by I WiU. i, c 40. 

William Brownley, being possessed of considerable 
real, leasehold, and puro personal, estate, by his will 
gave several pecuniary legacies, and devised and be- 
queathed the residue, both real and personal, to five 
persons, theii: heirs, executors, and administrators ; 
and appointed the same five persons executors. 

The devisees and executors were all members of the 
Presbyterian Church in England, and active supporters 
of the Presbyterian Church College in London, an 
institution supported by voluntary contributions. 

The testator was also a member of the Presbyterian 
Church, and contributed largely to the college. Some 
time before ho made his wiU, being aware that he 
could not validly leave his real property to the 
college^ he informed several of the devisees that it 
was his wish to devote his property, after his death, 
to that institution ; and that he intended to leave it 
to them, in the hope that they would carry out his 
intentions. He did not, however, suggest^nor did 
the devisees enter into— any undertaking or promise 
on the subject. 

The devisees being desirous of ascertaining their 
right and position under these circumstances, a friendly 
suit was instituted by one of them against the others, 
to obtain a determination of the rights and interests 
of all persons in regard to the freehold and leasehold 
property devised by the will. 

The defendants, by their joint and several answer, 
which was not sworn, admitted that the testator hoped 
that they would apply his residuary estate generally 
for the benefit of the college ; and thoy submitted to 
the Court whether the devise and bequest were accom- 
panied by any trust, or were made merely by reason 
of the testator's knowledge of the plaintiif 's and defen> 
dants' sympathy with his religious views and wishes 
as to the college. 

By the decree, made at the hearing of the cause, 
Inquiries were directed whether the testator left any 
heir-at-law or next of kin, and the Attorney-General 
was ordered to be served with a copy of the decree, 
under the 42nd section of the Chancery Amendment 
Act, 1852. 

The Chief Clerk having certified that no heir-at-law 
or next of kin of the testator had been found, the 
Court directed the pleadings to be amended by 
making the Attorney-General a party. Inquiries 
were then proposed on the part of the Crown, as to 
the particulars of the property, and the intention of the 
testator, and whether there was any trust or under- 
standing as to its application. The plaintiff and 
defendants objected to this, but the Court said there 
must be inquiries, unless they admitted that they 



were not intended' to hold beneficially. They then 
made a formal statement that they did not allege or 
believe that the testator intended them to ei^joy his 
estate, or any part of it, beneficially. 

Ko question was raised on the part of the Crown as 
to the freehold property. 

The point now came on for argument, whether the 
executors, having admitted that they were not intended 
to take for their own benefit, were entitled to retain 
the leaseholds against the Crown. 

Matins, Q.C, tod /. Napier Eiggins for the 
plaintiff.' 

The rule that where personalty has been given to a 
trustee upon trusts which faU, there is a resulting 
trust for the Crown, in default of next of kin, is founded 
on the case of an express trust, 

Middleton v. Spicer, 1 Bro. C. C. 201. 
So in the subsequent cases, 
Taylor v. Hay garth, 14 Sim. 8 ; 
Dacrc v. Patrickson, 1 Drew. & Sm. 182 ; 
Barrow v. Wadkin, 24 Beav. 1 ; 
Bead v. Stedtnan, 26 Beav. 495 ; 
Powell V. Merett, 1 Sm. & G. 381. 
Here an express trust would make the gift void 
under the Mortmain Act ; but if there be a secret 
trust, the devise is good at law. 

Doe d. Burdett v. Wrighte, 2 Barn. & Aid. 710 ; 
Siceeting v. Sweeting, 10 Jur. (n. s.) 81 ; 
Jarman on Wills, 206 ; 
and there is here no agreement or understanding such 
as raised an equity in 

Sweeting v. Sweeting, loc. cit. 
The testator expected the executors to fulfil his 
wishes, but did not bind them to do so, 
Lomax v. Bipley, 3 Sm. & Giff. 48. 
We have a good title as executors, and may hold 
under it without the actual intention of the testator. 
The Crown, claimiug in default of next of kin, is not 
in as good a position as the executors, 
Jtussell V. Clowes, 2 Coll. 648. 
It can only claim the property as bona vacantia: 
but we are in legal possession, 

1 Blackstone (Christian), 298, 
and are entitled to retain beneficially, 
Burgess v. Wheats, 1 £den, 177. 
So, 
Cox V. Parker, 22 Beav. 168 ; 
Cradock v. Owen, 2 Sm. & Giff. 241. 

Craig, Q»C., m^ Potter, for the defendants in the 
same interest. 

We have a good title as executors. The statute 
1 Will. 4, c. 40, does not affect the rights of executors 
where there are no next of kin. Section 2 recognises 
and preserves them. If in 

Middleton v. Spieer, loc, cit, 
it was decided that an executor, who was not intended 
to take beneficially, cannot hold against the Crown, the 
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statute abolishes that rule ; and the bequest is good at 
law, 

Bosan ▼. SUUham, 1 Eden, 508 ; 

AdlingUm v. Cann, 8 Atk. 141. 
But if the Mortmain Act does apply, it strikes out 
the bequest altogether; and there remains a valid 
will, and a simple appointment 'of executors, — giving 
a good title. This distinguishes the present case 
from 

Taylor ▼. Haygarth^ loe, cU, ; 

Mapp V. Elcock, 2 Ph. 797 ; 
where the executors were also trustees. 

Wiekens, for the Crown, was not called on. 

Stuart, Y.-C, said: The argument founded on the 
statute of Will 4, failed. . The 2nd section declared 
in what respect the law remained unaltered ; and the 
Act did not affect MiddUton y. Spvoer (loc ciL), which 
was not intended to be disturbed by it. In the case 
of MnckUsUm v, Brovm (6 Yes. 52), Lord Eldon 
had expressed an opinion, that if a legatee admitted 
that a testator did not intend him to take a benefit^ 
he could not take it In the present case this was 
admitted ; and therefore the leaseholds must go to 
the Crown. 

NoU. — See, 
Lewin on Trusts, 219 (4th ed.) ; 
Barclay v. Bumll, 8 Yes. 424. 



Stuart. V.-O. ) 

5 July, 1865. ] 



Long v. Kent. 



Legacy — BeneJU cum onere — Intention of 
Testator. 

A testator gave 1000?. to a daughter by his wUl, and 
by a codicil gave certain shares to his sons and daughterSf 
and others, and directed thcU all calls should he borru 
by " his said sons and daughters" cfo., in proportion 
to their interests: — 

Held, that the daughter migTU take the 10002., and 
disclaim the shares, 

A testator gave to three of his daughters lOOOZ. each, 
to be paid twelve months after the decease of his wife. 
The will contained a residuary bequest. By a codicil 
he gave his shares in the Company of Proprietors of 
the Norfolk Estuary, unto and between all his sons 
and daughters then living, and the children of a 
deceased daughter {per stirpem), in equal shares, and 
directed that all cells and payments to be made 
and become due after his decea in respect of the 
shares should be borne and paid by his **said 
children and grandchildren" in equsl shares and 
proportions according to their respective estates and 
interests therein. 

A call had been paid by the testator on the shares, 
just previous to his making the codicil. After his 
death, the shares being' liable to further calls, and it 



appearing probable that the Norfolk Estuary might 
prove a losing concern, one of the daughten (the 
present plaintiff), and her husband, disclaimed the 
bequest of her portion of the shszes. 

A call being afterwards made, the acting executor 
(who was also residuary legatee) required the plaintiff 
and her husband to pay the amount, whidi they 
refused to do ; and the executor subsequently paid the 
calL After the death of the testator*s widow, the 
acting executor refused to pay the plaintiff her legacy 
of lOOOZ., except upon the terms, that he should deduct 
what he had paid for calls (amoontiDg to 8182.' 15c), 
and that the plaintiff's husband should accept a 
transfer of the diares. 

The plaintiff filed her bill by her next*fiiend against 
the executors, of whom her husband was one, praying 
for payment of the legacy of 10002., free from the 
payment of any calls on the shares, and without the 
plaintiff or her husband being obliged to accept the 
shares. 

Boom, Q,C,, ui^Sin^uon, for the plaintiff, sub- 
mitted that the plaintiff was entitled to take one 
legscy, and decline the other. 

Bristowe, for the residuary legatee. 

The question^ whether or not th6 legatee must 
take the benefit of the will cum oners, depends upon 
the intention of the testator, 

Talbot V. Lord Madnor, 8 H. & K. 252. 

Now, the will and codicil must be read together, 
and the testator plainly says the calls are to be borne 
by his '< said children and grandchildren.*' The effect 
of holding otherwise would be to defeat the residuary 
gift. 

The other side will rely on 
MoffeU V. Bates, 8 Sm. & G. 468 ; 
Warren v. Budall, 1J. & H. 1 ; 
but in both those cases it was laid down that the 
testator's intention must prevail, and it was held that 
he had not connected the legacies. 

Inoe, for the executors, submitted to the judgment 
of the Court. 

Stuabt, Y.-C, said : He should adhere to the 
principle which had governed all similar cases,— viz., 
that of following the intention of the testator. Unless 
he could find that the testator had connected the 
legacies, he should not be warranted in compelling 
the plaintiff to elect He did not think the testator 
had connected them ; and, therefore, the plaintiff 
was entitled to take the 10002., and disclaim the 
shares. 
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BABBS V, FXWKES. 



WiU^Fremmptian and ComtruUion — Parol 
Evidence. 

Though parol evidence is admiuibU to rebut a pre- 
naipHon raised against the words of a will, yet where 
the presumption is merely a construction placed on the 
fcords of a wUl, parol evidence is inadmissible. 

Doduey V. Dockaey (8 Bro. P. C. 89), and Mallabar 
V. HaUabar (Cos. t Talb. 78), explained. 

The fscia of this case were giren in detail in the 
former report, 8 K. B. 704, and in 2 H. & M. 60, 
when the case was heard on demnrrer. For the pre- 
sent parpoee it is sufficient to state generally, that 
Charles Barrs, the testator, by his will, dated 18th 
July, 1862, after directing his executor to pay his 
debts and funeral and testamentary expenses, and 
liter givittg legacies, and directing payment of certain 
annnitiea, gare the residue of his real and personal 
estate to Thomas Fewkes, " to enable him to cany 
into effect the purposes of his will,'* and made him 
executor. 

The bill was filed by the heir-at-law of Charles 
Bam against his executor, and on the demurrer 
Vice-ChanceUor Wood determined that the execu- 
tor did not take any beneficial interest in the 
residue. 

The cause now coming on for hearing, counsel for the 
executor attempted to introduce parol evidence for 
the purpose of showing that the testator intended his 
executor to take the snrpVis beneficially. The admis- 
sion of parol evidence was objected to by the other 
side. 

CraeknaU {Sir H, Cairns with him), for the ex- 
ecutor, argued that the present was not a question of 
construction simply, but of presumption. Parol evi- 
dence had always been allowed to rebut a presumption 
raised against the words of a will. 

Doeksey v. Docksey, 8 Bro. P. C. 39, 
was a question on real estate, and directly in point. 
So were the cases of 

Mallabar v. Mallabar, Cas. t. Talb. 78 ; 

Buckley v. LitOebury, 8 Bro. P. C. 48 ; 
in the last case the judgment of Sir P. King, the 
Recorder of London, was reversed, and parol evidence 
was admitted. 
They cited also, 

Duchess of Beaufort ▼. Lady OranviUe^ 8 Bro. 
P. C. 37 ; 

Oain^forough v. Gainsborough, 2 Tern. 252 ; 

Oladding v. Tapp, 5 Madd. 56 ; 

North V. Orompton, 1 Ch. Cos. 196 ; 

Clenmll v. Lewthv)aiU, 2 Yes. jun. 465 ; 

Langham v. Sanford, 17 Yes. 435 ; 2 Mej. 6 ,' 

Lynn r. Beaver^ T. ft R. 63 ; 



Wigram on the Admission of Extrinsic Evidence 

In Wills, 100 (4th ed.); 
HaU V. HiU, 1 Dr. & War. 94. 
[Wood, Y.-C, referred to Brvggs v. Penny (8 Mac. 
k G. 546.) In that case, the point now in dispute 
did not call for a decision. See note to the] case at 
p. 550.] 

WOkock, Q.a, SerjU Hayes, and ArehibaJd\8mii\ 
for the heir-at-law, argued that now the onus pro- 
bofndi was thrown on the executor, 

EUcock V. Mapp, 8 H. of L. Ga. 492. 
land that the rule was, that parol evidence was not 
admissible to contradict the wilL The passage cited 
from Sir James Wigram*s book was in their favour, 
and could only be used by the other side by laying 
unnatural stress upon the word "conclusively;" and 
see p. 101 of the same work, and the case there 
referred to, 

CooU V. Bofyd, 2 Bro. G. G. 527. 

North V. CrompUm, loe. eit., 
was before the Statute of Frauds. In 

Doeksey v. Doeksey, loe, eiL, 

Maliabar v. Mallabar, loe eiL, 
parol evidence was very immaterial, and, therefore, its 
admission did not give rise to much opposition ; 
besides, at that time, the question of the admissibility 
of parol evidence had not been much considered. 
In 

Bacl^fiM V. Careless, 2 P. W. 157, 
Powis, J., stated, that on this point the decision of 
the Great Seal had been various and uncertain. The 
cases cited on the other side were clearly distinguish- 
able. Besides, it must be assumed, for the purpose 
of the argument, that his Honour's judgment on the 
demurrer was correct. 

Cracknall, in reply. 

The question on which the admissibility or non- 
admissibility of parol evidence dependnl, was-- 
whether the evidence intended to be adduced, was to 
contradict the will, or to support it The plaintiff's 
counsel had assumed, that his Honour's judgment had 
decided that the construction of the will was to make 
the executor a trustee ; but, in fact, the Yioe-Ghan- 
cellor, in overruling the demurrer, stated that it was 
a question of great nicety. Here the defendant was 
legal devisee ; and was it contradicting the will, to 
show that he was intended to take beneficially f 

He mentioned, in addition to the cases before 
cited, 

Brown v. Sdwin^ Gas. t Talb. 240. 

Wood, Y.-G., said: The rule which governed 
this class of cases was so concisely laid down by 
Lord Thurlow, in Coots v. Boyd {loe eiL) — ^viz., 
that, "where the presumption arises from the con- 
struction of words simply qu4 words, no evidence 
I can be admitted "—that any attempt to enlarge 
upon it, would only obscure it by additional worda 
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The Court would allow extrinsic evidence to re- 
bat those presumptions which were not consistent with 
the words of the will— such as presumptions against 
double portions, double legacies, &c. Docksey v. Dockaey 
{Joe cit.) BXidMallabarv. Malldbar (loc. cU.), the only 
cases which raised a doubt on the subject, might be 
explained thus. There was then confusion as to what 
was the condition of real estate when given to an 
executor, together with personal estate in trust for 
sale, and out of the combined fund to pay debts, 
legacies, &c. ; and no disposition was made of the 
residue. The old notion was, that it became pei- 



sonalty; and went as such to the executor : so, then, 
if there was a gift of it» as personalty, to the executor, 
the law might raise a presumption against the exe- 
cutor, and parol evidence might be adduced. Bat 
when it became settled, in Ackroyd r. Smiihsm 
(1 B. C. C. 503), as a rule of construction, that so mueh 
of the realty as was not required for the purpose of 
pacing debts, &c., was to be deemed, in Equity, as 
realty, and undisposed of, the former decision became 
inapplicable. In the present instance, it was dear he 
could not assist ^iTnaplf by the admissioa of parol 
evidence. 
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EQUITY. 



IiOfd GhaneeUor, 

(liOBD WlRBiniT.) 

^ 9, U, 94, 28 JUN% 
JULT, 1805. 



GOOU> ffi Tbb Qwmax 
Wwnast Dnp OoaIi 
Ck>KPAHT Lncma 

Trs Qmux WmsBH 
Dnp Ouii OoiOAiiT 

LiMITXD V. OOOLD. 



Fm9i of Dean AcU^l (6 3 F^t a 43^24 <A 25 

By (JU JW«il 4/ Z>Mm ild 0/ 1886* mm! tMi tuIh 
madi umUr i^ HUr$ i§ impUid i% tvery gaU 0/ a» 
^jtptr team made muUr thi Ad^ a rtMnwItoi io tk$ 
Onw to gaU tA# aatni hdaw i$f amL to 9(190 to iM 
gaiee of such lower $eam a right to omk m fik through 
tU upper ooam provioudy gtUod, 

Qtuen, whelhor (he fiiJM oould import oueh a rooor* 
^etim^nUoagdUiaoUlmgprovioiulyto the paooing qf 
(k$AcL 

Thifl was ftna|ipeal by Means. Ooold from tho deci- 
■ion of Vko-Chancollor Wood, reported aiUe^ 8 N. B. 
69, wliere the facts are taUj stated. 

Reti, Q.a, Maniaty, Q.(7., and WiniorboOUm, for 
the appellants, repeated the aigoments need in the 
Court below, and disenssed with great minuteness the 
eoQftniction of the forest of Dean Acts, and of the 
nloo, espeoiallj the 1st and Snd, made by the Oom- 
ininioners ; contending that the award and roles could 
not derogate from the prior ri|^ts of the appellants, 
«nd did not enable the respondent^ who belonged to 
the third class contemplated by the Act, to iiyure 
the appeUants who belonged to the first dasa^ and 
bad ri^ prior to the Act. 

They also discussed the power of the Court to inter- 
tee in such a case, when there was no nuisanee, 
and referred to 

North Eattem Ra/Unoay Company t. BUioUt I J. 
h H. 148 ; on appeal, 10 H. of L. C^ 888 ; 
s. c. 2 K. B. 87 ; 
Bakus T. Taylor^ 9 Ph. 209 ; 
Orowdor^. TMelor (The Chmpowdor Ocue), 19 Yes. 

617; 
Bepbum r. lordan {The Jute Cm), 8 K. R. 801. 

Caima, Q.a, (Hfard, Q.a, and B. B. Bogere, 
for the respondents, and The Attomey^Ooneral, W. U. 
/ames, ^a, and A. Htmaon, for the Crown, used 
similar arguments to those in the Court below. They 
also objected that the appellants in their bill had 
atated the Act and award as the root of their title, 
and could not now claim any benefit from their rights 
Vol. VI. 



prior to the Act, sfgniag that the rules i||^ part of 
the grant to the appellaati^ and fonned a reser?ation 
from moh grant 

SoU^ Q.a, in reply. 

28 JuKB, 1865. 

Thk Lord Chanoellok said, that he could not 
arrive at a satisfactory conclusion without knowing the 
present state of things, and that besides the evidence 
on some points was not satis&ctory. He should wish 
to have some further evidence on certain points which 
he specified. 

July, 1865. 

Lord Westbttbt having, on the 9th of July, re- 
signed the Great Seal, subsequently sent the following 
written judgment to the parties — 

The first ground that was taken by the plaintiflii' 
eounael in their elaborate and able argument was, 
that the Commissioners under the Forest of Dean 
Hining Act had no statutoiy authority to impose on 
existing galess any rules or conditions, that would 
derogate from the interest, or diminish the right of 
ei^oyment, held and possessed under those gales, 
whidi were in force and operation at the time of the 
passing of the Act 

I should have felt much difi^ulty in deciding that 
question, but I am relieved from oonsidering it by the 
form of the plaintiflb' bill, which distinctly pleads 
and treats the award made under the Act, as forming 
the title of the plaintifi^ and the rules made by the 
Commissioners as rogulationa which bind the plaintifls 
and thslr interest 

I must^ therefore, consider the award, so far as it 
relates to the ]daintifis* odllieries, as if it had been the 
original grant by the Crown, of the tracts or seams of 
coal described in it to Sdward Prothero, under whom 
the plaintifis deriva title ; and I must consider and 
treat the second mla of the Commissioners, as if it 
ware a proviso and reservation contained in such 
origixial grant 

The question which then arises is, does this reser- 
vation, taken in coigunction with the Act, warrant 
the subsequent gale made to the defendants^ and the 
licence granted to them of sinking a pit, that should 
pass through part of the seams galod to the plaintiffs, 
and still remaining ungotten f 

If the second rule be treated as a reservation in the 
gale to the plaintiffs, such reservation will be found 
to be divisible into two parts : First, the reservation 
of a power or right to gale the underlying seams of 
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eoal' : Secondly, a restrictlYe proyiflo, that the under- 
lying Beams, when galed under each power, shall not 
be so worked as to impede or i^jnre the working of 
the upper seams. 

It is contended by the defendants, that the reserva- 
tion, taken without the restrictioUp gives power to 
gale the under seams, with liberty to sink through the 
upper seayis, in order to win the lower, such mode of 
proceeding being of necessity. And the defendants 
insist that this right is not qualified by the restriction, 
which, they contend, applies only to the working of 
the lower seams, and not to the process of winning or 
getting them. 

A reservation of this kind is to be considered as if 
it were a counter-grant by the grantee to the grantor. 
To determine its effect, it must be recollected, that the 
galee, who is the grantor in the reservation, has no 
other estate or interest under his gale than the right 
of getting the seams of coal which are granted to him ; 
and that after he has gotten the coal his interest ceases, 
and the space occupied by the coal that has been won 
is vested in the Crown, who remains owner of aU that 
is not granted. 

It would be idle, therefore, to treat the reservation 
as a re-grant by the galee to the Crown of a right to 
license the sinking of a pit through the empty space, 
for that the Crown has at once, without the neoessity 
of any reservation. i 

I must regard the first part of the reservation, 
therefore, as giving the Crown the power of granting 
the right to Uie subsequent galee of the lower seams, 
of sinking a pit through the upper seams, and the 
added proviso must be so construed, as not to render 
this reservation nugatory. Kow to sink a pit through 
a vein of coal that is^capable of being worked and 
gotten must, of course, occasion some detriment to 
the galee thereof, and the pit must, to a certain 
extent, impede the future workings of that galee, 
and if the &ct of this ii^'ury and impediment were 
sufficient to prevent the exercise of the right reserved, 
the reservation would be worthless, for such detri- 
ment must of necessity accompany any exercise of 
the right. I am of opinion, therefore, that the 
words, *' but to be so worked as not to impede or 
injure the workings of the tracts already allotted," 
are only a restriction upon the mode of working 
the lower seams when they are reached by the galees 
thereof, and do not impose any fetters or limitation 
on the right of granting liberty to sink through the 
upper veins. 

The Act, of course, assumes that the powers con- 
ferred on the deputy-gaveller by sections 50, 60, 62, 
will be exercised with discretion and care ; and that 
liberty to sink pits will not be given to the galees of 
the under seams when the exercise of such right 
would be attended with any serious loss to the upper 
galee. 

It is true that the Act has not provided for compen- 
sation to the upper galee for the coal that will neces- 



sarily be lost to him by the sinking throng his von ; 
and it is possible that the Legislature considered tliait 
the gaveller, whenever he gave a licence to vin tiie 
under seams by sinking through the upper, would 
impose as a condition on the galee of the imder seams 
the obligation of making fall compensation to the 
galee of the upper. Otherwise there seems a defect 
in the Act in this particolar, for although a Coort of 
Equity would give the upper galee an aocoont of tile 
coal gotten by the under galee in the process of 
sinkings yet this would not be the fidl mesnze 
of the compensation that ought to be made, for, 
in addition to the coal actually severed in tiie 
process of sinking, a considerable extent of a vein of 
coal mi^^t become unprofitable by reason of a pit 
having been sunk through it. But for the reasons 
already given, I cannot allow this want of an effectnsl 
remedy for his loss by the upper galee to be a groand 
for depriving the Crown of the ri^t to gale the under 
seams with liberty to sink through the upper, or for 
depriving the under galee of his right to the benefit 
of tiie grant so made to him. 

In my observations on this part of the case, I m 
conceding to the pUdntifiJi (for the purpose of the 
argument, but without intending so to decide), thit 
the upper galee has no effectual remedy for all ths 
damage sustained by him in consequence of a shaft 
being driven through his veins of cosL 

His Honour, the Yice-Chancellor, appears to han 
treated this part of the case as conduded by th« 
authority of the Sari of Cardigan v. Arm^/tage, 
decided by the Court of Queen's Bench,. in 1S2S 
(2 B. & C. 197). That case was decided on thepria- 
ciple, that where there is a general resenration or 
exception, the rights or powers implied in sach resff- 
yation or exception shall not be restrained or abridged 
by affirmative words expressive of part of tbat which 
is implied ; because a general power which is inddat 
or implied shall not be restzained by a particolar 
power given by the grsntor in the affirmative, vhich 
the grantee had before. In such a case, the mam 
"eagare88wn/aeU eeuan tacUum** does not apply, and 
the words giving the special power shall not restzau 
the general power, because they sure in the affirmatits 
only. 

But I cannot perceive what application this decision 

has to the present case ; for here^ taking the foUoving 

words in the second rule, namely, "and any under 

lying or other veins not so awarded or galed, may be 

^ed to other parties," as amounting to a general 

reservation, the words that follow, namely, "but to 

be so worked as not to impede or injure tiie workings 

of tiie tracts already aUotted," are native and not 

affirmative, and operate as words restrictive of the 

power implied, or rather of the grants to be made under 

such power. 
But though I do not recognise the applicability of the 

case cited, yet I am of opinion, for the reasons ff^nn* 
that the words last quoted, although they swrsitrictiw, 
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cannot be founded on for granting any ixunnction to 
refltrain the sinking of the defendants' pit through the 
seams of the plaintiffs. 

Mj decision renders it unnecessary to consider the 
other ground insisted on by the defendants, and which 
appears to me to be proved by the evidenoe, namely, 
that at the time when the deputy-gaveller fixed the 
sltnation of the new pits of the defendants, there was 
no reason to belieye that the sinking of snch new 
pits wonld interfere with any actual workings of the 
plaintiffs ; and further, that the only workings of the 
plaintiffs with which the new pit of the defendants' 
interferes^ are snch ss have been made by the plain- 
tiffs, designedly, for the express purpose of coming 
into collision with the defendants, and laying a foun- 
dation for this suit Tim last iact must not be for- 
gotten, in considering the residue of the case of the 
plaintiffs, viz., the alleged imminent danger of their 
works being irreparably ruined by the operations 'of 
the defendants. 

On this point of the case, which appears to have 
giyen his Honour, the Yice-C3iancellor, some anxiety, 
I hare had the advantage of receiving additional 
and very satisfiictory evidence, for, inasmuch as 
many days had elapsed aQ»r the Yice-ChanceUor's 
judgment, before I read and considered the affidavits 
at the end of the argument, I deemed it right not 
to decide upon the coigectural statements contained 
in the affidavits, which were before his Honour, 
bat to ascertain by further inquiry the actual re- 
sults of the workings of the defendants since the 
decree. 

This further inquiry has \eft no doubt upon my 
mind. 

After reviewing the evidence, his Lordship then 
proceeded— 

I cannot but conclude that there is not upon the 
facts as they now stand, any risk whatever of the 
plaintiffs' mines being damped by any water that 
may arise from defendants^ workings. I am also 
satisfied that the workings of the defendants are 
being conducted upon a skilful and approved 
method '^ and that the means which they have pro- 
vided in their engines and apparatus are sufficient 
to remove all reasonable ground of apprehension of 
danger to the plaintiffs. In my judgment, there- 
fore, the plaintifis' case entirely fails, and I have 
relnctantly been forced to the conclusion, that this 
suit has been instituted, not so much for the legiti- 
mate purpose of relief, as in the hope of its becoming 
an. instrument to effect a different object. I must, 
tHerefore, decline to interfere with the decree of the 
Vice-Chancellor, and I ani obliged to dismira this 
appeal with costs. 



Lord Ghanoellor. 

(LoBi) Granwobth.) 
11, 13 JVLT, 1865. 



jopp v, wo<0d. 
Smith v. Jopf. 



EntiUed — VesUnff— Settlement, 

"Entitled*' meana entitled in po$8etsicn. 

A gift over of sharea of children in a settlement on 
death *'brfore theybeeome entUkd^" does not prevent 
the shares from vesting at birth, 

Jopp v. Wood, 28 Beav. 58, affirmed 

By a bond executed in 1816, on the marriage of 
John Smith with Eleanor Gale, a sum of 10,000Z. was 
secured upon trust, to be transferred by the trustees 
after the death of the survivor of John Smith and £. 
Gale, to all the children of J. Smith and E. Gale ; the 
shares of sons, if under twenty-one at the decease of 
such survivor, to be transferred to them on attaining 
twenty-one; and the shares of daughters, if under 
twentj-one at the death of such survivor, to be paid 
on their attaining twenty-one or marrying ; and the 
interest of the shares of the sons and daughters who 
were under twenty-one or unmarried at the death of 
such survivor, were to be applied to their maintenance, 
education, and support, until they attained twenty-one 
or married. The bond then proceeded : "And in case 
J. Smith shall have no child or children on the body 
of E. Gale, by him begotten, or having any child or 
children, and all of them shall happen to die before 
they become entitled to their respective shares or 
portions of and in the trust moneys and premises," 
upon trust to dispose of the same as J. Smith should 
by will appoint, and in default of appointment upon 
trust for the executors and administrators of J. 
Smith. 

The mamsge took place in 1816, and E. Smith died 
in 1825, and J. Smith in 18S0. There were six chil- 
dren, of whom two died infants in the lifetime of their 
parents, and four survived their parents, and attained 
twenty-one. 

The suit of Jopp v. Wood, was instituted by the 
four surviving children as co-plaintiffs, to determine 
the rights of the parties in the fund. The Master of 
the Bolls decided (21st of March, 1860), that the 
children took vested interests at their birth (see 28 
Beav. 53). The decree was dated 18th of May, 1860. 

At that time it was believed that John Smith's 
domicil was English, and that consequently his repre- 
sentatives were entitled to the infants' shares, and all 
the four children had the same interest in the ques- 
tion. It had howeveri been since determined by the 
Master of the Rolls and the Lords Justices that the 
domicil of John Smith, and consequently of the two 
deceased infiants, was Scotch (see 8 N. B. 404 ; 5 K. B. 
7). 06naequently, one of the fotir children, Mrs. Jopp, 
who was the only child bom at the time of the death of 
the two infisnts, was held entitled to their shares under 
the Scotch law, instead of her father. 
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The other children then filed the inpplemental 
bill {Smiih y. Jopp), againBt Mm Jopp for the pur- 
pose of appealing against tha Haatar of the RoUa' 
decision. 

Giffard, (2.(7., and A, ffanaon, for the plaintiffs in 
the supplemental bilL 

The shares of these children did not rest ontil 
twenty-one, or marriage. 

The strict role of the oiTil law, which has been im- 
ported into wills, does not apply to settlements, 
Lord Ttynham t. Webb, 2 Yes. 198, 207 ; 
ffuberi ▼. Panont, 2 Yes. 261. 
Where shares are payable at twenty-one with a gift 
orer, they are considered to vest at twenty-one, 
Mo9tifn T. MoHtn^ I ColL 161 ; 
ChtvatM.Y. Aiiiaiit, IS Sim. 71 ; 
Mair y. QuOUr, 2 Y. & G. C. C. 465 ; 
Schenek y. Legh^ 9 Yes. 300. 
Portions are never raised until wanted, that is until 
twenty-one or marriage. 

The gift oyer may be imported into the originA gift, 
and make it contingent, 

DanUl y. Oosset, 19 Beay. 478. 
*' Before they become entitled," means before they 
attain twenty-one ; if it meant entitled in possession, 
an only child might die in its parenfa lifetime, 
leaving a familyi and the money would go over. 

Cutler (Selwyn, Q.^., with him) for the defendants 
to the supplemental bill. 

There la a clear gift to all the children, and no 
equally clear words such as would be required to out 
it down. Therefore these shares vested at birth, 

3 Davidson's Precedents, 340 ; 

Skey V. Barnes, 8 Ker. 335. 
" Entitled " means entitled in possession, 

Richardson^s Dictionary, ** Entitled** ; 

Blythe v. OranvUle, 13 Sim. 190 ; 

2 Jarm. on Wills, 742 (3d ed.). 

A. Hanson in reply. 

*' Entitled*' has a flexibla meaning. A gift over 
on death, before they become entitled, exdndes the 
idea of the share, vesting at birth. The direction to 
pay at twenty-one is meaningless^ unless the aharas 
vested at twenty-one. 

13 July, 1865. 

The Lord OHAKOBLton, after obaerving that the 
sole question was, what was to be done with the 
shares of the two children who had died under twenty, 
one, said : If the sentence had ended with its first 
member, there oonld be no doubt that every child 
at iU birth obtained a vested interest liable to be 
devested pro tanto on the birth of other ohildren. 
But the argument is, that this obvlona oonatniction 
is modified by the gift over* 

According to the original clause^ every child at its 
birth became entitled to what ahoold eventually be its 



proportional ahan. But there is a gift over in esse of 
the death of all tha ohildren before they should become 
entitled to their respective sharea. This,itwasargQed, 
shows that it oould not have been intended to confer any 
indefeaaible interest on a child at its birth ; for hov 
oould a child die before it ahould become entitled, if 
it became absolutely entitled at the moment of its 
birth t The whole case depends on our patting a 
proper interpretation on the word *' entitied." That 
word may, without any violence to language, mean 
entitied in interest, or entitied in possession, ii., en- 
titled to payment The Master of the Bolls con- 
sidered the latter to be, in this oase^ the proper 
oonstmotion, and I concur with him in the riev 
he has taken. 

The appellant aigned that this oonstmotion might 
lead to great hardahip. All the children might lire, 
marry, and have families ; and then if they ahoold 
aU die in the lifetime of their father, the fund woold 
be at his disposal, and might go over to stnngen 
That, certainly, is so. But the argument proTW no 
more than that the settiement waa inartificiall; 
firamed. Perhaps it was thought that the difficult/ 
was Sttffioientiy met by giving the father, in the caw 
contemplated, a disposing power, which would es- 
able him to oorreot tha defect in the settiement Bat 
be that as it may, I cannot adopt the reasoning of tbt 
appellant, by which ha would fix arbitrarily on the 
m^ority of every child aa the time at which its sbiR 
was to vest There is nothing on the face of the deed 
pointing to such a construction ; and even supposing 
that we should thereby be able to aolve all difficoltie^ 
we should be doing so by making a new, and not by 
construing the existing, settiement On these ihor: 
grounds, I concur with the Master of the Bolls. 

I have not noticed the oases dted, beoaosa I con- 
sider they have not any application to the pmeo( 
case. 

The appeal and supplemental bill must be dismiw^ 
with costs. 

/^ote.— See 
Charley y. Lmbrandt 88 Beav. 189. 



Lord Ohanoellor. 

(Lo&D ClUKWOBTH.) 
18 JVLT, 1860. 



X$ BTtDOLPlL 



Bankniptey-^'Oefu (ML CXXX7IIL (1849)- 
Paynunt otii of Oeurt. 
Whereaper$onisouioftheJurMkHon,thida}Uti* 
the IZSthOeneralOnUr (Bankruptcy), 1849, "ton^ 
only in such earn paymtni ^iaU b$ fluubi" *^^ 
to the personTs ^Msial uttorn$yi,Mi1lU^tthmitif 
Thn General Order CXXXVItt (ftl»)^r»Uti^^ 
all orders for payment of moBqr««^ ' ^ ^^ 
England under any bankmpi'a aMi %• ^ ^>' ' 
Commissioner in writing, and tMlllll If* 14*^*' 
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''Provided that every sadb order shall speoify the 
imonnt of any payment to be made by such order, 
the purpose for which it is to be applied, and the name 
of the official assignee or other person, to whom the 
lame is to be made for such purpose ; and, in cases 
where the sum to be paid exceeds 500Z., the name of 
the person beneficially entitled {to tahom orUy in Bueh 
case thepayinejU shall be made).** 

In consequence of the death of the bankrupt, his 
heir-at-law was beneficially entitled to a sum in Court 
exceeding 5001. The heir-at-law had, some years ago, 
gone to New York, and was now residing there. He 
had appointed two persons in England to be his 
attorneys specially to receive the sum in Court as 
well as to be his general attorneys. Mr. Commis- 
rioner Holroyd doubted whether, under the above 
Order, he could pay the money to any one but the 
heir-at-law personally, and wished for the Lord Chan- 
cellor's opi^on on the matter. 

/. N. ffiggins now applied accordingly. 

The Lord Chancellor said : The Order could 
not mean, that a person beneficially entitled to 
the money most, in all cases, even though in New 
York, come in person to receive it. The meaning 
miiBt be, that it should be paid either to himself, or 
to some person specially authorised to receive it In 
the present case, as the attorneys were not merely 
general attorneys, but were specially appointed for 
the purpose of receiving the sum in Court, he thought 
the money might be paid to them. 



LordB Jufltioes. | ^^^ ^^ Nwteoir. 
7, 8 July, 1865. ) 

Patent — User in England, 

In this case, their Lordships were of opinion that 
there had been user of the patent in England ; and they 
continued the injunction, granted by the Yice-Chan- 
cellor, until the hearing of the cause, — on the plaintiffs 
giving an undertaking as to damages; costs being 
costs in the cause. 

The case does not call for a further report : see 
anU, 6 N. R. 222 (v.-c. w.}. , 



Master Of the BollB. ? roRRKB •. Nash, 
12, 13, 15 July, 1865. 3 

Specific Petformanee — Agreement ultra vires — 
Want of MutwalUy. 

Ths defindaai having agreed to take part of a house 
upon certain eonditioru, with right to a lease for twenty ^ 
oju yearSf afterwards repudiated the contract upon die- 



covering thai the pMntiff had pouter only to grant 
a lease for twenty years and a quarter ^ and that the 
perfdmumce of some of the conditions woe beyond the 
plaintiff^s control. 

The plaintiff fUed his bill for specific performance 
After the hUl was filed, but before the hearing of the 
cause, he uku in a position to perform the contract 
fully:^ 

Held, that the defendant was not bound to wait; and 
the hUl was dismiaed with costs. 

This was a suit for the specific performance of an 
agreement entered into between the plaintiff and the 
defendant on the 2nd of September, 1864, by which 
the defendant agreed to take the ground-floor of the 
plaintiff's premises at No. 2, Hanover Street, Hanover 
Square, from Michaelmas, 1864, at the yearly rent of 
210/., and to pay a premium of 850/. 

The agreement (which was drawn up in the form of 
a letter from the defendant to the plaintiff, and signed 
in duplicate by both parties) contained, inter alia, the 
following provisions,— "with right to a lease of above- 
named premises for seven, fourteen, or twenty-one 
years when I desire it, also with right to relet the 
premises, if I desire, for any business that will not 
interfere with Mr. Ferrer's business, nor involve any 
material alteration of the front. Possession on pay* 
ment of premium." 

At the time of entering into the above agreement, 
the plaintiff's term in the premises was only twenty 
years and a quarter, and the lease under which beheld 
contained covenants restraining him from permitting 
any person to carry on any trade or business, except 
that of a jeweller or artist in jewellery and hair, and 
from underletting the premises, or any part thereof, 
without the landlord's written consent. 

On the 9th of September, certain interviews and 
correspondence between the parties having taken place 
in the meantime, the plaintiff's solicitor sent a draft 
lease to the defendant's solicitors, with a letter urging 
them to complete the matter with all speed. 

In reply to this, the defendant's solicitors wrote :— 
" We have received draft lease from you with some 
surprise. If you will refer to Mr. Kash's letter to 
Mr. Forrer, you will see that the proposal was for a 
tenancy, with an option on Mr. Nash's part of taking 
a lease, should he be so disposed, and wo understood 
that the instructions were before you to prepare an 
agreement for carrying that out. Mr. Nash does cer- 
tainly not propose to take the lease immediately. Of 
course, before the formal agreement is signed, we 
should require to inspect the lease under which Mr. 
Forrer holds." 

Mr. Nash's letter there referred to was, in fact, the 
agreement of the 2nd of September, which, as the 
defendant contended, was never meant to be con* 
elusive in its original form, but only the outline or 
basis of a more formal agreement, to be prepared 
afterwards. 



362 



THE NEW REPORTS. 



in July, 186L 



Tho defendant objected to taking a leaw, becaoae 
he was about to resome bosineas, after being oat of it 
some time, and wished to see whether his old connec- 
tion remained by him before he bound himaelf to a 
lengthened temu 

The plaintiff's solicitor, then, in accordance with 
the defendant's widh, prepared a draft agreement, and 
sent it for the approYal of the defendant's solicitors ; 
and they haying in the meantime inspected the 
plaintiff's lease, returned the draft, very much altered 
and accompanied with sereral requisitions ; in par- 
ticular they required the plaintiff to procure from 
Hr. Leslie, the landlord, an undertaking that^ in 
the event of the plaintiff forfeiting lus lease, he 
(Mr. Leslie) would adopt the defendsnt as tenant, 
on the terms specified in the defendant's agreement, 
and also a licence dispensing altogether with the 
aboTe-mentioned restrictiye clauses in the plaintiff's 



In consequence of these requisitions, and the exten- 
sive alterations made in the draft agreement, it was 
withdrawn, and the defendant was called upon to pay 
the premium and to take possession, under the 
original agreement. 

In reply to this demand, the defendant's solicitorB 
wrote, on the 22nd of September, a letter expressing 
their determination to repudiate the whole business, 
unless some further communication from the plaintiff, 
in the course of the next day, should alter their 
flows. 

Accordingly, on the 28rd of September, the |>lain- 
tifi^s solicitor wrote as follows :— 

" In reply to your letter of yesterday, I beg to say 
that Mr. Forrer considers that the agreement of the 
2nd inst. is binding on Mr. Kash, and that he cannot 
. withdraw from it, and Mr. Forrer requires Mr. Kash 
to carry that agreement out forthwith, by paying the 
premium of 850/., and taking poesession of the 
premises. Mr. Forrer will be prepared, when 
required by Mr. Nash, to grant him a lease for the 
full term mentioned in the agreement, and if Mr. 
Nash should wish to re-let the premises to any re- 
spectable person for any business that would not 
interfere with Mr. Forrer, Mr. Forrer will consent, 
and do all that ii necessary to cany that stipulation 
into effect" 

The defendant's solicitor then wrote in reply to the 
above : # 

« Tour letter, dated this day, is not more satii&c- 
tory than those that have preceded it. It merely 
states Mr. Ferrer's willingness to carry out the alleged 
agreement, without showing that he has the power to 
do so. Mr. Nssh cannot be kept in a state of uncer- 
tainty any longer, and we, therefore, adhere to our 
letter of yesterday, definitely declining any further 
negotiation." 

On the 7th of October the plaintiff filed his bill for 
specific performance. 

With regard to the hndlord's consent, it appeared 



that in September, 186^ Mr. Leslie wrote in thsM 
tenns to Mr. Form:— 

"I hereby consent to your grsnting a lease of put 
of the premisei^ Ko. 9; Hanover Street, which yoa 
hold of me, under a lease dated 25th March, 1862, to 
Mr. Wm. Nash; and hereby also consent tohiscsnTing 
on the business of a tailor in that part of the hooM, 
No. 2, Hanover Street, which you intend to let to 
Mr. Nash, snd I give this consent in pursuance of the 
terms and conditions contained in the said indentsn 
of lease." 

No fhrther consent on the landlord's part was ertt 
produced by the plaintiff until the 21st of April, 1865, 
when an aifidavit of Mr. Ledie was filed, containiog 
the following puMgs — 

** I have been and am ready and willing to do ill 
acts necessary for enabling the plaintiff to perform, in 
all respect^ on his part the said agreement with the 
defendant" [Beferring to the agreement of the 2Dd 
of September, 1864.] 

Sauihgaie, <l.C.^ and B, K. Kardak^ for the 
plaintift 

1st The agreement was bindihg from the first, ind 
perfect in its terms. 

2nd. Thejiefendant changed hia mind, and did not 
wish to complete the transactioiL 

Srd. The plaintiff was able and willing to peifonn 
the contiaot His letter of the 2|rd of September 
satisfied the conditions of the agreement 

MwyH, 0.(7., and BddiSf for the defendant 
1st The agreement was never meant to bo con- 
clusive ; its terms were vague and only suitable for 
instructions. 
2nd. The plaintiff had not power to perform it 
Srd. The subject-matter of the contract must be 
considered. Time was important The landloid'i 
consent was not produced untQ April, 1865. 

Karitake in reply. 

The Mister of the Bolls said : He thou^^t that 
the contract was good and sufficient, so far as the 
mere form of it was concerned. But it was clear that 
at the time of entering into the agreement, the plain- 
tiff had not the power to perform it He could not 
have granted the lease upon the terms stated in the 
agreement It was like a man undertaking to sell 
what does not belong to him. If the defendant hid 
proceeded in the transaction, his acceptance of the 
agreement, or of the lease^ would have been a waiTor 
on his part of the landlord's ooncunence, and after 
taking possession he might have been turned out of 
the premises without any remedy. 

The plaintiff's case was that he had power now to 
grant the lease, and an affidavit was produced pronog 
the landlord's consent but that affidavit was only filed 
in April in the present year. If such oonssnt bed 
been obtained lost September while tht tnaHotioD 
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was on foot, there would have been an end to the 
question. Bnt how long was the defendant to wait in 
doubt t It was moat important to him to hare early 
possession with a good title. The consent given by 
the landlord in September was not sofficient for carry- 
ing oat the terms of the agreement. It was no me 
the plaintiff making his case good now, becanse 
smce the letters of the 22nd and 28rd of September, 
the parties had been dealing at ann's length with each 
other. The defendant was entitled then to say he 
would not wait. 

Moreover it must be observed, that there was a 
vant of mntnality in this contract. The defendant 
could not have enforced it against the plaintiff. The 
plaintiff could not have been forced to do that which 
he had no power to do. The case for the plaintiff 
entirely failed, and the bill must be dismiswd with 
costs. 



KiBdersley, V.-C. ) 

13, 14» 18 July, 1865. { 



Glknnt v. Smith. 



Trade-Afarka — Injunction, 

A penon tued, on hia shop, the words '* from Tand 
(?," not ooupUd wUk hi$ own name, ffe was enjoinsd 
from using the name of T and O, in such fashion as to 
dteem (he jnMie, 

The plaintiffs in this suit carried on the business of 
outfitter^ under the name of Thresaher & Glenny, in 
the Strand. The business had been long establudied* 
and was largely connected with India and the 
colonies. 

The defendant, who had been employed in the shop 
of the plaintiffs, had recently set up a shop of his own 
in Oxford Street, where he carried on a business 
similar to that of the plaintiffs. 

On brass plate^ in the front of the shop windows, 
and below them, one on each side of the door of the 
defendant's shop, were engraved the words, ** From 
Thressher and Glenny," the word from being in much 
smaller characters than the other letters, and written 
diagonally. And on an awning, which was in summer 
extended over the shop front, were the same words, in 
a similar style. 

On the fada over the shop^ just under the awning, 
was the defendant's own name in large letters. 

The plaintiffs complained, that the defendant used 
the name of their firm, in a way calculated to mislead 
the public to the supposition that the defendant's shop 
was their shop, or a branch shop ; and they filed a 
bill to restrain them from using their name in such 
fashion. 

£. F. Smith, (^.C., and Dickinson, in support of the 
injunction, cited, 

KnoUy, Morgan, 2 Keen, 218 ; 

Croft V. IkLg, 7 Beav. 84 ; 

Btyrgtss v. Bwrgess, 8 Do G. M. & G. 8d6. 



Olasse, Q.C,, and EwriU, contended, eontr^, that 
the act of the defendant merely amounted to a fair 
way of advertising where he had been brought up. 
They cited, in addition to the above cases, 
Lsaiker-Cloth Company (Limited^ v. Ameriean 
ZeaiheT'Cloth Company (LimUed), 3 N. R. 265 ; 
6 N. B. 209 ; 1 Hem. & Mil 271 ; 
HoUoway v. HoUo/way, 18 Beav. 209 ; 
Perry v. T^ru^ 6 Beav. 78. 

Smith, Q,C., in reply. 

18 July, 1865. 

KiNDEBSUST, y.-C, said : The foundation of the 
jurisdiction of this Court in matters such as that before 
the Court, was shortly and clearly laid down by Lord 
Kingsdown in the case of The LeeUher Cloth Company 
(Limited) v. The Ameriean Leather Cloth Company 
(Limited) (6 N. B. 212), where he said, "The funda- 
mental rule is, tl^tt one man has no right to put off 
his goods for sale as the goods of a rival trader ; and 
he cannot therefore be allowed to use names, marks, 
or other indicia, by which he may induce purchasers 
to believe that the goods which he is selling are the 
manufacture of another person." That Tf^as a case 
between manufacturers, but the principle was equally 
applicable between persons who merely sold goods. 

On the other hand, it was equally clear, that if a 
person, who had been in the employ of a firm of 
reputation, set up business on his own account, he 
had a right to inform the public that he had had the 
advantage of being educated in such an establishment, 
he had in that way a right to appropriate to himself 
some of the benefit arising from the reputation of the 
firm with whom he had been jemployed ; but at the 
same time, he must, in so doing, take especial care not 
to deceive the public, or lead to the belief that he was 
carrying on the business, or a branch of the business 
of the firm whose name he used. And it did not 
signify whether such deception wero fraudulent or not 
And in order that the Court might interfere with the 
use of the plaintiff's name by the defendant, it was 
not necessary that any particular portion of the public 
should be deceived, but merely that the use should be 
calculated to mislead incautious, heedless, and unwary 
persons. 

It was impossible for a person to whose attention 
the whole circumstances had been called to put him- 
self in the position of the incautious and heedless part 
of the public ; but he thought the name was so used 
as to be calculated to deceive an incautious person, 
and an ii^unction would be granted in accordance 
with the prayer of the bill. 

NoU.S9e, 
Battyr.ffiU,2'S.K2$5. 
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Spibett V. Willows, 



Stuart, V.-O. I 
17 July, 1865. J 

Jlwhand and Wife-^Equity to a SettleTnefU-^ 
Ultimate Limitaiian in SeUkmmt 

In the ahstnu of special cireumstariees, the fand 
aettled on a married woman and her children^ in pur- 
euanee of her equity to a aeitUment^ vHU not he limited 
uUimately to Jiereelf, even in the event of her eurviving 
herhueband. 

At the hearing of this esse, on appeal, before the 
Lord Chancellor, (Lord Westbnry,) see ante, 5 N. B. 
255, an inqniry was directed whether any and what 
part of a snm of 20007. should be settled npon Mrs. 
Willows and her children. The Chief Clerk fonnd 
that the whole 2000/. should be settled. The plain- 
tiff moved to vary this certificate, and, the motion 
haying stood over till the present hearing on farther 
consideration, the Yiee-Chancellor decided that 1, 500/. 
should be settled ; but a question arose, on the fhime 
of the settlement^ whether, in the event of the wife 
surviving her husband, the 1,500/. should be given 
to her absolutely, or should go ultimately to the 
plaintiff, who was her husband*s assignee in bank- 
ruptcy. 

MalinSt (^(7., and Phear, for the plaintiff. 



Baeon, Q.a, and fforton Smith, for the wife, citod, 
CarUr v. Tagqart, 1 De G. M. & G. 286, 289 ; 
Bagahaxo v. WitUtr, 5 De G. & Sm. 466 ; 
Watson V. MarshaU, 17 Beav. 363 ; 
Ward V. Totes, 1 Drew, ft 8m. 80 ; 
Xhineombe v. Orunaere, 29 Beav. 578; 
3 Dav. Conv. 141 {2nd ed.). 

Naider, for the trustees of a former ssttlsment 

Stttaiit, y.-C. (without calling for a reply), Mid: 
The practice of conveyancers in firaming sstUementi, 
was no authority on the present question. Thii wis 
a subject, not for fixed rule, but 'for the diseRtion of 
the Court, as had been said by the Lord Jostios 
Knight Bruoe in Carter v. Taggart {toe, eit,). B&t 
settlements of this kind were made in denp- 
tion of the marital right, and were only intended ts 
a provision for the wifh and children. There ths 
equity stopped. Nothing was more natural than tint 
in some cases the ordinary course of marfisge KttU- 
ments should have been followed per inewriam ; bat 
when the question came to be aigued, it wu clear 
that survivorship had nothing to do with the prin- 
ciple on which the Court acted, which wse nnpij 
to provide for the maintenance of the wife and her 
children. The proper order was that made in Baf 
shaw V. Winter (loc, ciL), 



COMMON LAW. 



Q.B. 

29 Mat, 1865. 



EwiK V, Lanoastxiu 



Principal and Surety — BiU of Exchange'^ 
Accommodaticn Acceptor -^Giving time to 
Principal — Discharge of Surety, 

The plaintiff was the bon& fide indorne for vaUte of 
bills of exchange draton hy his debtor, B, and accepted 
by the dtfendant. After the bills became due the plain- 
tiff, without the knowledge of the d^endant, agreed with 
B to aceept a mortgage of Bs freehold property ae smm- 
rityfor the debt, and to cancel the biUs as against all 
parties, the plaintiff learning then, for the first time, 
that Vu dtfendant had accepted the bills soUlyfor B*s 
aceommodaiion. 

The plaintiff having brought an action againet the 
defendant on the bills : — 

Held, that the plaintiff, by giving time to the prin» 
eipal, B, Juid released Bs surety, the defendant; and 
that the defendant might raise this drfenee in em equit- 
able plea, though, on the face of the bills, the defendant 
appeared to be the principal, and (hough the plaintiff 



had no noUoe of the real relations between B taidtk 
defendant till he agreed to give time to B, 
BaUey v. Edwards (34 L. J. Q. B. i\),foUo}tcL 

DecUration on three bills of exchange it Hbm 
months each respectively, aoceptsd by the defendtst, 
drawn in favour of Burtwell, and indoned by him to 
the plaintiff. 

The first and second pleas traversed the intkiQ^ 
the aoceptance, and the indorsement The third plea 
alleged that the defendant accepted the biUs for Burt- 
well's aocommodatiott, and that there never wis aoT 
value or accommodation for the aoceptance or the pij* 
ment by the defendant of any of the bUI^ ind tluu 
of all this the plaintiff always had notiee ; that Burt 
well indorsed and delivered the bills to the pliintif, 
and that afterwards, and after the biUs respectiTvlr 
became due and payable, and whilst the plaiotiff still 
remained the holder of the biUs respeetlTety bj nitu« 
of the above indorsement, Burtwell "ddifeied to tie 
plaintiff, and the plaintiff then MfisfM lai receirei 
of and from Burtwell in full ■■tit^rtfai flii £sehiis« 
of all principal and interest ttM ikttgm ^^ 
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ISQm nspaetirely, ft certain deed of eorenant, whereby 
BnrtweQ oorenftnted to pay to fhe plaintiff the lame 
identical debts and moneyB which were then dne and 
owing npon and in respect of the taid billi respec* 
tirely." 

Inne on all the pleas and Joinder. 

At the trial, before Cockbum, C.J., it was prored 
tliat the defendant accepted the biUs solely for the 
accommodation of the drawer, Burtwell, and as his 
nrety, and never received any consideration for any of 
tKem ; that the plaintiff was a hond flde indoriee for 
valne, and at the time of the indorsements did not know 
that these relations existed between the defendant and 
BortwelL A mortgage deed was pnt in and proved, by 
which Bartwell mortgaged certain freehold premises 
to the plaintiff to secure the repayment to the plain- 
tur of a sum, of 2,0301., then due from Burtwell to 
the plaintiff. It was proved also that the sums due on 
the bills formed part of this sum of 2,0302. The bUls 
Were all respectively indorsed and became due before 
the execution of this deed. Other parole evidence 
was g^ven as to what passed between tilie plaintiff and 
Bartwell on the execution of this deed, and the jury 
found specially— 1. That the bills were accepted for 
the accommodation of the drawer. 2. That the plain- 
tiff had agreed with the drawer that, in consideration 
of his giving the plaintiff the freehold mortgage for 
this and other debts, these bills should Im delivered 
up by the plaintiff and cancelled, and that the secu- 
rity was given. 8. That the plaintiff knew at the 
time of such agreement that the bills were accommo- 
dation acceptances. 

A verdict was entered for the plaintiff, leave being 
reserved by Cockbum, C. J., to the defendant to move to 
let aside tiie verdict on the third plea, and enter it for 
the defendant on that Issue, on the ground that the 
above questions having been decided in favour of the 
defendant by the jury, the defendant was entitled to 
the verdict, leave being also reserved to the Court to 
amend the third plea in any way that would meet the 
defendant's case. 

SoHmot^, SefjLf having obtained a rule nisii aoeord- 

Chambers, Q-C, and Day, now showed cause. 

The question is, Whether a bill having been ac- 
cepted by the defendant for the accommodation of 
the drawer, the plaintiff, who gave value for the bill, 
not then knowing that the defendant was merely a 
Bnrety for the drawer, but learning that after the bill 
became due, when he agreed with the drawer to 
cancel the bill, can recover from the defendant ? The 
iact that the plaintiff agreed with the drawer to cancel 
the bill, having then for the first time learnt that the 
defendant was only an accommodation acceptor, does 
f not prevent him from recovering. 

FmUum v. Poeoek, 5 Taunt 192, 
decided that the fact that an accommodation acceptor 
was only a sorety for the drawer, does not affect 



strangers, nor even a party to the bUl, who takes it 
with fdU notice of the fact. 

[CBOurroK, J.— The equity of that case has been 
overruled over and ove^ again.] 

It has not been impeached, at all events, on the 
1^ point. Mansfield, O.J., says: "If the holder 
had known in the clearest manner at the time of his 
taking the bill, that it was merely an accommodation 
bill, it would make no manner of difference : for he 
who accepts a bill, whether for value, or to serve a 
fMend, makes himself, in all events, liable as acceptor, 
and nothing oan disohatge him but payment or release. '* 
Hera the plaintiff, when he took the bill, had reason 
to suppose that the defendant was not redly the prin« 
cSpaL The same was held in 

ffarrtwfi V. Oortauld, 8 B. ft Ad. 86. 

[Cbomfton, J., referred to 
PooUy V. Harradine, 7 EL ft BL 481, 
as being confinned, in the Exchequer Chamber, by 
OrtiMugh V. M'CMland, 80 h. J. Q. B. 15.] 

The agreement, as to cancelling the bills, was made 
only between the plaintiff and the drawer, and the 
defendant not being a party to it, cannot take advan- 
tage of it in any way. Moreover, the deed contains 
no allusion whatever as to the bills, and the parole 
evidence, given to prove what passed on the execution 
of the deed, ought not to have been admitted, aince 
the deed itself is the only evidence of that, and of the 
consideration. 

Rohiiuon, Sirjt,, and H, B, Turner, in support 
The defendant was merely the surety for the drawer, 
his principal ; and this agreement to cancel the bills 
was an agreement to give time to the principal, and, 
therefore, discharged the surety. In making this 
agreement, the drawer acted as tiie defendants agent ; 
and it was dearly intended that the drawer should 
tell the defendant that the plaintiff had agreed to 
release him. 

[CooKBUBV, C.J. --ITo ; there is nothing in the 
evidence to show either of those propositions.] 

If the plaintiff wero to recover in this action, the 
defendant might recover over against the di'awer, and 
the drawer over against the plaintiff on the deed, 
making a complete circle of actions. The third plea 
is a good defence, being a special plea of accord and 
satisfaction. The agreement was, not merely not to 
sue the drawer, but to cancel the bills as against 
everybody : and when the plaintiff agreed to this, he 
knew the defendant was an accommodation acceptor. 
This constitutes a release to the defendant at Law, or, 
at all events, in Equity ; and the Court here has 
power to make the third plea an equitable plea, which 
will satisfy everything, 

Cook V. LiMUr, 82 L. J. C. P. 121 ; 

BaiUy v. Edwards, 34 L. J. Q. B. 41 ; 

Strmg v. Fod»r, 17 C. B. 201. 
[Cromfton, J.— The difficulty in FmUum v. Poeock 
was, that you could not vary the effect of the written 
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contract, by makmg ont the acceptor to be a surety; 
bat as soon as it appeared that, in Equity, yon did 
not depend on the contract, that difficulty ranished.] 

CocKBUBK, C. J.— I think the role shonld be made 
absolute. The plaintiff sues as holder of biUs accepted 
by the defendsnt for the accommodation of the drawer, 
Bnrtwell ; and after the bills become due, the plaintiff 
entered into an agreement with Bnrtwell, that if Hurt- 
well would gire him a mortgage security for the money 
owin^^ he would cancel the bills and release aU parties. 
Such were the findings of the juiy. I agree with Kr. 
Chamien that the third plea is not made out to the 
full extent ; but, in order that justice might be done, 
I reserred leare to the defendant to move, with power to 
the Court to amend the plea— as I thought that the 
better course— and directed a verdict for the plaintiff. 
But as the Court has the power to amend, the plea may 
be altered, so as to make an equitable defence. BaiUy 
▼. EdwardB seems to me to be applicable to this case. 
It was there held, that, time haWng been given to the 
drawer of a bill, the defendant, who was an accommo- 
dation acceptor, was discharged. Such cases rest on 
this principle— that parties to an accommodation ac- 
ceptance stand to one another in the relation of prin- 
cipal and surety ; and the rule is, that when one is 
surety for another, if the creditor gives time to the 
principal, the surety \b discharged, because the surety 
has a right to go to the creditor, and by dischaiging 
the debt, entitle himself to sue, in the name of the 
creditor, to recover the amount of the debt Now if, 
in this case, the accommodation acceptor had gone to 
the plaintiff, who was holding the biUs, and had pro- 
posed to pay them, with a view to enforcing, in the 
name of the creditor, the liability of the drawer to 
repay him, the plaintiff could not have delivered up 
the bills to him, because the plaintiff had agreed to 
cancel those bills against the drawer. When he put 
it out of his power to deliver up those bills, that 
moment he deprived the defendant of one of Ms un- 
doubted rights. On that ground, therefore, and on 
the authority of BaiUy v. Edvoards, and the other 
cases citod for the defendant, I think the rule should 
be made absolute. 

Cbohpton, J.— I am of the same opinion. The 
original cases at law were extremely strong that you 
could not reverse the situations of principal and 
surety ; and that was held on this principle that you 



could not give parole evidence to alter a writtoi ooa- 
tract Bosens of cases went to that ezteoi, ind 
Parke, B., said it was a sound rule. But a niistj 
of cases have quits established that where one is 
primarily liable, as on a common bond in whidi aU 
are joined, so that the creditor can sue anyone of them, 
there parole evidence dehors the written instroment 
may establish in Equity the fact that the reUtionship 
of principal and surety existed. Though ths instra- 
ment itself would show a primary liability, yet tiio 
case of Pooley v. Barradine, and several oUier cues, 
estabUsh that it is inequitsble that the creditor'i 
hands should be tied up as against the prineipsL One 
doubt was left in Pooley v. Sdrradine^ whether it 
ought to be shown that notice of the relationship of 
principal and surety was given to the creditor at tbe 
time of making the contract, or whether it was soffi- 
dent if given at the period of giving time to the 
principal The Court of Common Pleas held soon 
after, and the Exchequer Chamber agreed, that jon 
must look to the period of giving time to the piindpil 
to see whether the creditor had notice, becrase that 
was the period at which the Equity arose. Ihat being 
so^ according to the judgment of 'VHUiams, J., thii 
Court expressed their agreement in BaiiUy v. Edwards, 
which was on all fours with the present case. Then 
Blackburn, J., states, as my Lord does here, the 
principle of J^uity relating to this point It is clear 
that the creditor is not bound to sue either the prin- 
cipal or the surety, but he must not make any binding 
agreement that he will not sue the principal See for 
a moment whether such an agreement was made 
with the principal as to dischaige the surety. With- 
out saying that this is an accord and satisfactioBi 
yet there is a distinct contract to cancel the bills alto- 
gether for a good consideration — ^which is of oomsa a 
necessary ingredient— and that dischaiges the suretj. 
The parties have shown sufficiently for the purposes of 
Equity, though not on the face of the biUs themselTes, 
that the acceptor was only a surety. These fact^ 
therefore, bring it within the rule above mentioned. 

Shkb, J. — I am of the same opinion. Beoent csi«s 
have made it clear that we are at liberty to look at 
the bill to see whether the drawer or the acceptor wu 
the real debtor. That being clear, I think this case 
comes within the rule as laid down by the rest of the 
Court 

BkUaMiOc. 
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EQUITY. 



Iiord Chancellor. \ 

(LOBD CbANWORTH.) > ElBKWOOD V. Thomfsok. 
15, 18, 20 JULT, 1865. ) 

M<yrigagcr and Mortgagee — Sale to Secovr 
Mortgagee — Trust for Sale. 

The purchase hy a second mortgagee of part of the 
mortgaged property, sold hy a prior mortgagee under his 
power of sale, confers on the purchaser an irredeemable 
tUle. 

Shaw V. Bunny (5 N. R. 260,) followed. 

The fact that the second mortgage was in the form 
of a trust for sale makes no difference. 

Qu;sre, whether a mortgagee selling as trustee for 
sale has different duties from a mortgagee selling under 
a power. 

This was an appeal from the deciaion of Wood, Y. -C. , 
reiH)rted 5 N. R. 445, where the facts are stated at 
length. 

Willcock, Q.C., and T. A, Roberts, for the plaintiffs, 
the appellants. 

The position of a mortgagee is quasi fiduciary; 
therefore anything new which he acquires by means 
of his mortgage, as if a mortgagee of leaseholds 
obtains a renewal, enures to the benefit of the mort- 
gagor, 

Bakestraw v. Breiper, 2 P. W. 511 ; 
RuahworiKs Case, Free. Chy. 12 ; 
SmiUh ▼. Chichester, I Con. ft Law. 486. 
For the same reason he cannot purchase for his own 
benefit, 

Downes r. Orazebrook, 3 Mer. 200. 
Here the purchasing mortgagee was an express 
trustee for sale. Though it is established by Dareey 
y. Ball (1 Yem. 49), and other cases, that a puisne 
mortgagee who purchases a prior mortgage for less 
than the amount of the mortgage is entitled to receive 
the whole amount of the mortgage ; yet that transac- 
tion does not alter his character as mortgagee, or change 
the position of the mortgagor, as a purchase of an 
irredeemable fee-simple does. 

Whateyer interest a mortgagee obtains in the mort- 
gaged premises must be subject to the provisions for 
reconveyance in his mortgage deed, for he cannot alter 
his contract with the mortgagor* ^ 

In 
8h(Me y. £unny, 5 N. R. 260, 
which is the only authority for upholding a purchase of 
VouYL 



an irredeemable interest by a puisne mortgagee, Turner, 
L.J., doubted whether a mortgagee could change his 
character to that of a purchaser, and Knight Bruce, L.J., 
only decided the case '4n the absence of special circum- 
stances." There are special circumstances hero — 

(a.) The sale was at an imdervalue. 

(&) The purchasing mortgagee was in possession, 
and a trustee, and had by these means superior means 
of knowledge and information. 

(c) The purchaser was in communication with the 
vendors respecting the sale. 

Ex parte Hughes, 6 Yes. 617. 

{d.) The purchasing mortgagee was trustee for sale, 
whose duty was to protect the property for his cestui- 
que-trust, the mortgagor, and not only for himself. 

Oiffard, Q.C., and JET. E. Kay^ for the defendants. 

The sale was the act of the first mortgagee, and was 
paramount to our title. By the contract of the mort- 
gagor, the first mortgagee is enabled (in certain con- 
tingencies) to destroy by a sale the interest of the second 
mortgagee, and change his relation with the mortgagor. 
This and not the purchase, changed the character of 
the second mortgagee, which would have been equally 
changed if a stranger had purchased. 

A mortgagee can buy the equity of redemption from 
the mortgagor, why not also from a prior mortgagee ? 
Besides, the second mortgagee was only a truAtee, 
when the trust came into execution, which it never 
did, and he did not purchase while executing the 
trust. 

Knight v. Marjoribanks, 2 Mac. ft O. 10, 12. 

That a puisne can purchase from a prior mortgagee 
is established by authority, 

Dobson y. Land, 8 Hare, 216 ; 
Parkinson v. Hanbury, 1 Dr. ft Sm. 143 ; 
Shaw y. Bunny, 6 N. R. 260. 

Ko difference is made by the mortgage being in the 
form of a trust for sale. 

We should have had to account for wHful neglect 
and default, as mortgagees in possession, which a 
trustee would not do. 

The value is not material, as our position was not 
fiduciary ; and the undervalue is not proved : besides, 
the sale was by auction, which is evidence of full value. 
Ex parte James, 3 Yes. 837, 349. 

Our possession did not change our character as 
mortgagees. 

This suit is brought eleven years after the sale. 

Wilcock, Q.C., in reply. 
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20 July, 1865. 

The Lord Chancellor said : It was clearly 
settled, that a mortgagee could purchase the equity of 
redemption from the mortgagor ; and Sir £. Sugden 
remarked, that the relation of cestui-que-trust and 
trustee did not so exist between mortgagor and mort- 
gagee that the latter was incapable of purchasing 
from the former. As this was the case, his Lordship 
did not see why there should be any difficulty in the 
present case. The rule, that a trustee could not pur- 
chase from his ctstui-quMrust, was based on the 
ground that the trustee had a duty to perform : and if 
he were to purchase from the cestui-que-trustf to whom 
he owed that duty, he would be placed in a situation 
in which his interest was inconsistent with his duty. 
The ground of the rule did not apply to the case of a 
mortgagee and mortgagor. 

As a mortgagee could purchase the mortgaged pro- 
perty from his mortgagor, it seemed to be a necessary 
corollary, that a second mortgagee could purchase the 
mortgaged property when sold by the first mortgagee 
under a power of sale. In fact, a sale by the first 
mortgagee under a power in his mortgage deed, was 
really a sale by the mortgagor, for it was made by 
means of a power given by the mortgagor, who there- 
by made the mortgagee his agent for the purposes of 
the sale. And the power of sale being paramount to 
the title of the second mortgagee, the purchase from 
the first mortgagee selling under it, stood on exactly 
the same footing as a purchase from the mortgagor. 

Even, however, if his Lordship had not taken that 
view of the case, he should have considered that the 
point was settled by the authority of the decision in 
Shaw V. Bunny (loc, cit.), which had been approved by 
the Court of Appeal. It was true that Turner, L. J. , had 
expressed some doubt on the matter, but that did not 
atfect its authority ; for it was enacted by Act of Par- 
liament that the affirmation of a judgment of a Court 
of lower jurisdiction should be the same as if the 
case were decided by the full Court 

In Shaw v. Bunny {loe, ciL), Knight Bruce, L J., said, 
that there were no special circumstances which might 
alter the case. Were there any such special circum- 
stances in the present case ? It had been aigued that 
the second mortgagee was in possession at the time of 
the purchase. But that made no difference, unless 
possestdon created an obligation between the mortgagee 
and the mortgagor, which would not otherwise have 
arisen. A mortgagee in possession would have to 
account to the mortgagor, but otherwise no obligation 
was created, and possession did not alter the relations 
which would exist between the mortgagor and mort- 
gagee, if the mortgagee were not in possession. 

It was also argued that the mortgage being in the 
form of a trust for sale was a '* special circumstance." 
It was true that it was in form a trust, but in reality, 
as between the mortgagor and mortgagee, it was a 
mortgage, and if the mortgagee took possession, he 
would have to account aa mortgagee, and not as 



trustee. Therefore, as between the person conveying 
the property and the person to whom it was conveyed, 
the transaction was a mortgage, and not the creatioa 
, of a trust It was possible that in the case of a mort- 
gage in the form of a trust for sale different duties might 
arise as between the mortgagor and mortgagee, if the 
latter had sold, — than would arise in the case of a simple 
mortgage. But in the present case, what had taken 
place was paramount to these duties ; i>ersons claim- 
ing in priority to the mortgagee in trust for sale hal 
come in, and prevented his exercise of the trusts and 
powers. 

It had also been argued, that this property had been 
sold at an undervalue. There was certainly no 
evidence of such an undervalue as would suffice to set 
aside the sale, if the defendants were merely in the 
position of common strangers purchasing the property, 
OS his Lordship thought they were. But if they were 
not, the evidence was not sufficient For though a 
sale by auction was not absolutely conclusive as to the 
sufficiency of value, it wbs primd faeU evidence of it, 
and there was nothing in the present case to show 
that the vendors had any interest in not obtaining tho 
proper value. The defendants had, after two or three 
years, sold the property for 1000/. more than thty 
gave for it, but this was not a great advance, especially 
as it was a speculative kind of purchase. Moreover, 
the plaintiffs had been lying by for eleven years since 
the sale, and it was monstrous that after that length of 
time, with such a small alleged undervalue, in what- 
ever position the parties were to one another, tbey 
should attempt to disturb what had taken place. The 
case of undervalue, therefore, failed. 

It was also said that there had been negotiations 
between the vendors and purchasers as to the sale. 
But it amounted to little more than this, that the 
first mortgagee had told the second he woul4 sell the 
property if he was not paid off. 

In his Lordship's opinion, the decision of the Tice- 
Chancellor was clearly right, and the appeal must be 
dismissed with costs. 

iVbfe.— See 
Sugdon's V. & P., 67 (Hth cd.). 



Lord Chancellor. 

(Lord Cranworth.) 
20 July, 1865. 



Green v, Crockett. 
Crockett v, Greex. 



Counsel — Compromise. 

An agreement to compromise^ made by counsel out of 
Court, can be only enforced by a bill Jor specific per- 
formance, and cannot be summarily enforced on peti- 
tion as an order of the CourL 

The appeal in these suits was partly heard on the 
10th of May, 1865, when Lord Westbniy, then Lord 
Chancellor, made some suggestions, npon which it wa? 
arranged that the appeal should stahd Vfer, to sec 
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whether the connael on each aide could agree to 
minutes of a decree. Mr. Molina, Q.C,, and Mr. 
Jessellf Q.C., subsequently met in Mr. MaUns*a 
chambers, and agreed on the minutes, having pre- 
Tiously obtained a special authority from their 
respective clients to compromise the matter. When, 
however, Ihe case came before the Lord Chancellor 
(Lord Westbiry), Mr. Malins stated, that the minutes 
were repudiated by his client, and his authority to 
consent to them denied ; and suggested that, though 
he insisted on his authority to consent, the matter 
should stand over, to enable him to communicate again 
with his clienf. 

Subsequently Mr. Jessell stated to the Court that 
Mr. McUinSa client still refused to consent to the 
minutes, and that Mr. Malins and his junior had 
thrown up their briefs. At the same time he obtained 
leave to present a petition bringing the matter before 
the Court. 

A petition had been presented, praying that the 
decree might be drawn up in accordance with the 
minutes agreed on by counsel. 

Jesaellf Q,C., and A, E, MiUer, for the petitioner. 
Counsel had a general authority to consent to a 
compromiae ; and in this case there was also a special 

authority. 

/ 
Cole, Q,C., and Ince, cowtHL 
Counsel, to bind their clients, must give their con- 
sent in their character as counsel, and in Court, where 
the order may be made by the Court, and entered by 
the Registrar. 

The agreement here was inchoate, and the authority 
to make it was withdrawn, before it was completed by 
Mr. Malins giving his consent in Court. 

The cases at law refer only to a compromise by 
attorneys who have the conduct of the action, and do 
not apply to this case, where it would be also neces- 
sary to show that the attorney could not only himself 
compromise, but could give instructions to another 
to compromise. 

If the compromise is capable of being enforced, it 
can only be so by a bill for specific performance, as in 
Smnfen r. Swinfen, 24 Beav. 649. 
It is necessaiy to proceed by bill and answer to 
arrive at the real state of the facts, 

Richardson v. Eytan, 2 Be G. M. & G. 79 ; 
Askew V. MillingUm, 9 Hare, 65 ; 
Forsyth v. Manton, 5 Madd. 78. 

Jessell, Q.C., in reply. 

The cause is still pending, and while it is so, the 
retainer of counsel continues, though the cause 
stands over. Mr. Malins therefore acted as counsel 
throughout. 

It is the every day practice for counsel to settle out 
of Court minutes of decree, which bind the parties. 
And here the agreement was really made in Court, 
though the details were settled out of Court. 



This case does not come within the cases mentioned 
by Turner, L.J., in Askew y. MiUingian (9 Hare, 65) ; 
where the compromise cannot be enforced by motion. 
An agreement out of Court was enforced by motion 
in 

TebhiU V. Potter, 4 Hare, 164. 
The solicitor has authority to compromise, 
Chmon v. ParroU, 2 N. R. 127 ; 14 C. B. (n. s.) 

74; 
Prestwick v. Poley, 6 N. B. 175 ; 
and the solicitor assented to the present compromise, 
which was not the case in Smnfen v. Swinfen 
(loc, ciL). 

The Lord Chancellor said : Probably it would be 
for the interest of the parties, if he could see his way to 
say, that this compromise should be enforced. But he 
thought he had no power to do so. The cause came on 
for hearing, and then stood over by arrangement, — 
to see if it was possible for some arrangement to 
be come to by counsel ; but no order of the Court was 
made, that what was so arranged should be the decree, 
or should be drawn up as the order of the Court. The 
minutes, which had been agreed upon, might be an 
agreement capable of being enforced by a bill for 
specific performance, but were not an agreement by 
counsel, which could be summarily enforced on petition. 
He should not dismiss the petition, for though he had 
no jurisdiction to say tliat the parties should be bound 
by the compromise, without going into the facts of 
the case, yet if a decree was hereafter made in the 
suit, in accordance with the minutes agreed upon, 
the compromise might afifect the decision as to the 
costs. The petition would, therefore, stand over, and 
come on with the hearing of the appeal 



Lord Chancellor. 

(Lord Cran worth.) 
19, 22 July, 1865. 



Be Perkins. 

Ex parte Perkins. 



Bankruptcy Acts, 1849, 1861 — Insolvency — 
Appeal. 

Orders made by the Court of Bankruptcy in vnatUrs 
of insolvency, under 26 <fc 26 Vict, c. 134, *. 1, are 
subject to appeal under 12 d: 13 Vict* c, 106, s. 12, 
notxoUhstanding 1 <!; 2 VicL e, 110, ss, 62, 63. 

This was an appeal from an order of Mr. Comniid- 
sioner Holroyd, made uudor section 1 of the Bank- 
ruptcy Act, 1861, which gave to the Court of 
Bankruptcy all the jurisdiction, powers, and autho- 
rities then possessed by the Court of Insolvent 
Debtors. 

Perkins was adjudicated an insolvent in 1851, and 
a few weeks after the adjudication all the creditors 
were paid in full. The provisional assignee, however, 
had since incurred costs to the amount of about 500^. 
The insolvent had twice applied for a revesting order, 
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but being opposed by the proyisional aasigneei had 
been refused. 

The insolvent objected to some of the costs, as 
having been unnecessarily incurred. The Commis- 
sioner had directed the taxation of the whole, and the 
insolvent appealed. 

Sargood, for the provisional assignee, objected that 
there was no appeal in insolvency. 

Cole, Q.C.f and Reed, for the insolvent. 

The Bankrupt Act of 1849, section 12, subjected 
all orders of the Court of Bankruptcy to appeal. By 
the Bankruptcy Act, 1861, section 232, that Act and 
the Act of 1849 are. to be read as one Act, and by 
section 230, all Acts inconsistent with the Act of 
1861 are repealed, and, therefore, the Acts prohibit- 
ing appeals in insolvency cases are repealed, and by 
section 21 the provisional assignee is now an officer of 
the Court of Bankruptcy. 

Several of the acts of the provisional assignee which 
caused the costs were improper. 

Sargood, contrd. 

By 1 & 2 Vict c. 100, ss. 62, 63, decisions in in- 
solvency are made final, and without appeaL That 
still applies. 

The argument on the other side would equally apply 
to insolvency cases in County Courts, where clearly 
there is no appeal (25 & 26 Vict c. 134, s. 20). 

The Act of 1861 gave an appeal in new matters of 
insolvency, but old matters were to bo carried on as 
if the Act had not been passed. 

The costs were all properly incurred. 

Cohf Q.C., in reply. 
The converse case was decided in 
Ex parte Clarke, 2 De G. &; J. 245. 

22 July, 1865. 

The Lord Chancellor said : The first question 
raised was, Whether it was within the jurisdiction 
of Uie Great Seal—*, e., the Lord Chancellor — to 
make an order on an application by way of appeal 
from the decision of Mr. Commissioner Holroyd, 
not in a matter of ordinary bAiikruptcy, but act- 
ing under the Act transfciTing the business of the 
Insolvent Court? His Lordship thought during the 
argument, and was now of opinion, that it was perfectly 
clear tliat there was such jurisdiction as this Court could 
exercise in the same manner as with respect to any 
other order made by the Commissioner in a course of 
bankruptcy. There was an express enactment in the 
Bankruptcy Act of 1861 that all the jurisdiction of the 
Insolvent Court should be transferred, and consequently 
not only the Commissioners exercise all the functions 
formerly exercised by the Insolvent Court, but they 
tnust do so as in any other case. The Act of 1849, 
and the new Act of 1861, formed one Act, and there- 
fore the jurisdiction must be exercised subject to the 
regulations of the Act of 1849, which were not re- 



pealed. By the 72]id section of that Act the appeal 
was to the Yioe-Chanoellor, and by the Act consti- 
tuting the Court of Appeal in Chuioery (the Lordfl 
Justices* Act), that was tnnsfened to the Lords 
Justices, and there was a dear right to i^ipeal from 
the Commissioner's order of the 87th of April, and the 
only question was, what waa to be done 1 His I/>Td* 
ship thought the provisional assignee Wis entitled to 
all costs properly incurred^ and hoped the parties 
would agree on what waa properly inclined without 
requiring any farther opinion irom him. 



BZEOHSB V. HaJOB. 



Lord Chancellor. 

(Lord Cranworth.) 
24 July, 1865. 

Purchase in Hu Name of Another — Savings out 
of Separate Estate. 

A married vmMn^ out of the savings of her separaU 
estate, purchased slock in the name of a niece, and tM 
the niece by Utter that it toas her intention that the st«k 
should lefoT the niece herself, but took from the niece a 
power of attorney to reorive the diwdsTidSt and sell tJu 
stock :— 

Held, thai on ths death of the aunt^ the niece loai ea- 
titled to the stock. 

A husband furnished a house, which formed pari of 
the separate estate of his wife, aaid allowed her to reeeiu 
the profits from letting it as lodgings:--^ 

Held, that he could not after her death questvm her 
disposal of such profits. 

This was an appeal from the dedaion of Eindersle}'i 
y.-C, reported ante, 6 N. R. 284, where the facts an 
stated. It should also be now stated, that Mrs. 
Beecher had a separate income of about 140Z. per 
annum, and also received the profits of some lodgings, 
which had been furnished by her husband, but were 
part of her separate estate, and were managed entirely 
by her. 

She invested 400Z. in the name of Helen Stone, in 
July, 1861 ; and in February, 1864, transferred that 
sum with a further investment of 600^ into Uie name 
of Mary Major. Part of these investments arose from 
a sum of 50;. belonging to Helen Stone, and from 10^. 
borrowed from a sister of Mrs, Beecher. 

Schomberg and Surrage, for the appellant. 

Ist. There was no intention to give this sara to 
Mary Major. 

2ud. The lOOOZ. must have arisen from money be- 
longing to Mrs. Beecher's husband, unless she ha>I 
saved every farthing of her separate estate. Thero 
should be an inquiry as to how much of the 1000/. 
arose from her separate estate. 

3rd. The sum is liable to repay the lOL to her sister, 
and 50Z. to Helen Stone. 

H, Palmer, Q,C,, and Swmston, for the defendiints, 
were only called on as to the second and tiiird points. 
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She conld easily hare saved this sum out of her 
separate estate in the eight yean ; and the inoome of 
the lodgings was her separate property, 

Barrack v. M'Oulloch^ 3 K. & J. 110, 120. 
She did nothing to mske her separate estate liable 
to the debts of ^0^. and 102., and some act is necessaiy 
to chaigeit, 

Vau^n Y. Vandersdffeih 2 Drew. 165, 868, 

408; 
JoJmsm Y. OaUagher, 80 L« J. Ch. 298. 
The bill prays only for an accoiint of the property 
over which Mrs. Beecher had a power of appoint- 
ment, and the inqoiries necessaiy for that 

Schombergt in reply. 

Vattghan v. Vanderstegen (loc. eU.) does not apply, 
and is not law. 

Tile Lord Chakcbllok said : The main question 
in the case was, Whether or not Mary Mc^or was 
to be considered a trustee of the 10002. stock for 
the plaintiff, either in his own right, or as represen- 
tative of his wife. When stock was purchased in the 
name of another, the presumption was, that that person 
was a trustee for the purchaser ; or, if the person was a 
child of the purchaser, that it was an advancement to 
the child. In each case, facts proved by evidence 
might vary the presumption. The case of the aunt 
being in locoparentis was abandoned on appeal ; but 
the evidence, that this purchase was intended to be 
for the benefit of Mary M%jor, was irresistible. « 

It had, however, been objected, that a gift by a 
feme covert could only be made out of her separate 
estate, and that in this case she could not have saved 
sufficient to make up the sum. Her husband had 
allowed her to take the profits of lodgings, which he 
now said belonged to him ; but since he had chosen 
to leave her to manage the property, he could not 
now ask to have an account taken, to see how much 
was to be attributed to his property, and how much to 
hers. As he had allowed hisr to take the* whole, such 
an inquiry was impossible. As she had received the 
income of her separate property and kept it with 
his consent, she had a right to deal with it. 

The third point liis Lordship discussed ; but, con- 
sidering that it was not raised by the pleadings, which 
had not sought for an account of this 10002. stock, 
he declined to decide it, as he could not do so without 
questioning Vaughany. VanderaUgen {loc. cU, ), He 
considered the Vice-Chancellor's decree was right, and 
dismissed the appeal with costs. 



65. ) 



Leioh v. Lloyd. 



Lord Cbanoellor. 

(Lord C ran worth.; 
20, 21, 25 July, 1865. 

Equitable Mortgage — Power of Sale- 
Furcliaser. 



A saU suJbitd to an agreement by the vendor to 
execute a mortgage^ sul^ecte (he purehaaer to any terms 



which the vendor and mortgagee may agree to visert in 
the mortgage. 

, W having deposited deeds vjiUi A to secure a loan, 
and agreed to execute a mortgage to him, sold the prO' 
perty to B subject to the ^nortgage, and after the sale 
executed a formal mortgage vnth power of sale to A , who 
sold (he property to L ;— 

Held, ^uU B was a trustee of the legal estate for 
Z, and that L was entitled to an assignment of it 
fromB. 

In 1847, nine cottages at Woodford, in Essex, were 
demised by the Earl of Momington to J* Wood, for 
99 years from the 29th of September, 1847, at a yearly 
rent of 28/. 

Wood being a member of a building society at 
Walthamstow, and the owner of a share in it, Ko. 58, 
borrowed from the society, in the year 1849, a sum of 
2001. To secure the repayment of it, he deposited 
with the trustees of the society the title-deeds of the 
cottages, and at the same time signed a memorandum, 
dated the 1st of May, 1849, in the following words — 

** I, John Wood, of, ftc, one of the members of the 
Second Walthamstow Building Society in considera- 
tion of 2001. advanced to mo out of the funds of the 
above society on an appropriation made on the share 
No. 58 do hereby deposit with the trustees of the 
said society the deeds of the lease of certain property 
belonging to the Earl of Momington and situate at 
the back of the Castle Inn in the parish of Wood- 
ford as a collateral security and I do hereby eugage 
to execute a mortgage deed to the said society for the 
above amount when called upon by the committee 
and trustees so to do.'* 

The 2002. was not advanced at the time of the de- 
posit, but was paid to Wood by instalments of 50^ 
each, the first being made on the 10th of May, and 
the last on the 26th of September, 1849. 

By an indenture of mortgage, dated the 20th of 
July, 1849, Wood, in pursuance of his engagement, 
demised the cottages to the trustees of the society for 
97 years from the 24th of June, 1847, subject to a 
proviso for redemption on payment by Wood to the 
society of tho 2002. by quarterly instalments of 201., 
and on his otherwise complying with the rules of the 
society. The deed then contained a power in the 
usual form, enabling the trustees, if Wood made de- 
fault, to sell the cottages without any further consent 
of Wood. 

In and before 1856, Wood made default in the pay- 
ment of his instalments. Tho trustees consequentiy, 
in exercise of their power of sale, sold the cottages to 
the plaintiff for 2402. By an indenture, dated the 
18th of May, 1856, they assigned tho cottages to the 
plaintiff for the residue of tho term of 97 years, 
created by the mortgage of the 20th of July, 1849. 

Intermediately between tho deposit of the deeds on 
the 1st of May, 1849, and the execution of the mort- 
gage on the 18th of July following. Wood agreed to 
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sell to R. Batley, the father of one of the defendants, 
his interest in the cottages for 1502. By an indentore, 
dated the 2nd of Jane, 1849, Wood, by direction o( 
R. Batley, assigned the cotta^ to the defendants 
on certain tmsts for the benefit of John Wood and 
his wife for life, and afterwards R. Batley and his 
family. This assignment was expressly stated to be 
made *' subject to a certain mortgage of the said lease- 
hold premises by the said J. Wood to the Walthamstow 
Building Society for securing the sum of 2002. and 
interest, but with all benefit of the proviso for redemp- 
tion contained in the mortgage deed thereof." 

The bill alleged that by a contemporaneous deed a 
power was given to Wood to revoke the trusts of this 
indenture, and that no consideration was given to 
Wood for the deed ; this was denied by the answer. 

The rules of the society did not affect the case. 

The trustees of the society were not aware of the 
assignment to the defendants, until, shortly before the 
sale to the plaintiff, some rather indefinite claim was 
made by them. 

The defendants had brought an action for ejectment, 
and the plaintiff, therefore, filed this bill, praying that 
the defendants might be declared to be trustees of the 
cottages for him, and might convey the same to him, 
and that the action might be restrained. 

The Master of the Rolls had made a decree accord- 
ing to the prayer of the bill, and the defendants ap- 
pealed from the whole decree. 

SouthgcUe, Q.(7., and^. O, Marten^ for the plaintiff. 

The society had not only a deposit, but an agree- 
ment to execute a mortgage. That meant such a 
mortgage as they usually required, which included a 
power of sale. 

In any case, an agreement to mortgage binds the 
mortgagor to execute a mortgage with a power of 
sale, 

Russell V. Place, 18 Beav. 21 (see p. 28) ; 
Bridges v. Longman, 2i Beav. 27 (see p. 29). 

An agreement to execute a mortgage entitles the 
mortgagee to a sale in a foreclosure suit, 
Matthews v. Gooday, 31 L. J. Ch. 282. 

As, therefore, the memorandum was prior to the 
defendants* purchase, the society's right was to have a 
legal mortgage with a power of sale, or to have a sale 
in this Court paramount to the interest of the defen- 
dants. 

The defendants had notice of the society's mort- 
gage, and, in their deed, treated it as valid. 

The defendants have not proved the consideration 
for their deed ; it is, therefore, void under 27 Eliz. 
c. 4. 

Selwyn, Q,C., and G. L. Russell, for the defendants. 

The memorandum of agreement to execute a mort- 
gage to the society does not mention a power of sale, 
and such a power cannot bo imported into it, nor can 
it be implied. 



Before 15 ft 16 Vict. c. 56, 8. 48, the Court could 
not alter the contract or enforce a sale against the 
consent of either party. And since that Act, fore- 
closure, not sale, is the remedy of an equitable mort- 
gagee, with an agreement for morl^gage, 
1 Seton on Decrees, 449 (3rd ed.) ; 
Samble v. W%Ls(m, 5 N. R. 395 ; 
London Monetary Advanos Company v. BrmEn, 

13 W. R. 490 ; 
Moore v. Perry, 1 Jur. (n. s.) 126 ; 
Underwood v. Joyce, 7 Jur. (n. s.) 666. 
If a power of sale is implied in a mortgage, the 
Act was unnecessary, and the insertion of the power in 
deeds is unnecessary. 

The cases of Russell v. Place and Bridges v. Longman, 
only show that an executor can insert a power of 
sale when he mortgages. Sometimes such a power 
cannot be inserted, 

Clarke v. The Royal Panopticon, 4 Drew. 26. 
The mention of the society's roortgsge in our deed 
does not alter the character of the memorandum. 

At the date of our purchase, the trustees had do 
power to sell, and the subsequent deed does not 
affect the matter. 

We gave consideration for our deed ; but if not, that 
defence might have been raised at law. 

A. G, Marion in reply. 

We are at any rate entitled to the conveyance of 
the legal estate. We were not bound to raise the ob- 
jection to the defendants* deed at law, when thd 
whole matter could be better dealt with in Equity. 

Under the Act, the Court has directions to order is 
immediate sale, 

Foster v. Harvey, 12 W. R. 92 ; 
Newman v. Seife, 88 L. J. Ch. 527. 

25 July, 1865. 

The Lord Chanosllob, said : It is not all^ 
by the defendants that Wood concealed from them 
or from Batley the existence of a mortgage to the 
Building Society for 200^., but they say, that there 
was nothing to point out to them, that there ^aa 
any power of sale in that mortgage, and so that 
they had no notice of what is in fact the foos- 
dation of the plaintiffs title. They therefore insist 
on their legal right under an assignment prior to the 
deed of the 18th of July 1849, Which created the 
power of sale. I cannot however think, that this is 
a claim to which this Court can listen. They had 
distinct notice of a mortgage to the Bnilding Society, 
and that must be taken to mean notice of the veij 
agreeoient, which was signed by Wood, when he de- 
posited the deeds on the 1st of May 1849. 

This indeed was not disputed ; but the contention 
at the bar was, that though by that agreement Wood 
engaged to execute a mortgage when called on to do 
so, such an agreement did not necessarily imply an 
agreement to execute a mor1^;age with apower of nie. 
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Be it 80. But it certainly did not import, that he 
would not give a power of sale. It left the terms of 
the mortgage to be settled between the parties, as they 
might deem right. And if the defendants chose to 
proceed with their purchase, without first ascertaining 
what were the terms of the mortgage contemplated by 
the parties, they must be bound by those terms when 
arranged. 

The defendants have no one to blame in this affair 
but themselves. It appears by Wood's receipts, that 
the first instalment of 50^. was not made till the yery 
day on which the assignment was made to the defend- 
ants. If therefore they had taken the ordinary pre- 
caution of communicating with the society, before the 
purchase was completed, they would have learnt the 
exact truth, and the society would have been able to 
state to them the exact nature of the mortgage they 
were about to require, and might have refused to 
make any advance, unless on a mortgage with power of 
sale prior to any assignment to the defendants. In- 
stead of this, with full knowledge that there was a 
mortgage subsisting against them, they chose to take 
an assignment without ascertaining the particulars of 
it, and by the terms and consequences of that mort- 
gage they must be bound. 

I think the decree of the Master of the Rolls was 
perfectly right, and that this appeal must be dismissed 
with costs. 



iB. I 

5. J 



Banks v, Gibson. 



Master of the BoUb. 

15, 16, 18 July, 1865. 

Partnership — Dissolution — Name or Style of 
Firm — GoodvM — Injunction. 

The Court will not, after the dissolution of a partner- 
ship, grant one partner an injunction against another 
who carries on the business separately, and iises the 
name or style of ihe original firm, unless the user of 
the name has been made the stibject of express stipula- 
tion beitoeen them. 

The name or style of a firm constitutes part of its 
assets, and is a proper subject for valuation. 

In 1851, the defendant entered into partnership 
with Joseph Banks, the plaintiff's late husband, for 
the purpose of carrying on the manufacture of black- 
lead {wncilsi at Keswick, in the county of Cumber- 
land. 

The business (which was originally established in 
1832, upon the premises known as the Greta Pencil 
Works), had previously been conducted chiefly under 
the management of a Mr. Foster, who retired in 
1850. 

The agreement between the defendant and Joseph 
Banks provided, that the partnership should continue 
for a term of fifteen years, from the 11th of October, 
1850 ; and that, upon the death of either of them 
before the expiration of that term, the exeoutors 



or administrators of the deceased partner should 
have the option of retiring from the business, or of 
continuing the same with the surviving partner, and 
that, in the event of their electing to retire, it 
should be in the option of the surviving partner, 
either to purchase the deceased partner's share, at 
a fair valuation, or to determine the partnership, 
and wind up the concern. The premises were to 
remain the property of the defendant, to whom they 
then belonged. 

Joseph Banks died in June, 1860, whereupon the 
plaintiff (as his widow and administratrix) continued 
to carry on the business jointly with the defendant, 
under the old style of '* Banks & Co.,'' until June, 
1864, when the partnership was dissolved by mutud 
consent, upon the terms of an agreement executed 
between them, which provided, inter alia, that the 
plaintiff should take and remove from the premises at 
Greta Mills, one half of aU the partnership stock 
(except the machinery and certain particulars which 
the defendant was to purchase at a valuation) ; and 
that the trade labels and stamps or dies which had 
been used by the firm should be forthwith destroyed 
and rendered unserviceable. The agreement con- 
tained no provision concerning the user of the name 
of the firm. 

After the dissolution, the defendant, on his own ac- 
count, carried on the pencil trade at the Greta works, 
under the style of Banks & Co., and circulated notices 
under the signature of ** Banks & Co.,** amongst 
the old customers of the firm. His trade bills were 
headed, in large type, as follows — 
** Established 1832. 
'* Banks* Co., 

" Black Lead Pencil Manufacturers to Her late 

Majesty Queen Adelaide ; the King of 

Saxony ; the Ring of the Belgians. 

<' Greta PencU Works and Black Lead Mills, 

Keswick, Cumberland." 

The pencils manufactured and sold by the defendant 
were also stamped " Banks & Co.," with the addition, 
"Greta Mills, Keswick!" 

The plaintiff likewise established a separate business 
at Keswick on her own account, and issued price-lists 
and circulars representing herself as the successor of 
the firm of Banks & Co. It appeared that at first 
she used the style of "Banks k Co.," but subse- 
quently carried on her business under the style of 
" Ann Banks, of the late firm of Banks & Co." 

In December, 1864, she filed her bill for an inj auc- 
tion against the defendant, charging that he was not 
entitled to use the name of Banks in connection with 
his business. 

Selwyn, Q.C., and Speed, for the plaintiff. 

The agreement to destroy the dies implied a stipu- 
lation that the old style of the firm was not to be 
used. 

The plaintiff is entitled to use her own name. 
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The style of " Banks & Co.'* is property, forming 
part of the good-will of the businessy 
MillingUm v. Fox, 3 M. ft C. 888 ; 
Churton ▼. Douglas, Johns. 174 ; 
SffiUh T. Evereil, 27 Beav. 446 ; 
MelUrsh t. Keen, 27 Beav. 236 ; & o. 28 BeaT. 
453. 
Defendant's condnet amounts to misrepresentation. 
He has no right of stmriTorship or suooession to the 
original firm, 

ffcUl y. Barrows, 1 K B. 543 ; s. o. on appeal, 
8 N. B. 259. 
The style is personal, not local. 
Bury V. Bedford, 9 Jur. (n. b.) 956 ; 33 L. J. 
465. 
If it is property in common, defendant has no right 
to use it to the prejudice of plaintiff. 

James, Q.C., and Hall, for defendant 
Defendant han done nothing in contrayention of 
any rule in Law or Equity. There has been no inra- 
sion of right, 

The Leather Cloth Company ▼. The American 
Leather Cloth Company, 2 N. B. 481 ; s. c. 
on appeal, H. of I*, 6 N. R. 209. 
A trade-mark is joint property. The surviyor has 
a separate right to the use of it against the represen- 
tatives of a deceased partner. Upon a dissolution 
of partnership,, there is a tenancy in common, 
WebsUr y. Webster, 3 Swans. 490 ; 
LeuHs y. Langdon, 7 Sim. 421 ; 
Dent V. Turpin, 2 J. & H. 189. 
There was no reseryation in the agreement, 
Johnson y. ffelleley, 6 N. B. 4 ; s. c. on appeal, 
211. 
Neither partner had an ezolusiye right against the 
other. Each took the ohance of benefiting by the good- 
will of the old firm. 

Selieyn, Q.C., in reply. 

The Master of the Bolls said : He tliought, 
upon the general principles which governed this class 
of cases, that the plaintiff was not entitled to the 
injunction prayed for. The name or style of the 
partnerahip after so many years' continuance, had 
become a valuable asset of the firm. If the whole 
business had been sold to a stranger, or taken by one 
of the partners, the trade-mark or style would have 
been comprised as an item in the valuation of the 
goodwill. In the present case, where the partnership 
had been dissolved, and no stipulation made with 
regard to the future use of the name, each partner was 
entitled to employ it as part of his own share in the 
assets. If it was intended that one partner should 
have the exclusive right against the other, an express 
restriction or stipulation to that effect should have 
been inserted in the agreement. 



Master of tho BqUb. } j^ y^j^ 
22, 24 JuLT, 1865. l 

Willy Construction — Time for JMertaining 
Clou. 

A testator by his will, afler giving life edates to 
his widow and his sister sttecessively, directed ttot, 
after the dealh of his sister, his residi^ry penamd 
estate should go to his surviving brothers and (heir 
children, to be divided eguaHy between them. Tlu 
widow sttrvived her sister-in-law, as also her brothers- 
in-law; two of whom only left issue surviving the 
widow : — 

Held, thai the class was to be ascertained at the deaik 
of the tndow, and that the surviving children of the tm 
brothers took per capita. 

This was a petition for obtaining a declaration irith 
respect to the distribution of a fund which had bees 
paid into Court under the Tmstee Belief Act, th« 
question being at what time the daes, among whom 
the fund was divisible, was to be aaoertained. 

Francis Fox, by his will, dated the 24th of Usreh, 
1795, gave Ruccessive life estates in his residuaiy per- 
sonal estate to his wife, Hester Fox, and his suter 
Elizabeth Allen, and then oontiniied " it is my mind 
and will that, after the death of my sister Elizabeth 
Allen, the residuary effects should go to my sarviTing 
brothers and sister, and their children, to be divided 
eqiially between them." 

The testator died on the 8th of May, 1795. 

Elizabeth Allen, the second tenant for life under the 
will, died in May, 1810, and the widow, the first 
tenant for life, died on the 21st of October, 1859. 
Three brothers, and one sister beside Elizabeth Allen, 
survived the testator. There were no isne of any 
deceased brother or sister living at tho time of th« 
testator^s death. 

The three brothers and the surviving sister aU dial 
after the death of Elizabeth Allen, but before the death 
of the widow. 

At the time of tho widow's death there Irere living 
children of two of the brothers, the other brother and 
surviving sister having died without issue. 

£, F. Smitlh, Q.a, for the petitioners, aigned 
that the word "surviving" applied to the brother* 
and sister living at the time of the testator's death, 
excluding Elizabeth Allen. The intention of the tes- 
tator was, that the residuary personal estate should be 
divided into four shares, and that the children of 
the brothers or sister dying in the lifetime of tho 
survivor of the tenants for life, should take per 
stirpes. 
fie cited or referred to 
Shailerv. Groves, 6 Hare, 162 (reported differcnllj 

iu 11 Jur. 435, aud 16 L. J. Ch. 367) ; 
2 Jarm, Wills, 691 ; 



29 JuLT, 1866.J 



THE NBW RBPORTS. 



375 



EvcmM ▼. JI^MMM, 25 Beav. 81 ; 
KiddY. North, 8 De G. M. ft G. 951. 

(7. S. Fox, for the sarviTing children of the brothers, 
contended that the time for ascertaining the class was 
the death of the widow, the surriying tenant for 
life, 

Atkkwm V. Baiirum, 28 Bear. 219« 

RomiUy and Po6k8 for other respondents. 

Thb Hastsb of ths Bolu said : Hd was of 
opinion that the present case most nearly resembled 
that of AtkiiMm v^tBartrum {loe, eit,), and that the 
word "sorviving ** here, belonged to the whole class. 
That the period of distribution was the death of the 
surviving tenant for life, and that the class consisted 
of the brothers and sister of the testator (exdnsive 
of Elizabeth Allen), and their children. They must 
snrvive the tenant for life, and then they take per 
eapUa and not per aHrpes, As the sister, Elisabeth 
Allen, did not snrvive the widow, the first tenant for 
life, the death of the latter must be the time for 
ascertaining the class. He considered that this de- 
cision was consistent with ShaiUr v. Grooee (loe. ciL), 
It was clearly consistent with the decree in that case, 
and if the word "or" and not ''and" had been 
used in the will, the point could not have arisen : 
He should make a declaration in accordance with that 
view. 

ifffiii<tf«-~Direot a reference to Chambers, to ascer- 
tain what children of the brothers or sister survived 
the tenant for life. 

^""^^r"*^*^.?^"*- \ POWELL t.. OaKLBY. 

24 July, 1865. > 

Practice — Ward of Court — Contempt — Infants 
Settlement Act^lS & 19 Tict. c. i^^Post- 
Nuptial Settlement, 

The Infants Settlement Act enables the Court to 
make a poet-nuptial settlement on an infant tpard, 

A young lady, an infant ward of Court, having 
married without the Court's sanction, her trustees and 
testamentary guardian presented a petition, entitled 
in the above suit, upon which an order was made for 
a strict settlement on her of her fortune, — ^to exclude 
the interference of the husband, and to debar him 
lh)m taking any interest under it. 

Her property comprised real and personal estate in 
possession, part of which was settled to her separate 
use under her father^s will, and also a contingent 
reversionary interest in real and personal estate. 

A settlement having been prepared, out of Chambers, 
a second petition, entituled in the suit and in the 
vaatter of the Infants Settlement Act, was now pre- 
sented by the former petitioners and the wife for 
the approval of the settlement by the Court, Uk ac- 
cordance with the 8rd section of the Act. 



A question was rsised as to the applicaUon of the Act 
to post-^upHal settlements, and also as to the resettle- 
ment of tiiat part of the lady's fortune ifhich was 
previously settled to her separate use, it being pro- 
posed (inter alia) to plaee a restnunt on anticipation, 
and to make the wife release a power to appoint by 
will a life interest to her husband. 

Speedf and 0, B, Finch, for the petitioners. 

Jacksom, for the respondent (the husband). 

Thb Master op this Rolls held, that the Act was 
wide enough to extend to post-nuptial settlements, 
and ordered, as to the wife*s settled property, that the 
fowQT to appoint by will a life interest to her hus- 
band should not be released, but so far limited, as to 
be exerciseable only in the event of there being no 
children of the marriage. 

JftnMltf.— The alteration in the drafts to be agreed 
upon by counsel, with a reference in case the parties 
differed to the Chief Clerk; the settlement, when 
prepared, to be executed by the infiint 



Emder8l67,V.-C. ) 
6. J 



Buck v, Barwisb. 



14, 19 July,, 1865. 
Willf Comtruction^-JoiM Tenancy. 

A testaior bequeathed property to a tenant for life, 
and after her death to her children: — 

Held, that the children took de joint tenants ; 

Semble, had the gift been made contingent on their 
attaining twenty-one, they toould have taken as tenants 
in common. 

This was a petition for the payment of money oat 
of Court 

James South Barwise, by his will, dated the 6th of 
February, 1844, gave and bequeathed all his real and 
personal estate, subject to the payment of his debts, 
to trustees upon trust for sale and investment ; and 
he gave the whole interest, arising from his property, 
to his brother George, and his wife Martlia ; and after 
their death, the interest was to be enjoyed by their 
daughter Sarah, the wife of W. D. Buck ; and after 
her death, the property was to go to '' her children or 
heirs for ever." 

Uartha Barwise died in 1860. George Barwise in 
1861. 

By au order made in this suit in April, 1862, the 
fund representing the testator's estate, was ordered to 
be carried over, in trust to an account to be entituled 
"the account of the plaintiff & A. Buck, the wife of 
W. D. Buck, and her children or heirs for ever ;" and 
it was ordered that the dividends of the fund should be 
paid to S. A. Buck for her separate use for life. 

Mrs. Buck died in April, 1865, having had eight 
children, — two of whom predeceased her, under age. 
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The present petition was presented by the six re- 
maining children, claiming the fond in equal shares, 
and asking that the same might be paid to them 
accordingly. 

W. D. Buck, the husband of the late Mrs. Buck, 
asserted that the two children who had died before 
her were entitled each to a share in the fund, and, 
therefore, that the fund must be divided into eight 
shares, and the shares of the two predeceased children 
paid to him. 

Bevir, for the petitioners^ relied on his Hononr^s 
judgment in 

Hand v. North, 3 N. R. 239, 
«nd the cases there collected. 

Tripp, for W. D. Buck, argued that the children of 
Mrs. Buck could not take as joint tenants, for their 
interests vested at different times, 

Blackstone^s Commentary, b. 2, p. 1, c. 8 ; 
Co. Lit. 188 a. 
Kenworthy v. Ward (11 Hare, 196), and similar 
cases, had been decided on an erroneous principle. 

19 July, 1865. 

Ktndessley, y.-C, said : The question was. What 
was the effect of a bequest to a lady for life, and, 
after her death, to her children or heirs for ever ? 
There had been some discussion as to the effect of the 
words '*or heirs for ever:*' they must either be 
synonymous to, or substitutional for, children ; and 
as there were children to take, it made no difference 
which they were. 

The only point really {m controversy was, Did 
Mrs. Buck's children take as joint tenants, or as 
tenants in common ? Looking at the previous cases, 
he had no difficulty in saying, that the children took 
as joint tenants. In the first case on the point, 
WoodgaU v. Unwin (4 Sim. 129), the gift was to 
children when they attained the age of twenty-one. 
This made it impossible for them to take as joint 
tenants ; for if the tenant for life had died, leaving 
some children above and others under twenty-one, 
some of the children would have had vested interests, 
and others not. Then followed the case of Amies v. 
SkiUem (14 Sim. 428). There, as here, the gift to 
children was not made contingent on their attaining 
twenty-one ; and it was held, that they took as joint 
tenants, although coming into esse at different times. 
Then came Kenworthy v. Ward (loe. ciL), There, 
Wood, y.-C, went elaborately into the subject, and 
said ho could not see any ground of distinction 
between the two previous cases : with all deference, 
he, his Honour, thought he could. In Band v. 
North {loe, cit.), he had followed the similar case 
of Woodgate v. Unmn {loe. cU.) In McGregor v. 
McOregor (1 De Q. F. & J. 68), the distinction be- 
tween the two classes of cases was recognised. In the 
present case, the vesting was not contingent on attain- 



ing twenty-one ; and, following the preceding cases, 
he considered that Mrs. Buck's children took as joint 
tenants. 

KiiidepaIey,V..C. } huttok tf. Bmibt. 
22, 24 July, 1865. 1 

Company— \^ d& 20 Vict, <?. 47, «. 12—25 ife 26 
Vict c 89, «. 50. 

All the original shares of a company , which teas 
constituted under 19 d: 20 VieL e. 47, had not been 
issiud; a meeting was held tmderJiS is 26 VidL c 89, 
s. 50, to give the dvreetors power to issue preferential 
shares : — 

Held, that siufih aUsroHon was not within the power 
ofawjeetimg. 

This was a motion to prevent the directors of the 
Scarborough Cliff Hotel Company issuing preferential 
shares. See Button v. Scarborough Cliff Botel Com- 
pany Limited, 5 N. B. 503, where the preliminary 
facts are fuUy stated. 

After the injunction was granted in that suit, a 
general meeting was convened for varying the articles 
of association, under section 50 of the Act of 1862, 
and thereby giving the directors power to issue pre- 
ferential shares. The meeting was held, and a special 
resolution was duly passed, to give the directors that 
power. 

The present suit was instituted to prevent the issue 
of such new shares, on the ground that the alteration 
was one, which it was not within the power of a 
general meeting to make. 

JBaUy, Q.C, and Speed, for the pkintiffs. 
Section 50 did not include such an alteration as 
this, which would be an alteration in the constitation 
of the company ; 

Bryon v. The Metropolitan Saloon Omnibus Com- 
pany, 3 De G. & J. 123. 
This was governed by 
19 & 20 yict c. 47, s. 12, table B, clause 21 ; 
Smith V. GoldsvDorthy, 4 Q. B. 430 ; 
(7<ww< V. Barris, Turn. & R. 496. 

The Attorney- General and Bury, for the defendants, 
said, the Legislature had thrown the payment of divi- 
dends and distribution of shares into that part of the 
companies' regulations which was changeable ; 

25 & 26 yict. c. 86, ss. 12, 14, 50, 176, and 196, 
clauses 3, 4, and 6. 

24 July, 1865. 

KiNDBitSLBY, y.-C, without coUing for a reply, 
said : The company had been able to place only 6000 
of their 12,000 shares. They were in want of money, 
some they had borrowed on mortgage, but stiU they 
were in want of money. The directors, and the 
majority of shareliolders, accordingly, passed a resolu- 
tion to issue the remaining shares as preference. The 
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plaintiffs, however, thooght it woald be wiser to wind 
up the company, and they filed a bill to restrain the 
issue of these shares. When the former case came 
before him (5 N. R 503), it was pressed on him that 
the company had power to alter their articles of asso- 
ciation ; his answer was, that whether there was or 
was not power to alter them, they had not been altered. 
Then the directors thought of creating a new class of 
shares, which should be preference shares. For this 
purpose a meeting of shareholders was called, and a 
resolution passed which purported to alter the articles 
of association. The Companies* Act of 1862, required a 
memorandum of association ; the 8th section prescribes 
its contents in the case of a company limited like the 
present one. The 1 2th section allows this memorandum 
of association to be, under certain conditions, modified 
in some ways, one being by the increase of its capital, 
but save as there mentioned no alteration might be 
made in the memorandum. The 14th and 15th sec- 
tions referred to the articles of association, and the 
15th prescribed that the regulations contained in 
Table A in the first schedule to the Act, should apply 
to erery company, unless excluded or modified by the 
articles of association. The 50th section regulated 
alterations of the articles of association, and came 
under that part of the Act which dealt with the 
management and administration of companies. 
He thought that it could not have been intended to 



allow alterations of the whole scheme of a company. 
In Bryon v. Metropolitan Saloon Omnibus Company 
(loc eiL), Turner, L.J., drew a distinction between 
provisions which are part of the constitution of 
a company, and provisions which deal only with the 
management thereof! Adopting this distinction, the 
question here was, Would not this alteration be an 
alteration in the constitution of the company ? He 
thought it clearly would. The construction to be put 
on the contract of the plaintiffs on entering the com- 
pany was, that they agreed to any alteration which 
should be an alteration merely in the management of 
the company ; not so to an alteration in its constitution. 
The primary intention here was, that the shareholders 
should stand pari paasii : this seemed to him to be 
inherent in the nature of such a company. All the 
shareholders were to be co-partners together ; and the 
present proposal was, to give one co-partner a prefer- 
ence over another (a preference possibly to an unlimited 
extent), without the consent of the latter. Was not 
this an alteration in the constitution of the company ? 
It must be. How could the present device make it 
otherwise ? There certainly were companies compre- 
hending different classes of shareholders ; but then 
these classes had existed from the beginning of the 
company. 

This alteration could not be allowed, and the in- 
junction must be granted. 
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^ Jokes v. Tux Kxbsr 
House of Ii<N?dfl. I Docks Am) Habbouk 
18, 19, 22, 28 Feb., J Board. 

7 Jttlt, 1864 ; ] The Mersbt Docks ajto 

22 Juke, 1866. Harbour Boabd v. 

» ^ Camerok. 

Presentr—TBX Lobd Chancellor, Lord CBANWoftTH, 
Lord Chelmsford, and Lord Eingsdown (Judges 
siunmoned). 

Foor^Rate — Meaning of Beneficial Oecupatioik'^ 
Who exempt from Maiet — Crown — TmOeet 
of Public Works — Tnutees of Charitiei — 
43 Eliz. c. 2, 6 (fc 7 WiU. 4, c 96. 

flu ocaqtatian to tmpport a poor-rate, mtui U 
*' beneficial ;" that it, ihe oceupaHon vsu$t It ^ pro- 
perty yielding, or eapahle of yielding, a net annueU 
value; viz., a dear rent over and above the probable 
average anmuU eoet of the repairs, ineuramoe, and other 
expenses, if any, necessary to maintain the property 
in a state to coinynand such rent. 

The Crown, and the direct and immediate servants 
of the Croion, whose occupation m th^ occupation of the 
Crown, are the only occupants who are exempt. 

Where valuable property is sought to be exempted 
on the ground that it is occupied by bare trttstees for 
public purposes, the public purposes must be such as are 
required and created by the Government of the country, 
and are, therefore, to be deemed part of the vm and 
service of the Crown* 

These were appeals from decisions of the Court of 
Exchequer Chamber, upon special cases, in two actions 
of replevin ; the questions raised being as to the liabi- 
lity of the Liverpool and Birkenhead Docks respec- 
tively to be assessed for poor-rates. 

The Liverpool Dock estates were originally vested 
in the mayor, aldermen, and common council of the 
borough of Liverpool, as trustees under certain Acts 
of Parliament, twenty-two in number, and extending 
from the first year of Queen Anno to the twenty- 
first of her present Mtgesty, but by the 20 k 21 Yict 
c. clxii., both the Liverpool and the Birkenhead Docks 
were vested in one set of trustees, styled **• The Mersey 
Docks and Harbour Board." 

Under the various Acts above referred to, the 
docks were to be kept up by rates levied solely from 
vessels using the same, such rates being applicable, 
first, in paying the interest on the debt, next in main- 
taining the docks and the works in connection there- 
with, and lastly, in the event «of there being any sur- 



plus^ in reduction of the ntes levied from the ships 
usisig the docks. No prafit was derived by the Boaid, 
or any member thereof from the docks. 

The Board having been assessed, and distresses 
levied for non^paymeat of the nte, the Boazd braoght 
aetiont of replevin. 

The Coort of Ezeheqner Chamber, affirming the 
Court of Common Pleas, held that the Birkenhead 
Docks (Tlu Mersey, <fo., v. Cenneron) were, but that 
the liveipool Docks (Jonea v. The Mersey, dx.) wen 
Bot, liable to be rated. 

The proceedings in the Ceorta below are reportfld 
8 G. B. (N. 8.) 114 ; 30 L. J. K. C. 185, 2S9. 

Sir F. Kelly, Q.C., Quoin and Parher, for the 
Board, insisted that the question had been formsllj 
decided in their favour, in 

Rex T. The Inhabitants of Liverpool, 7 6. & Cr. 
61 ; s. c. 9 D. & B. 780. 
They also cited. 
Rex V. Commissioners of Saltef^s Load Sluice, 4 

T. R. 730 ; 
Bex V. Trustees of River Weaver Navigation, 7 

B. & C. 70 ; 
Rex V. Beverley Qas Works, 6 Ad. & E. 645 ; 
Reginay. Mayor, dx,, of Liverpool, 9 Ad. & £• 

435; 
Regina v. Guardians of WaUingford Union, 10 

Ad. & E. 259 ; 
Crease v. Sawle, 2 Q. B. 862 ; 
Regina v. Inhabitants of Exminster, 12 Ad k 
K 2. 
They argued further, that the Acts 4 & 5 Vict c 
xxz., and 11 Vict. c. xxx., which had been passed 
since the decision in 

Regina v. Mayor, Ac., of Liverpool loc dt., 
recognised that the docks were not liable. 

Bouill, Q.C. ; Mellish, Q.C. ; and C. Button, for 
the overseers, cited, 

Regina v. Badcock, 6 Q. B. 787 ; 

Regina v. Overseers ofLongwood, 13 Q. B. 116; 

Regina v. Harrogate Commissioners, 15 Q. B. 

1012; 
Regina v. Inhabitants of Kentmere, 17 Q. B. 

651; 
^Trustees of Birkentuad Docks v. Overseers of 

Birkenhead, 2 El. & Bl. 148 ; 
Rcgin<i v. Temple, 2 El. & BL 160 ; 
Mayor of Liverpool v. Overseers of West Ikrby, 

6 EL & Bl. 704 ; 
Regina v. Churton, 28 L. J. M. C. 181 ; 
Regina v. Trustees of River Lea, 19 J. P. 319. 
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Their Lordships proposed the following queationB to 
the Judges: 

Ist Whether the Board were occnpiers of the 
docks Tested in them within the mesning of the Act, 
43 Eliz. c. 2. 

2nd. Whether, if they were occnpiers within the 
ststote, they were exempted by the effect of the 
statutes 4 Vict. c. SO ; 9 & 10 Yict. e. 119 ; 11 Vict 
c'lO; 18 ft 19 Yict c 174; and 21 & 22 Yict c. 92; 
or by reason of the .porposes for which they occupied 
^e docks. 

Srd. Whether the 26th and 27th sections of the 
Act, 20 h 21 Yict c. 162, imposed upon the Board a 
liability to poor-rate. 

7 July, 1864. 

Blackbuszt, J., now delivered the opinion of 
Pollock, C.B,, Williams, Blackburn, and Mellw, J/., 
and PtsioU, B. {Bytes, J., dissenting), who were 
of opinion that the first question ought to be 
answered in the affirmative. Although the words of 
the let section of 43 Eliz. c. 2, might seem to give the 
overseers a discretion to tax each inhabitant of a 
parish in such arbitraiy sum as they might think fit, 
yet it had been long settled that the taxation must be 
equal, and proportionate to the value of people's means. 
This principle was affirmed by 6 & 7 WilL 4, c. 96, 
which enacted that no rate should be valid unless 
made ^'npon an estimate of the net annual value of 
the several hereditaments rated thereunto, that is to 
say, of the rent at which the same migfat reasonably 
be expected to let, from year to year, free of all usual 
tenants' rates and taxes, and tithe commutation rent- 
charge^ if any, and deducting therefrom the probable 
average annual cost of the repairs, iasnrance, and other 
expenses^ if any, necessary to maintain them in a 
state to command such rent." 

In ordOT, then, that a valid rate might be imposed, 
it was essential that the occupation should be of value 
beyond what was required to maintain the property, 
as otherwise there would be nothing to rate. The 
question, whether replevin lay, having been waived, 
need not be considered : it was clear that there could 
be no valid rate unless the occupation was such as to 
be of value ; and if the words, '' beneficial ooeupation '* 
were to be understood as meaning merely that the 
occnpation was of value (which was obvioosly the sense 
in which the phrase was used in many of the cases 
cited at the Bar), it was dear that a beneficial occupa- 
tion was essential as the foundation <^ the rate ; but it 
was equally dear that, if the phrase was taken in that 
limited sense, the Board had a beneficial occupation, 
for they actually occupied land as docks, and in virtue 
of that occupation received at tiiat time payments 
from the shipping using the docks greatly in excess of 
what was necessary to maintain the docks. There- 
after the chai|;es on shipping might be reduced, so as to 
dimmish greatly the revenue derived from such occu- 
pation,— possibly to such an extent as to render it no 



greater than what would be required to maintain the 
docks ; but whilst the dues were maintained at their 
then rate, it was clear that the hypothetical tenant, 
under the Parochial Assessment Act, would give for 
the occupancy of the docks, as then enjoyed by the 
Board, a rent greatly in excess of what would be 
necessary to maintain the docks in a state to command 
that rent. 

YHiere there was an actual demise of property to an 
occupier, who paid rent, the tenant, if a subject, was 
rateable without any regard to the purposes to which 
the rent paid by him was applied. It mattered not 
whether the landlord enjoyed the rent himself, or paid 
it as interest to mortgagees, or even (as in the case of 
Crown property) paid it into the Consolidated Fund, 
or to the Privy Purse of the Sovereign. 

The occupier in each case was rateable. Apart firom 
the decisions, it would seem that where the owners 
were themselves in occupation and received the value, 
the amount of which was measured by tiie rent which 
the hypothetical tenant would give, the purposes to 
which that amount was applied ought to be as Imma- 
terial as if there was a real demise at that rent, and 
the occupiers, if subjects, ought to be rated, whatever 
the purposes of the occupation, unless some special 
enactment exempted them. But the decisions had 
settled that there was an exemption; and the im- 
portant question in the present case was, what was the 
nature of the occupation to bring the case within that 
exemption. 

On this point the decisions were, to some extent, 
inconsistent. The Crown, not being named in the 
statute of Elizabeth was not bound by it : no rate 
could be imposed on the Sovereign in respect of lands 
occupied by Her Majesty, or by her servants for her. 
The exemption depended entirely on the occupier, 
and not on the title to the property. Crown tenants 
paying rent were rateable. So, even of apartments, 
in Hampton Court, a royal palabe, gratuitously as- 
signed to a subject and occupied by the subject for his 
own benefit, Be^na v. Ponsonby (3 Q. B. 14) ; contra 
of a lease of private property taken in the name of a 
subject, where the occupation was on behalf of the 
Sovereign, Lord Ainhcrst v. Lord Somers (2 Term 
Rep. 872). 

So far, the ground of exemption was perfectly intel- 
ligible ; but the cases went much further. A series 
of decisions had established that, where property was 
occupied for the purposes of the government of the 
country, including the police and the administration 
of justice, no one was rateable for siich occupation. 
So of property occupied for such purposes by servants 
of the great departments of State, as the Post Office, 
Bmiik V. Birminffham (7 El. ft BL 483) ; the Horse 
Guards, Lord Amherst v. Lord Somers (2 Term Bep. 
372) ; the Admiralty, BegifM v. Stewart (8 EL ft Bl. 
860) ; and also even of property occupied by local 
police, Justices of Lancashire v. Shelford (£1. B. ft E. 
; or of county buildings occupied for the Assizes, 
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and for Judges* lodgings, Hodgson v. Carlisle (8 El. & 
Bl. 230) ; or of a county court, JRegina v. Manchester 
(3 £L & Bl. 336) ; or a gaol, Bcffina y. Shepherd (1 Q. 
B. 170). 

In these latter cases, it was difficult to maintain that 
the occupants were strictly servants of the Sovereign, 
so as to make the occupation that of Her Majesty ; 
but the purposes were public purposes, falling within 
tbe province of Government, and committed to the 
Sovereign ; and tlie occupation might be considered 
in eonsimili easu. So far the decisions were uniform, 
and not disputed at the Bar. 

Some cases on charities had been cited, but were not 
pressed, and need not be considered, as the Docks 
clearly came under no such head. 

Their Lordships then proceeded to notice the case of 
Sex V. St. Luke's (2 Burr. 1053), where Lord Mans- 
field was reported to have said : " As to the lessees, 
mere nominal trustees cannot be esteemed occupiers, 
or rated as such.** In the subsequent case of Rex 
T. St, Bartholomew's (i Burr. 2435), Lord Mansfield 
said : "The Corporation of London are not, de fa/do^ 
the occupiers of the hospital ; the poor are the 
occupiers, but fJhey are not rateable." If Lord Mans- 
field meant, that those in whom the legal estate 
was vested were not necessarily the occupiers, the 
position was undoubtedly true ; but if he meant (as 
Lord Kenyon, in R&c v. Salter*s Load Sluice {loc. 
ciL) rather seemed to think he did), that persons 
in actual valuable occupation of property were not 
rateable if they occupied in a mere fiduciary capa- 
city, that was a position which could not be main- 
tained. The counsel for the Board, without going 
that length, contended, that such was the law where 
it was a public trust ; and they cited authorities which, 
they contended, must be overruled, unless that posi- 
tion was established. 

Their Lordships thought that was so ; but they 
also thought, that there were authorities which must 
be overruled, if that position were to be established. 

Their Lordships then commented in detail upon 
Rex V. Salterns Load Sluice {loc. eU.) ; Rex v. InhaU- 
tants of Liverpool {loc cU.); and Rex v. Weaver {loc. 
eit.), and said) there could be no dispute that the last 
three cases, if they were to be followed, were decisive in 
favour of the Board, at all events, in the Liverpool 
Case, and that they reduced the Birkenhead Case to 
the point mentioned in the third question ; but they 
thought that the counsel for the Board had fallen into 
a fallacy when they said, that the decision in the 
Liverpool case had acquired additional authority from 
being acquiesced in ; as though parties who had been 
held liable to a rate, might bring replevin and appeal 
against the rate, but when a rate had been quashed by 
the Court of Queen's Bench, the parish officers had no 
means of again raising the question. 

The next case was Oovemors of Bristol Poor v. Waite 
(5 Ad. & E. 1), where the governors were held to be 
occupiers, within the meaning of the Act, of land 



taken by them for putting out their poor. Their 
Lordships thought that case could not stand with th« 
cases before noticed. The governors of the poor were 
as much bare naked trustees, as the CommisaioneTs of 
Salterns Load Sluice. 

The Municipal Corporation Act, 5 & 6 Will 4, 
0. 76, restricted the power of certain municipsl corpo- 
rations over what had been their private estates, and 
compelled them to pay the net proceeds into the 
borough fund, which was applicable, after paying debts 
and expenses, for the public benefit and improvemeat 
of the borough. The Court of Queen's Bench, in 
Regina v. Mayor, «fcc, of Liverpool (loc cU.\ rely- 
ing upon Rex v. Mayor, Ac, of Liverpool (loc di.\ 
and Rex v. Weaver (loc. cU.), held that the effect of 
this Act was to render the corporations no longer 
liable to be rated. The Court there did not refer to 
Governors of Bristol v. Waits {loc ciL), yet they fol- 
lowed that last case in Regina v. WaUingford (he 
ciL). The effect of Regina v. Mayor, die, of Lim- 
pool (loc. cU.), was nullified by the Act of 4 & 5 Vict 
c. 48, which, however, did not declare that decision to 
be erroneous. That was the latest authority in point 
of date in favour of the Board. Contrary to it were 
Regina v. Badeoek (loc cU.), Regina v. Longwood (loc 
cit.), Trustees of Birkenhead v. Overseers of Birkm- 
head (loc. cil.), Regina v. Trustees of River Lea (te, 
cit.), and Tyne Improvement Commissioners v. Ckirten 
(1 £1. & £1. 516), and upon those authorities their 
Lordships thought it impossible to support the deci- 
sions relied upon by the Board. The law being in sn 
unsettled and inconsLstent state, the balance of con- 
venience was in favour of adhering to the more recent 
decisions, and on principle it seemed clear that the 
Board ought to be rated. 

The Mersey Docks were, no doubt, a great publie 
benefit, but not more so than the docks in the 
Thames, all of which were in the hands of private 
companies, and were undoubtedly rateable. The rate 
was imposed, not in respect of the value of the benefit 
conferred on the public, or on that portion of it wbid 
used the docks, but on the occupiers of the docki 
in respect of the value to them derived from the pay- 
ments taken for that use. Their Lordships thon^t 
it impossible to point out any real distinction in that 
respect between the occupation of a dock formed bj a 
company under an Act of Parliament, incorporating 
the Companies Clauses Act and the Harbours, Docks* 
and Piers Clauses Act, 1847, and the occupation of 
the Mersey Docks by the Board. 

A company forming a dock under an Aet incorpo- 
rating those Acts, was bound to maintain tiie dock, 
and to keep harbour-masters and other offioeia, and 
to allow the public to use the dock onp^rmentof 
rates. By those means they confened a benefit <» 
the public. The company, by virtue of iti ttaaf^on, 
received the rates on shipping using tiki teles sod 
the amount thus received was applioahto in hssfotg 
up the docks, then in paying inlenilF 0ir|MB% tkt 
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amount of which was limited, and then in paying 
dividends on the share capital, and it was common to 
have a mazimmn limit pnt on the rate of the dividend ; 
when that maximum was reached, the rates must be 
lowered. It was indisputable that a company thus 
occupying a 'dock was rateable. Now if, without 
altering in any way the mode in which the docks were 
enjoyed by the public, or altering the rates levied, or 
the management of the docks, the name of the body 
occupying them were to be changed from " company " 
to ** board," and if, instead of the company paying to 
the shareholders a maximum dividend on their capital, 
the board were to pay the same identical sums to the 
same individuals, calling them "interest on bonds," 
instead of "dividend on capital,'' what difference 
wonld it make? If Jlex v. InhabitaTUa of Liverpool 
ifoc eU.) was to be supported, it made this difference, 
that whereas " the company *' was rateable, the occu- 
pation by virtue of which it had been rated became 
one for public purposes, in virtue of which the 
Board could not be rated. If the decision in Tyne 
Chmmissionen v. ChirUm {loe, eit.) was to be sup- 
ported, the change in name made no difference in the 
rateability. Their Lordships thought the latter the 
correct view. With respect to the second question, 
they thought there was nothing in the matters referred 
to which would exempt the Board, and that for the 
reasons given in the answer to the first question ; and 
they were further of opinion, that the statutes appli- 
cable to the Liverpool Docks did not exempt them. 
There were no negative words prohibiting the appli- 
cation of the rates to the payment of poor-rates, 
and they thought, in conformity with the deci- 
sion in Tyne v. ChirUm {loc. eiL\ that enact- 
ments directing that the revenue should be applied 
to certain purposes, and no other, were directory 
only, and meant that, after all chaiges imposed by law 
on the revenue had been discharged, the surplus, 
which otherwise might have been disposed of by the 
recipients at their pleasure, should be applied to those 
purposes. The answers given to the first and second 
questions, in effect answered the third. Liability to 
poor-rate was imposed on the Board by the general 
law, and not by virtue of the sections of the Act 
referred to. 

22 Juke, 1865. 

The Lobd Chanoblloa (Loud Westbubt) said : 
The questions raised in this appeal depend in great 
measure on the inquiry, What is the occupation of 
real property which is liable to be rated under the 1st 
section of the Act of the 48rd Eliz. c. 2 ? Indepen- 
dently of the decided cases, several of which are 
irreconcilable with each other, it would seem to be 
easy to answer this inquiry— and having regard to 
the Parochial Assessment Act (6 & 7 Will. 4, c. 96), 
it may be said in answer that, " Occupations to be 
rateable must be of property yielding or capable of 
yielding^ a net annual value ; that is to say, a dear 



rent over and above the probable average annual cost 
I of the repairs, insurance, and other expenses, if any, 
necessary to maintain the property in a state to com- 
mand such rent." 

It is in this sense that I understand the words 
I "beneficial occupation" wherever it is said that to 
, support a rate the occupation must be a beneficial one. 
I For on principle it is by no means necessary that the 
occupation should be beneficial to the occupier. It is 
I sufficient if the property be capable of yielding a 
dear rent over and above the necessary outgoings. 
The only occupier exempt from the operation of the 
Act is the king, because he is not named in the statute, 
and the direct and immediate servants of the Crown, 
whose occupation is the occupation of the Crown 
itself, also come within the exemption. But this 
ground of exemption does not warrant many decisions 
which have held that property used for public pur- 
poses is not rateable. So also trustees who are in law 
the tenants or occupiers of valuable property upon 
trust for charitable purposes, such as hospitals or 
lunatic asylums, are in principle rateable, notvrith- 
standing that the buildings are actually occupied by 
paupers who are sick or insane. 

If the matter were res imUgra I could not concur in 
the decision of Lord Mansfield in the Com ofSL Lukes 
Hospital (loe, cU,\ in which he is reported to have said, 
that mere trustees cannot be esteemed occupiers or rated 
as lessees*; or with hiscondusion in the case of The King 
V. St. Bartholomew's (loc cU.), But with a slight verbal 
alteration, I entirdy agree with the remark of the 
learned Judges in the present case, that if Lord Hans- 
field meant that the persons in the legal occupation of 
valuable property are not rateable if they occupy in a 
merely fiduciary character, that is a position which 
cannot be maintained. 

It is to these observations and decisions of Lord Kans- 
field, it appears to me, that the erroneous doctrine of 
several subsequent^dedsions is to be attributed. This 
is plain on an examination of Lord Kenyon's judg- 
ment in the subsequent case of The King v. The Com- 
missioners of Salter's Load Sluice (loc. eit.) Lord 
Kenyon refers to'the'deciaion in the case of St. Luke's 
Hospital, and adopts the position that trustees who 
have a bare naked trust, not coupled with any interest, 
are not liable to be rated; and he uses language 
which, with the decisions of Lord Mansfield, has'intro- 
duced the notion that if valuable property be in the 
possession of trustees, who are bound to apply the 
whde of the proceeds to public, but not Government, 
purposes, that is, in works or purposes for the better 
accommodation or use of the public, they are not 
liable to be rated. 

There is nothing in the Act of Elizabeth, or in the 
reason of the thing, to wairant this conclusion. No 
exemption is thereby given to charitable or public 
purposes, beyond that which is strictly involved in 
the position that the Crown is not bound by the Act. 
And it is a remarkable fact, that whenever these 
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opinions of Lord Mansfiold and Lord Kenyon have 
not been presented to the Conrt of Queen's Bench, the 
Judges have adopted the correct yiew of the statute. 
Thus in The King v. Inhctbitants of Liverpool 
(loe. cit.)j decided in the year 1823, and the case 
of The King v. The Trustees of the Weaver Naviga- 
tion {loc cU.), decided in 1827, The SaUer^a Load 
Sluice Case was cited and relied on ; and the Court of 
Queen's Bench adopted the language of Lord Kenyon, 
and followed liis decision. But in the case of The 
Governors of the Bristol Poor v. Waits (loe, eiL), 
decided in 1836, Tlui Salterns Load Sluice Case 
does not appear to have been referred to ; and the 
Court recurred to the correct view of the statute of 
Elizabeth, and held that the Qovemors of the Bristol 
Poor, who had taken some buildings and land on lease 
for the occupation of their poor, although they were 
bare trustees, and held for a pabUo purpose only, were 
such occupiers of property as to be liaUe to be rated 
to the poor. This case in its torn has been followed 
in other decisions as an authority ; and it might have 
been supposed that the authority of The SaUsr^a Load 
Sluice Case, and its two satelUtefl^ Ths King y. Inha- 
hiUiiits of Livei-pool (loc, oH,), and The King t. The 
Trustees of the Weaver Navigation (loe, ciC), had come 
to an end. But in the year 18M, the C4mrt of 
Queen's Bench, in the case of The QtiMi t. The 
Mayor, 4x,, of Liverpool (loc eU,), retoraed to its 
old aUegiance, and again set op the authorily of The 
King v. Inhabitants of Liverpool (he, a^)» and The 
King v. The Weaver Navigation (he eit.). This last 
case of The Quun t\ The Mayor, Jhc, of Liverpool (he, 
eit.), was decided on the principle^ that, since the 
Municipal Corporation Act, the property of a moni- 
cipal corporation is held upon trust for the purposes 
of the borough fund ; and therefore that the Corpora- 
tion of Liverpool were bare trustees of the property in 
question for public puzposes. The mischief of this 
decision was remedied by the Act of 4 ft l» Yiot. 
c. 43, bnt unfortunately that Act did not dsckre the 
law. 

Some subsequent dedsions of the Court of Qnsen's 
Bench, have been marked with much timidity. They 
have in effect departed from the grounds of the 
decisions in the Salter's Load SImms Com, and its 
attendant cases ; but have at the ssme time attempted, 
by very questionable distinction^ to save whole the 
authority of those cases. Thus in ths esses of The 
Queen v. Badcock {loe, cU.), and The Queen v. Long- 
Vfood {loc, cit,), there is an attempt to distingnieih 
between the interest of the unlimited public, and the 
interest of the public limited by the boimds of a 
county, borough, or parish. 

At last, in the case of The Tyne Improvommt 
Commissioners v. Chirton (loc. ciL), the Court of 
Queen's Bench recurred to that which is in my opinion 
the true principle ; namely, that the only ground of 
exemption from the statute of Elizabeth, is ti^t which 
is furnished by the rule,- that the Sovereign is not 



bonnd by that statute ; and that» consequently, when 
valuable property (that is, property capable of yielding 
a net rent above what ii required for its nuinteBance) 
is sought to be exempted on the ground that it ii 
occupied by bare trustees for public purposet^ the 
public purposes must be such as are required sad 
created by the Govaxnment of the country, and are, 
therefore^ to be deemed part of the use and service of 
the Crown. 

If this be the trae criterion of exemption from 
rateability, where the property is valuable, it ii dear 
that the Mersey Dooks are liable to be rated. 

In this country, many works tending greatly to the 
convenience and benefit of the public, and in that 
sense public works^ are the result and creation of 
private enterprise^ being made or performed by money 
subscribed by the public, on the terms, or in the hope 
of receiving such interest out of the proceeds of the 
works as will, in the judgment of the subacriben^ 
make the investment a profitable one. Such is tha 
condition of the Mersey Docks, which are in truth pro- 
perly used and occulted for the profit and benefit of a 
number of persons ; and it ie the same thing in nh- 
stance as if the docks had been demised bj the 
subscribers to the trustees, on the terms of maintainiiig 
the docks, sad paying to the snbscribsrs a rant equi- 
valent to the interest on their bonds. 

I am, therefore^ desrly of tha asm* opinion with 
the majority of the learned JndgtM^ that fte Meisi^ 
Docks and Harbour Board an oocupiecs of the docka 
and harbour within the true msaiiing of the woid 
''occupier" in the Act of Elizabeth. 

The answer to the seooxbd question put to the learned 
Jodges, is in efSeet a mere consequence of the answer 
to the first question ; for it cannot be pretended that 
the statute of Elizabeth has been repealed, other ex- 
pressly or impliedly, by any of the statutes wbkh 
apply to the Liverpool Docks, er that the lishility of 
the trustees as occupier^ which ii the result of the 
true interpretation of the Act of Elisabeth, has been 
dischsiged or altered by anything oontsined in the 
local statutes. On this head it is unneceesaiy to say 
more than that I concur with tha observations of the 
minority of the Judges in their elaboiato opinion 
delivered by Mr. Justice Blackburn. 

The result is, that I humbly move your Lordships 
to reverse the order of the Court of Emhequer Cham- 
ber in the case of Jones v. The Mersey DocksandEsr- 
hour Board, but to affirm it in the case of The Mtney 
Docks asul Harhour Board t, Camiron, 

LoBD CRiurwoRTH ssid : I concur with my noble 
and learned friend in thinking that judgment onght 
to be given for tha plaintiffs in Error. 

I have given full attention to the opinions of the 
learned Judges who assisted us at the hesrii^ \ snd 
concurring as I do in that delivered by Mn Justice 
Blackburn on behalf of bimaalf and four of the other 
five Judges^ I do not feel it neoessazy to go iato the 
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question at length. That very able opinion seems to 
me to exhaust the suhject. 

By the statote of Elizabeth, the oveneerB are diiected 
to raise the money neoeaaary for the relief of impotent 
poor by taxation of {inUr alia) every occupier of 
lands in the parish. That the defendants in error are 
occupiers of land in the parish of liverpool cannot be 
doubted, and so, unless there be something to exempt 
them, they are rateable. The argument on their be- 
half has been, that though they are occupiers, their 
occupation is not a beneficial occupation ; and the 
statute^ it was contended, contemplated only such an 
occupation as is beneficial to the occupier, or to some 
other person or persons for whose behoof the occupier 
is occupjring. 

If by beneficial occupation is meant any occupation 
of something vaiuable, something in its own nature 
beneficial to some one, I think it is fair to consider 
that word as impliedly included in the statute. It 
was not meant to impose the duty of contributing to 
the relief of the poor on any one, merely because he 
might be the occupier of a barren rock, neither yield- 
ing nor capable of yielding any profit from its occupa- 
tion. But I can disooTsr nothing either in the words 
or in the spirit of the Act, exempting from liability 
the occupier of Taluable property, merely because the 
profits of the occupation are not to be enjoyed by him, 
or by any on whose behoof he is oooupying, but are to 
be deyoted to the benefit of the public. 

In the opinion of the five Judges, delivered by Mr. 
Justice Blackburn, that learned Judge has traced with 
great caze and accuracy the progress of the decisions 
on this suljjject ; and I should be merely wasting the 
time of the House, if I were to proceed to go over 
again what has been so well done by him. The Court 
seems to me 'to have Mien into error in the time of 
Lord Kenyon, if not in that of Lord Mansfield, in 
proceedings which unfortunately were incapable of 
being cpiestioned in a Court of Error. The decisions 
so made were followed in similar proceedings in the 
time of Lord EUenborongh and Lord Tenterden. The 
doctrine on which they rested, was shaken in some 
cases which occurred when Lord Denman was Chief 
Justice, and eventually were in substance overruled 
when Lord Campbell presided in the Court of Queen's 
Bench. 

In these circumstances, thinking as I do that there 
is nothing in the statute of Elizabeth expressly or 
impliedly exempting from rateabUity the occupiers of 
Taluable property, merely because the benefit of the 
occupation is to go to the public, I think your 
Lordships ought not to consider yourselves fettered 
by any decisions of the Courts below, but that you 
ought to lay down the law as you think it ought to 
have been laid down, if this question had arisen before 
any of those decisions had been pronounced. 

I therefore concur in the motion of my noble and 
learned friend on the woolsack. To avoid all mis- 
conception, I wish to add, that there are certain cases 



to which the observations I have made do not apply. 
The Crown not being named is not bound by the 
Act. It follows, therefore, that lands or houses occu- 
pied by the Crown, or by servants of the Crown, for 
the purposes of the Crown, are not liable to be rated, 
and I conceive that it is from a confusion between 
property occupied for public purposes, and pro- 
perty occupied by servants of the Crown that this 
mistake has arisen. This principle exempts from 
rates, not only Boyal Palaces, but also the offices of 
the Secretaries of State, the Horse Guards, the Post 
Office, and many similar buildings. On the same 
ground, Police Courts, County Courts, and even 
county buildings, occupied as lodgingp at the Assizes 
for the Judges have been held exempt The decisions, 
however, have all gone on the groimd, more or less 
sound, that these mi^t all be treated as buildings 
occupied by servants of the Crown, and for the Crown, 
extending in some instances the shield of the Crown 
to what might fitly be described as the public govern- 
ment of the countiy. In none of these cases was 
exemption conceded on the ground contended for in 
the present case. And I cannot but think, that the 
error which has crept into the decisions has arisen 
from confusing cases like the present with those in 
which the interests of the Crown, or its servants, 
were concerned. 

Lord CHSLicaroBD said : It is impossible in entering 
upon the consideration of these appeals, to refrain from 
an expression of surprise, that Uiero should arise at 
the present day, after more than two centuries and a 
half from the time of the passing of the Act, a necessity 
for interpreting any part of the 43 Eliz. c 2 : and yet, 
from the numerous cases which have been cited in the 
argument at your Lordships' bar, it is evident that the 
exact meaning of the important word "occupier," in 
the rating clause of that Act, must be regarded as 
hitherto an unsettled question. 

Those who have to establish the liability of the 
Docks to be rated to the poor-rate, have, with respect 
to -the Liverpool Docks, to contend against the 
authority of a decision probably in 1808, but certainly 
in 1827, upon the very subject in question ^in one of 
the appeal^ the latter decision was expressly founded 
upon a case determined more than thirty years before, 
and which has since been regarded and acted upon as 
an unquestionable authority. Under these circum- 
stances, the counsel for the parishes might expect that 
the House would feel the same reluctance to disturb 
these decisions* as was expressed by Lord Chief Justice 
Tiudal in Ortate v. Saul <2 Q. B. 885),, and would say 
with him, ** It would be extremely inconvenient, and 
indeed mischievous, to overrule a class of cases which 
have been much discussed and sanctioned by many 
eminent Judges, and which are now constantly acted 
upon, because we might not feel perfectly satisfied 
with the reasons assigned for their decision. If we 
could permit ourselves to disregard these authorities 
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on that account, we might feel disposed, on the same 
groond, to reject others which have put a construction 
on the 43 Eliz. c. 2, which we wete by no means sure 
it ought to bear, if we were now, for the first time, 
called upon to explain the meaning of its language.*' 

Mr. Justice Crompton, in delivering the judgment 
of the Court of Exchequer Chamber, in the case of 
The Mersey Docks and Harbour Board v. Jones 
and Others, said, ''With reference to the former 
decisions, I think that neither a Court of co- 
ordinate jurisdiction nor a Court of Error ought to 
interfere in such a case. If there is any hardship, it 
must be left to the Legislature." By this last obser- 
vation, the learned Judge seems to have considered 
that this House, as well as the Courts of original and 
appellate jurisdiction, ought to yield implicitly to the 
authority of long-established decisions. But the same 
reasons for acquiescence do not apply to the different 
tribunals. The Courts rightly abstain from ovemiling 
cases which have been long established : because, if 
they did so, they would only disturb, without finally 
settling, the law. But when an appeal from any of 
their judgments is made to this House, however they 
may be warranted by previous authorities, the very 
object of the appeal being to bring those authorities 
under review for final determination, the House can- 
not, upon the principle of stare decisis, refuse to 
examine the foundation upon which they rest. This 
would, in my opinion, have been the duty of your 
liordships, even if the current of the decisions had 
been uniform ; but as various cases have been decided 
which, with all the endeavours to reconcile them, 
must still be regarded as confiictingand contradictory, 
it is absolutely necessary to determine what for the 
future shall be considered to be the law, with refer- 
rence to rating docks, and works of a similar 
character. 

The 43rd Eliz. c. 2, enacts ''that the overseers are 
to raise by taxation of every inhabitant, &c., and of 
every occupier of lands, houses, &c., in such com- 
petent sums as they shall think fit, according to the 
ability of the parish," the requisite fund for the pur- 
poses of the Act. 

The words " to* rate in such sum as they shall think 
fit," do not mean (as Lord Chief Justice Tindal says, 
in Marshall v, PUtnan, 9 Bing. 601), that they are 
to have a power to rat« arbitrarily, but "to rate the 
occupier according to the value of his occupation, the 
inhabitant according to his visible personal property." 
Or, as was said in Sarins Oase (2 Bulstrode, 854), the 
overseers are to make their taxations and assessments 
well and truly, and in an equal manner according to 
the visible estates, real and personal, of the inhabi- 
tants within their town. 

Pritnd facie, therefore, a liability to the rate would 
seem to attach upon every occupation from which 
benefit is derived ; and no occupier can claim an ex- 
emption unless he can find it in the Act itself, or it 
arises from some principle of law applicable to aU cases. 



With respect to exemption arising from the Act 
itself, it is obvious that as the occupier is to be 
assessed according to his ability, if he derives no 
benefit of any kind from his occupation he has no 
ability in respect of it, and consequently cannot 
be rateable. The other exemption which does not 
arise from the Act itself, but which is founded on 
a general principle of law, applies only to the 
Crown, which not being named in the Act, is not 
bound by it. 

r am unable to find any ground of exemption from 
liability to the poor-rate, either in the Act itself or 
in any principle of law apart from the Act, except ths 
two which I have mentioned ; and there is nothing to 
indicate tho intention of the Legislature that lands 
and houses occupied for what in some of the cases is 
rather loosely called "public purposes," as contrsdis- 
tinguished from private benefit, should not be liable 
to the rate. 

Lord Campbell, in the case of The Birkenhead Bod 
Trustees v. Birkenhead Overseers (loc cit., p. 157), says 
that the exemption on the ground of public purposes 
takes its origin from the marginal note to the report of 
the case of The King v. Commissioners of Salterns Load 
Sluice {loc, eit.). If this is so, it is a remarkable fact 
that in following that case as an authority, the Courts 
should have been misled by confining their attention 
to the marginal abstract, which certainly conveys t 
very imperfect, if not an inaccurate, idea of the 
grounds of the decision. 

The term "public purposes," is only employed 
by Lord Eenyon in the Salterns Load Sluice Case inci- 
dentally. The reason given for the judgment is the 
absence of beneficial occupation. His Lordship says, 
"The Commissioners have a bare naked trust, not 
coupled with any interest." And again, " Upon the 
ground on which the Court proceeded in The King v. St- 
J/uke*s HospUal, there was no occupier," by which he 
must have meant no beneficial occupier, for he adds. 
" The Commissioners were mere trusteea to superintend 
the execution of tho Act, without any personal advan- 
tage." This reference to the case of St Lake's 
Hospital, shows that the leading idea in the mind of 
the Court was the want of a beneficial occnjiier, 
although there does not seem to be a very close 
analogy between the case of an hoepital supported by 
voluntary subscriptions, from which no person vho 
could be regarded as an occupier derived any pecuniary 
benefit, and the receipt of tolls as a compulsory inci- 
dent to the occupation by the Commissioners of "The 
Salters' Load Sluice." 

The first case in which an occupation "for public 
purposes" was expressly stated as the ground of 
exemption from liability to poor-rate, is J%sKingr. 
Trustees of the River Weaver Navigation (Zoc eiL\ 
to which the principle of the decision in the case of 
The King v. Inhabitants of Liverpool {loe, at)— the 
judgment brought into question by this appeal— vis 
held to be applicable. 
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In the case of Th$ King y. Inhdbitanls of Liverpool 
{loe. cit,). Lord Tenterden proceeded upon the groand 
of there being no beneficial occupation, with respect 
to which he said the case of The King y. Commis- 
sioners of SaUer^s Load Sluice (loc, cU,), is decislye. 
But in The King y. Trustees of the River Weaver 
Navigaticn {loc. eit,), Mr. Justice Bayley said, ''The 
surplus tolls remaining oyer and above the expenses 
of supporting the navigation were to be applied to 
the repairing and maintaining of bridges and high- 
ways. Those were public purposes, and lis no part of 
the moneys received could be applied to private pur- 
poses, these moneys were not rateable in the hands of 
the trustees." 

In The Queen y. The Mayor, dx,, of Liverpool (loc. 
ciL)f the Court followed the cases of The King y. 
InhaJbilanta of Liverpool (loc a<.), and The King y. 
Trustees qf the Riser Weaver Navigation {loe. eiL), 
without expressing any opinion as to the grounds of 
these decisions, observing, ''That they felt it to be 
impossible substantially to distinguish the case before 
them fiom those cases, and especially from the latter, 
and that if they found the principle settled by deci- 
sions already made, they felt it to be their duty to 
act upon them, and not upon the apprehension of 
any inconyenient or unforeseen consequences to ques- 
tion or weaken their authority." 

In the case of The Queen y. Exminster (12 Ad. & £. 
2), the Court adhered to their decision in The Queen 
T. The Mayor, <be., of Liverpool (loc cU,), without 
any further explanation of the grounds of their 
judgment. 

But in a more recent case, The Queen y. St. Oeorge's, 
Southwark (10 Q. B. 864), Lord Denman said, 
" Whether a person is rated as occupier, holder, or 
possessor of the premises, or as using them, the occu- 
pation, holding, possessing, or using them must be 
beneficial to the parties so rated. It has been settled 
by several cases that the possessors or occupiers, as 
trustees of property otherwise rateable, the profits of 
which they were bound by Act of Parliament to apply 
to public or charitable purposes, were not rateable to 
the poor in respect of such property." Now, although 
Lord Denman, in the case of The Queen y. Mayor, <6c., 
of Liverpool {loc eiL), seems to hint at some distinc- 
tion between the case of The King v. Inhabitants of 
Liverpool (loc cit.), and The King v. Trustees of River 
Weaver Navigation (loc eit.), yet it would appear, 
especially from his last mentioned observations, that 
he considered them to rest upon the same foundation, 
and that the counsel on both sides at your Lordship's 
bar were correct in saying that there was no case 
decided upon the ground of public purposes which was 
not resolvable into beneficial occupation. But if this 
is so, it will be impossible to accept the explanation 
by which decisions, apparently inconsistent with the 
judgment in The King v. Salter s Load Sluice (he 
cit.), and the cases which followed it, haye been 
attempted to be reconciled with them. 



To these cases it is necessary now to turn. The 
first of them which broke in upon the series of deci- 
sions hitherto considered is the case of The Governors 
of the Poor of Bristol y. WaiU (5 Ad. & E. 8). In de- 
ciding this case as they did, the Judges were probably 
not aware that they were disregarding the authority 
of previous decisions, as The Salter's Load Sluice Case, 
and the other cases founded upon it, are not noticed 
in the argument, or in the judgment But in The Queen, 
y. Guardians of the WaUinqford Union (10 Ad. & £. 
259), where those .cases Were cited, the Court followed 
the case of The Oovernors of the Poor of Bristol y. 
Waite (loc eit.), without any attempt to reconcile it 
with what had been previously decided. 

In the case of The Queen y. Badeoek (loc eU), how- 
eyer. Lord Denman, in giving judgment, reviewed 
the authorities which appeared to be conflicting on 
the one side, with the series which followed The King 
y. The InhabitarUs of Liverpool (loc eiL) ; and on the 
other that, which commenced with the Governors of 
(he Poor of Bristol y. Waite (loc. cit.), and observed 
that in all the first class, the public as such, unlimited 
by the bounds of county, borough, or parish, had a 
substantial and direct interest in the benefit which the 
application of the funds produced ; in the latter, the rate- 
payers, or at most the inhabitants, of certain parishes, 
were alone concerned in the benefit, direct or indirect. 
This distinction was afterwards approved of, and 
adopted by, Mr. Justice Coleridge in the case of TAe 
Queen v. Harrogate (loc. eit.). 

The attempt thus to reconcile the discordant deci- 
sions will be regarded as having been completely 
unsuccessful, when it appears that in the first class 
instead of all the cases being instances in which the 
public at large "unlimited by the bounds of county, 
borough, or parish" had an interest, there are found 
the cases of The King y. Trustees of the Weaver Navi- 
gation (loc. eit.), in which the surplus funds were 
applied for the general purposes of the county of 
Chester, and of The King y. Mayor, Asc, of Liver- 
pool, and The Queen y. Exminster (loc. eU.), in which 
the public beyond the bounds of the borough had 
no interest in the benefit produced by the application 
of the funds. And the distinction fails altogether if 
the term "public purposes," as distinguished from 
"private purposes," is to be resolved into the question 
of beneficial occupation, because it would then appear 
to be immaterial whether the public purposes, which 
exclude the idea of priyate benefit, were of a local, 
or of a general, character. 

The desire of the Court, however, not to bo bound 
by the former decisions, and yet not to be C(ynpelled 
expressly to oyerrule them, is exhibited in a very 
striking manner in the case of The Queen v. Harrogate 
(loc ciL), where it was held, that in order to exempt 
property from liability to poor-rate, on the ground of 
its occupation for public purposes, the benefit must 
be exclusively public, and that if the occupation was 
in some degree beneficial to the whole public, yielding 
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additional benefit also to a limited district or com- 
munity, the property was rateable ; as if it could make, 
any^lifference, in point of principle, when the occnpa- 
tion is for public purposes^ that ooa portion of the 
pnblk derives a greater benefit firom the i^lication of 
the funds produced than the rest 

After these fruitless endeavours ta rseoncile the deci- 
sions, a case arose in which it seemed abseliitdy neces- 
sary to determine, whether The King ▼. InkahOaniscf 
Liverpool {loc. eit), and the cases which followed it, 
wet-e to be submitted to as authorities for the fiitare, 
or were to be set aside and disregarded. In the case 
of The Trustee of Vte BirJkenhaad Docks v. Ths Cher- 
seers of Birkenhead {loe. cU.), tftie question to be decided 
was. Whether the CommisaioBenr oif the Birkenhead 
Docks were liable, in reject of their occupation, 
to be rated to the poor-rate ? It certainly requires 
some ingenuity to diacoTer any differsoce between the 
Birkenhead Do^ks and the liTerpool I>ocks, the latter 
of which had been decided, in the case of The King 
V. The Inhabitants of Liverpool {loc ««.), not to be 
rateable ; but Lord Campbell held that the cases were 
distinguishable. He said, that " tiie decision in The 
Kingr, Commissioners of SeHUei's Load Sluice {loc eii.) 
could be rested only on the clause in the Local Act, 
which directed the tolls to be aipplied and dii^sed of 
for the several uses and ptirpoees of the said Act, and 
to no other use and purpose whatsoeycr.*' The ques- 
tion was. Whether *' this amoaated to « prohibition 
to apply the tolls to the payment of the poor-rate ? " 
And, adopting this eonstmction, he added, "We 
think that the decision in the Liioerpoel Case ean only 
be supported by similar reasening. ' 

It is clear, however, that the cases in question were 
not decided on any such grevnd ; and it oould have 
been assumed by Lord CampbeU, only firom his desire 
to escape from the necessity of snbraitting to them 
by suggesting a distinction, without denying their 
authority. That distinction was, that in the Btrhen" 
head Case the obligation to lower the tolls, which was 
much relied upon in the Liverpool Case, ww entirely 
wanting. The decision of the Birhenhead Case, having 
proceeded upon this ground, it might have been sup- 
posed that when the subsequent case of The Tgne 
Improvement Commissioners v. Chirton (1 EL ft El. 
516) was brought before Lord CampbeU and the 
Court of Queen's Bench, in which case liie Local 
Acts for making a dock ezpraBsly required the Com- 
xnissioners, ''in the event of any surplus remaining 
after the appropriation of the rates to the purposes of 
the Act, to lower the rates to the extent of such sur- 
plus," h| would have adhered to the disttnction, and 
have held the case to be governed by tiie authority of 
I%e Queen v. Inhabitants of Liverpool {loe, cit). But, 
instead of taking this course, he said, that ** to hold 
the Dock exempt from rateability, they should have to 
ovenhile Birkenhead Dock Trustees v. Birkenhead 
Overseen {loe. eit.), and that the only distinction be- 
tween the cases was, that in the Birkenhead Case the 



Commissioners had power to zaias the rates again, after 
having reduced tiiem." 

In this nnsfltishffitofy state of the aul^torities, it ii 
evident that the two classes of decisions which h&Ts 
been subjected to this examination cannot stand tog&> 
ther, and that it is neeeasary for year Lordships to 
determine which of them is agreeable to Uw. It 
anst not be overiooked that in fiivour of the exemp- 
tion of the Docks from liability to poor-iate, then 
is the ledtal in the Act of 4 & 5 Viet c 48, which 
strongly indicates tiie opimon of the Tittgislatnre that 
ths cases, wlpch had held the pvaperty of mnnidptl 
corporations not to be liable to poor-rates, had been 
rightly decided. But, as Lord Campbell said in The 
Queen v. Inhabitants of Moughkm (1 EL ft BL 516), 
"A mere recital in an Act of ParUameat, either of 
fact or of law, is not eonchisive, and we are at Hber^ 
to oonsidsr tiie fSMt or the law to be diffisvent £rom the 
statement in tiie reeitaL" The queatiop, of < 
depends upon the true meaning of tha woid 
pier," in the 43rd Sliz. e. 2. The woftds of the Act 
ass as general as possible, ''every occupier aeeordiisg 
to his ability.'* And Latd, Denman, in the case oC 
The Oovemors of the Poor of Bristol v. WaiU (0 Ad. & 
£» 1), seems to give a correct description of ths effect 
of those words, when, after adverting to the meaning 
of the term " beneficial ooci^atioD," he says, " With- 
out aflfecting the preoision of sa exact defimtion, it 
wouldlprobably be nearer the truth to say, that a pn- 
sumptive liability arising fimm occupation is to be 
explained away in eadi case." It is impossible not t9 
agree with the observations made by his Lordship is 
the case of Ths Quern v. 8t^rrf{12 Ad. ft E. 92), th&t 
"Ho one can review the numerous decisions " (whidt 
caees somewhat like the one then before him had 
oocasioned), "without regretting that l&e Court wti 
ever induced to depart from the simple test which tbs 
subject-matter of occupation would in every case hare 
afibrded. Whether the occupation was in respect of 
private, or public, or charitable purposes, it would 
have been wiser to have disregarded, and wheaerar 
the subject-matter was found productive to any one, 
to have rated the actual oocupaat in napeet of tint 
produce." 

I cannot help thinking that the test here soggosted 
was the one intended by the Legislatare. BytheAc^ 
the taxation is to be on every oeeupier, "aecordingto 
the ability of the pariah.** The productivo oeeupatioB 
of the several occupiers within the pariah make up its 
aggregate ability. If an ooenpier derives no benefit 
of any des cript ion from his oeenpaition, it fonns no 
part of the general ability of the parish ; but if it ii 
piodaetive, although not profitable, there is nothing 
in the Act which requires the overseers to f<^ow tbs 
produce in its subsequent appliessfeion. The receipt of 
it constitutes the visible ability of the oecspier, u 
was said by Lord Tenteiden in The Kingr, InhabUmts 
ofBL €HUs\ York (S B. ft Aid. 579), " If anyprofitbe 
made, the application of it iHiea mads is inasteisl 
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as to the question of mtoebility." This seems to be 
the true distinction which onghfe to hscfv goided ihs 
decisions, and not that between private benefit and 
public purposes^ fxom th* adoption of which all the 
contrariety in the cases on tha sdgect of benefidai 
occupation has arisen. 

It is to be ohseived that the tenn, *' beneficial 
occupation,*' is nowhere to be found in the Act of 
Elizabeth, and it must have bean used in the different 
cases as synonymous with *' ability." In this sense 
the decisions with regard to St. Luke's and St. Bar* 
tholomeVs Hospitals, and to chapeb and netory 
houses where no pew-rents are receiyed, are perfectly 
intelligible. In none of them eonld any person in the 
character of occupier be said to derive any benefit 
from the occupation, ^ut that the absence of private 
benefit is no ground o£ ezeiaaptiony appears from the 
cases in which trustees of chapek who reesived profit 
from letting the pews, although they applied it en- 
tirely to the purposes of the chapel, were held rate- 
able, and, in the recent case of Tk$ (^ism v. SUrry 
(12 Ad. & £. 84), the trustees of » school purchased 
from funds raised by charitable subscriptions and 
bequests were held rateable in respect <^ the aohool, 
beamse no child waa admitted to the school withont 
an annual payment of 12/., although the averags 
annual eacpense with respect to eadh child was 20/. 

The case of SaUer's load Skuit» gave the key* 
note to all the subsequent dsoisioins whieh held 
that the priimd faeU liability of an occupier no 
longer existed when it was ahown that the profits oon* 
nected with his occupation were applieablo to public 
purpoees. Lord Kenyon, in founding his judgment, 
upon TJu King y. SU IaMm HotpUal (loc cU,\ must 
have intended to decide that in the case before him 
there was no beneficial occupier, although he did not 
advert to the distinction that in the case of St Luke's 
there was nothing received by anyone by reason of 
the occupation, while the Commissioners of the Salter's 
Load Sluic6 were empowered to take tolls for the 
navigation which was vested in them. 

The exemption of an occupier, whose occupation is 
applicable to public purposes, was thus almost inci- 
dentally introduced, and having been so it was ao- 
cepted without much cons&dezation in the subsequent 
cases. At last, some decisions having taken place 
which were hard to be reconciled with each other, it 
became necessary to define with some prscision, the 
true principle which ought to govern cases of this 
description. The distinction was then proposed be- 
tween general and local public purposes. The diffi* 
culty, not to say the impossibility, of reconciling the 
cases by a distinction of this sort, has been already 
shown. I^ as before observed, the ability of the 
occupier means the personal benefit derived from his 
occupation, it is as much excluded where the profits 
of his occupation are applicable to limited public 
purposes as where they are to be applied to the 
benefit of the poUic at large. 



I am of opinion that, under the words of the 48 
Eliz. & 2, every occupier of a tenement yislding profit is 
within the rating cinuao of the Statute, although the 
tenement be a puUic week for the general good of the 
realm, and the profit be dicuoted to be applied exdn- 
sively to its maintenanoBi 

Having thus expressed my opinion, that .the ICersey 
Docks and Harbour Board are liable to be rated for 
the Liverpool, as well as for the Birkenhead Docks^ 
it is unnecessary to consider the efiioct of the different 
Acts of Parliament by which the trustees were ex- 
pressly made liable to parochial rates, " in respect of 
warehouses to be built in like manner as the same are 
or would be payable in respect of warehouses, the 
occupancy of which is benefidai " The provisions of 
these Acts certainly appear to zudicate the opinion of • 
the Legislature that, without them, the warehousea 
would have been exempt fh>m liability to poor-rate 
as part of the docks ei^03ring that exemption. But 
if this liaMHty existed before, the Acts cannot have the 
effect of takkig it away, not by express enactment, — 
but by mere implication. 

It is quite true, as Mr. Justice Byles has said, that 
the Act of 20 & 21 Yict c. clxiL, having consolidated 
the docks at Liverpool and Birkenhead into one estate^ 
and vested the control of them in one public trust, it 
would be singular if one portion of the property should 
be rateable and one not rateable under precisely simi- 
lar circumstances. This, undoubtedly, would be the 
result, if the decisions of the two cases appealed 
against were to stand. And the remark exhibits^ in s 
striking manner, the impossibility of reconciling the 
dedsioBS which, on the one hand, have exempted tiie 
Liverpool Bocks from liability to poor-rate, and, on 
the other, have rendered the Birkenhead Docks Uablo 
to it. 

By reversing the judgment in the esae of the livw- 
pool Docks, and by affirming the judgment in that of 
the Krkenhead Docks, the dedsiona will at last be 
brought into uniformity, and the Statute 41 Elix. o. % 
will, in my opinion, leoelve itaproper eonstmolian, and 
have its consistent effeet nd opeimtion. 
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respondent. One of these condilions exempted the 
appellants from liability for damage to, or loss or de- 
tention off the Jxiggage of passengers, A portion of 
the respondents baggage having been lost upon the 
joiimey, he sued the appellants for damages : — 

Held, t?iat such a contract is governed by the law of 
the place where it is made. 

Thai this contract was governed by the Common Law 
of England, under which carriers may limit their 
Common Law liability by special agreement 

This was an appeal from the Supreme Conrt of 
Mauritius. 

The action was brought there by the Chief Justice 
of the Court to recover damages against the Peninsular 
and Oriental Company, as common carriers, for the 
loss of a package which had been entrusted to their 
care. 

The facts of the case were as follows : — 

In the month of October, 1860, the plaintiff, having 
been appointed Chief Justice of Mauritius, took a 
passage at Southampton, by the company's ordinary 
line, for himself and family, to that island. 

The course of the journey is as follows : Passengers 
embark at Southampton for Alexandria, whence they 
proceed by railway to Suez. From Suez they are 
conveyed in a small steam-boat, and their luggage in 
another small steam-boat, to the ship, which takes 
them to their destination. 

The plaintiff on taking and paying for his passage, 
received from the company, and signed a ticket, the 
material portions of which were as follows : — 

"This ticket must be signed at foot by the pas- 
sengers to whom it is issned, or it will not be avail- 
able. Not transferable. 

" Peninsular and Oriental Steam Navigation Com- 
pany—Offices, 122, Leadenhall Street, London, 12th 
July, 1860. 

** Mr. C. F. Shand has paid 3152. for passage-money 
and steward fees (first class) of himself, Mrs. Shand, 
two children under ten, an European female servant, 
from Southampton to Alexandria, and from Suez to 
Mauritius, subject to the conditions and regulations 
endorsed on tkts ticket 

*' I hereby accept lids ticket, subject to the con- 
ditions and regulations endorsed hereon. 

" C. F. Shand, passenger." 

"Conditions and regulations under which this 
ticket is issued by the company, and accepted by the 
passenger. 

** Baggage.— ^hB attention of passengers by the 
overland route to and from India, China, &c, is re- 
spectfully requested to the nndemoted regulations, in 
reference to baggage, much trouble and loss is occa- 
sionally caused by their neglect, and the i;gyptian 
Transit Administration will not accept any respon- 
sibility unless they are strictly complied with. All 
baggage should be addressed in paint in full, and, in 
addition, paasengers will be supplied on board the 



steamers with printed 'destination labels,' which 
should be affixed to all packages, however trifling, 
before arrival at Alexandria or Suez. 

" All baggage should be packed in leather portman- 
teaux or trunks, with addresses in full painted on the 
top and end, and fiutened securely with case locks- 
padlocks and leather straps being liable to damage or 
removal The Transit Administration will not be 
responsible for the safe conveyance of deal caies, 
band-boxes, carpet-bags, or other unsuitable or in- 
secure packages. 

" The insurance of baggage can be effected on veiy 
moderate terms. 

" Passengers requiring information respecting their 
baggage during the voyage, can obtain it by applica- 
tion to the officer in charge. 

* ' Passengers, who may miss any package of baggage 
on arrival at their destination, are reconunended to 
apply without delay to the company's agent, giving 
full particnlara in writing, when application wiU at 
once be made to the missing baggage dep6ts at Bom- 
bay or Southampton. 

**Note, — ^All parties are requested to take notice 
that the company do not hold themselves liable for 
detention or delay of passengers arising from accident, 
or from extraordinary or unavoidable ciicamstances, 
or from drcunxstances arising out of, or connected 
with, the employment of the company's vessels in 
her Mi\)esty's mail service, and that the comp&ny da 
not hold themselves liable for damage to, or loss or 
detention of, passengers' baggage." 

The plaintiff embarked at Southampton, with his 
family, and twenty-one packages of baggage, amongst 
which was a packsge of great coats, plaids, and 
shawls, fastened together and legibly addressed for 
Mauritius. 

This package, with almo&t all the rest of passengers' 
luggage, was taken chaige of at Alexandria by an 
officer of the company, who assured Ijie plaintiff 
that it should meet him safe on " the other side ; ** 
i.e., at Suez. At Suez the plaintiff and Ids 
family were taken to the "Noma" by means of 
a small steamer, and it was on this small steamer 
that the package was last seen. The plaintifi^s ser- 
vant there saw and was about to take possession of 
it, but was prevented by the steward, who said that 
he wotild take charge of it The officers of the 
company, however, never delivered the parcel to the 
plaintiff, and ultimately stated that it must have been 
lost. 

On the 4th of Febrtiary, 1868, judgment wa.«r 
delivered for the plaintiff for the value of the missing 
articles, plus twenty-five per cent, for the cost of re- 
placing them. 

MeUish, Q.C., and Watkin Williams (Bovilly 
Q.C,, with them), now aigned on behalf of the appel- 
lants. 

The Court below proceeded entirely upon the as- 
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sumption that this case is governed by the law of 
Mauritius; ie., by the French code. But the case is 
governed by the English law, and by that law the 
appellants are not liable. 
1st. The English law governs this case. 
A contract is, as a general rule, to be construed by 
the law of the place where it is made, 

Story's Conflict of Laws, sect 270 ; 

Arayo v. OurreU^ 1 Loms. Rep. 528 ; 

Don V. Idppmannj 5 CL & F. 1 ; 
or at any rate by the law of the flag, 

Pope r. Niekerson, 8 Story's Rep. 465 ; 

Zloyd V. Vuiperi, 33 L. J. Q. B. 241. 
The only exception to this rule is that indicated by 
Lord Mansfield : " The law of the place can never be 
the rule where the transaction is entered into with an 
express view to the law of another country, as the 
rule by which it is governed," 

Jtobinson v Bland, 2 Burr. 1077 ; 

SeoU V. PilkingUm, 2 Best & Smith, 11. 
Story states the exception otherwise. He says : 
" But where the contract is, either expressly or 
tacitly, to be performed in any other place, there the 
general rule is, in conformity to the presumed inten- 
tion of the parties, that the contract as to its validity, 
nature, obligation, and interpretation, is to be 
governed by the law of the place of its performance," 

Conflict of Laws, § 280 : 
But this is too broad a statement, see 

JtUieii V. The PtninauUir and Oriental Company^ 
Gazette des Tribunauf, 6 March, 1864. 
The Court in interpreting a contract is really deci- 
ding upon a question of fact, viz., the intention of the 
parties ; it will therefore presume that the parties 
contemplated the usual mode of executing the contract 
in the place where it is to be performed. This is a 
different thing from giving effect to the contract 
according to the law of the place of its performance ; 
a person wiio contracts to do in a foreign country what 
is there illegal, is nevertheless liable here, if he fail to 
perfonn his agreement. 

The intervention of a war between the place of the 
contract and the place of the performance, only invali- 
dates the contract when to perform it would be illegal 
by the law of the place where it was made. 

It would be highly inconvenient if the contracts 
which a steam-ship company makes at every place 
where it touches, were to be interpreted by a number 
of different systems of law. 

2nd. Assuming that the contract is governed by 
the law of England, the appellants are not liable. 
Carriers have long been endeavouring legally to limit 
their great Common Law responsibility by means of 
notices. 

The result of the older cases upon the effect of 
such notices, is summed up in 

Wyld V. Piekford, 8 M. & W. 443. 
It was held that carriers might relieve themselves 
from liability for anything bat ** gnw negligence." 



Then in 1830, came the Carriers Act, 11 Geo. 4 & 
1 Will. 4, c. 68, under which it was held that carriers 
might by a special contract stipulate against any 
liability whatever, 

Jlinion v. Dibben, 2 Q. B. 646 ; 

Shaw V. The York and North-Midland Railway 

Company, 13 Q. B. 347 ; 
Austin V. The Manchester, Sheffield, and Lincoln- 
shire Railway Company, 16 Q. B. 600 ; 
Carr v. The Lancashire and Yorkshire Railway 

Company, 7 Exch. 707; 
Wise V. The Chreat Western Railway Company, 

1 H. & N. 63 ; 
Peek V. The North Staffordshire Railway Com- 
pany, 1 EL B. & E. 957 ; on appeal, H. L. 3 
N. R.1. 
The statements in 
1 Smith's Leading Cases, 93, 
Story on Bailments, sect. 549, 
are true only of the law as it stood before 1830. 

Even under the old law the appellants are not liable, 
for no gross negligence has been proved against them. 
At any rate, under the later cases, the company are 
protected by their special contract against any liability 
even for gross negligence. 

The Lord AdvooaU, and F. N. Cotes, (with them 
T. Anderson, Q,a, and /. i>. Coleridge, Q,C.), for 
the respondent, argued : 

Ist. The contract is governed by the law of Mauri- 
tius. 

The general rule that a contract is to be interpreted 
by the law of the place where it is made is undis- 
puted, but the exception is equally well established, 
that where the contract is to be performed elsewhere, 
it is to be interpreted by the law of the place of per- 
formance. 

Story, Conflict, loc. eU. ; 

3 Burge, Comm. on Colonial and Foreign Laws, 

755; 
Robinson v. Bland, loc, ciL ; 
QreU V. Lwy, 16 C. B. (n. s.) 73. 
It is impossible to refer this maxim to the incidents 
only, and not to the effect, of the contract, as at- 
tempted by the appellants. 

A contract of carriage, is the simplest case of a 
contract to be performed elsewhere. 
The cases cited by the appellants : 
Don V. Lippmiai, loc. eit. ; 
Lloyd V. Vuipert, loc. eit, j 
Scott V. PUkington, loc, cU,, 
are all distinguishable. 

By the French Law, which prevails at Mauritius, 
"Le voiturier est garant de la perte des objets k 
transporter, hors les cas de lajorce majeure,** 
Code de Commerce, art 108 ; 
Ct Code de Commerce, arts. 97, 98 ; 
Code Civile, art. 1784. 
Nor can a carrier limit his liability by contract : 
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*' Le Toiturier eat regponmble des avaries arrirt^ei par 
n finite, qnand mime il anrait d^dax^ ne Tonkir se 
fharger d'sacnnensponnbilite," 
2 Pardessus, No. 642 ; 
Cf. Les Codes Aimot^s, Sirey, in'loee. ; 
Julim T. Peninsular mnd Oriental Camffamy^ loc, 
cit. 
The argument of inoonvenieiice eati both ways. 
The ports, where the oontractB of the Ftoinralar and 
Oriental Company are made, are quite as mnneroas 
as those where they are to be performML 

2nd. Eyen by the law of England, the appellants 
are liable. 

A carrier ia obliged, as bailee, to ne ordinary care 
of articles intrusted to him. He is also, as carrier, 
obliged absolutely to insure their safety. However 
he may be allowed to limit his liability aa insurer, he 
will never be allowed to cat down his primary liability 
as bailee, 

Phmips y. Clark, 26 L. J. C. P. 168 ; 
Lloifd ▼. The Oeneral Iron Screw CMUer Company 
(Limiied)y 88 L. J. Ex. 269. 
This was dearly so before the CarzievB Act of 
1880, 

Bileyy, Some, 5 Bing. 228 ; 
Peek V. The North Staffordshire Railway Com- 
pany, loe, cU. ; 
Beale t. T^ South Devon Railway Company, 

12 W. R. 1115 ; 
Story on Bailments, » 549. 
The cases cited by the appellants upon the Carriers 
Act of 1880 are irrekrant, baoanse the Act relates 
CKclnsiTely to carriage by land, and because- in all 
those cases there were very wide words exchiiittg lia- 
bUity for every kind of negligence. 

The immnnity of carriers iwder tiiat Act hai been 
restricted by the Koilway and Canal Traffic Act of 
1854, which, although it does not apply to aea-traffic, 
tmly ezpreases the principle whidli ought to regulate 
all contracts for carriage. The contract in this case 
is like the contract in 

Peek V. The Ncr&h SU^dAin SaMwaiy Com- 
pamy, 2oc. ocC., 
which was held to be nnreaaonablB. 

The appellants are obliged to contend, tbsi their 
notices indemnify them sgainst even gross negli- 
gence. *< Gross" and "ordinary" ne^^ence, how- 
ever, are the same thing in the ease of oairien, 
Story on Bailments, sect. 11. 
That ^e goods were left seen in the hands of the 
carriers, Uprimd fade evidence of ne^igenoe^ 

Carrington v. March, Ex Ch. (not yetnported); 

Seopes V. Palmer, 5G. B. (k. &) 84 ; 

BymT. BoadU, 12 W. B. 279 ; 

SeoU V. The London J)ock Company, 18 W. £. 

410; 
Angell en Carriers^ sect 40. 
Carriers by sea are common carrier^ 
AngeU on Gnxkirs, sect. 79. 



20 July, 1865. 

TuRiTBs, hJ., ddiwred tiie opinion of the Com- 
mittee, which, after etating tbe iMis of the oaee, was 
to the following effect : — 

Upon these fiscts the Ooort below had held that the 
kw by which the case was to be tried was the French 
law, which prevailed generally at Hanritins, and that 
by that law the appellants wwb Hable. In the argu- 
ment before their LordAipe the latter proposition 
had not been seriously di^mted, bnt it had been con- 
tended that the Comrt below shoold have tried the 
case by the rules of Kngiish law, and that according 
to those rules the appellants were protected nnder 
the etrenmstanees of the ease by the terms of tiieir 
eontmct with the respondent On his part, however, 
it had been argned that einen if the Conrt below was 
wrong as to t^ mle by which it had governed itself, 
yet the judgment was right even upon the principles of 
English law. The case had been ably and learnedly 
axgued, and a veiy large nnmber of anthorities had 
been cited for the reepondent ; the conclusion, how- 
ever, at which tiior Lordships had arrived was that the 
appellants were right in both of their propositioos, 
and coneeqnentily that tiie jodgment below oenld not 
be supported. 

In stating the gvanmda npon which their Lordships 
had arrived at this oondLwion, it itould not be neces- 
sary to review or distingiiidi between all the anthori- 
ties cfted in the argunent ; every one who was bnt 
moderately famfiiar with the test books and decisions 
must know how eeqr it was to prednce anthorities on 
either side, when the question was by what law to 
interpret a contract made in one oonntry, and to be 
performed, wholly or partly, in another ; bnt if these 
were carefiilly exanrinrdy it would be found, a£ter all» 
that the same general principles had, for the most part, 
prevailed throughout, and tiiat, where the contusions 
varied, they did ao from distinetione more or leas 
minnteinthe fiKta. The general mle was, t|iat the law 
of the country where a contract waa made governed all 
questions as to the nature, the oUigation, and the 
interpretation of it. The parties to a contact were 
either tibe snbjects of the Power there mlini^ or as 
tomporary residents owed it a tempetaiy allegianoe : 
in either case equally they mnit he nndsrstood to sub- 
mit to the law there prevailing and to sgree to its 
action upon their contract. It was, of coarse, imma- 
terial that snoh agreement was not ezpreased in torms ; 
it was equally an agreement in fact» prssnied dsjwre, 
and a foreign Conrt interpreting or enfezcing it on 
any contrary rale defoatod the intention of the parties, 
as well as ns^ected to observe the reoogniaed comity 
of nations. Their Ijordships were spesking of the 
general rule ; there were, no doubt, exceptions and 
limitotions to ite applieabilfify, bnt the preeent case 
was not affected by these, and aesnied pcileeQy dear 
as to the actual intention of the contacting parties. 

This was a contract made between Brftiah flobject^ 
in Engiimd, nhstaatidUy fat «& oHikge from 
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Southampton to Mauritias. The performance was 
to commence in an English vessel, in an English 
port ; to be continned in Tesseh which for this pur- 
pose carried their coontry with them ; to be fhllj 
completed in Manritiiis ; bnt liable to breach, partial 
or entire, in aereral other countries in which the 
vessels might be in the contse of the voyage. Into 
this contract, which the appellants framed and issued, 
they had introduced for their own protection a stipula- 
tion, professing in its terms to limit the liability 
which, according to the English law, the contract 
would otherwise have cast upon them. When they 
tendered this contract to the respondent, and required 
his signature to it, what must it be presumed that he 
understood to be their intention as to this stipulation T 
AVhat would any reasonable man have understood that 
they intended I Was it to secnra to themselves some 
real protection against re^onsihility for accidantal 
losses of luggage and for damage to it ; or to stipulate 
for something to which, however clearly expressed, 
the law would allow no validity ? This question left 
untouched, it would be observed, the extent of the 
contemplated protection ; it asked, in effect, Was it 
intended that the stipulation, in case of an alleged 
breach of contract, should be construed by the rules of 
the English law, which would give some effect to it t 
or by those of the French or any other law, according 
to which it would have none, but be treated as a 
merely fruitless attempt to evade a responsibility 
inseparably fixed upon the appellants as carriers? 
The question appeared to their Lordships to admit of 
one answer only ; but if they took the respondent so 
to have understood the intention of the appellants, 
they must take him to have adopted the same inten- 
tion ; it would be to impute want of good faith on 
his part to suppose that with that knowledge he yet 
intended to enter into a contract wholly different 
in so important an article ; he could not have done 
this if the intention had been expressed, and there 
was no difference as to effect between that which is 
expressed in terms and that which is implied and 
clearly understood. 

The actual intention of the parties, therefore, must 
be taken clearly to have been to treat this as an 
English contract, to be interpreted according to the 
rules of English law ; and as there was no rule of 
general law or policy setting up a contrary presump- 
tion, tiieir Lordships would hold that the Court 
below had been wrong in not governing itself accord- 
ing to those rules. 

It was a satisfaction to their Lordships to find 
that in the year 1864 the Ooar de Cassation in 
Frabce had pronounced a jndgnMnt to the same 
effect in a case under precisely the same circum- 
stances, which had arisen between the appellaats 
and a French officer who was returning with his 
baggage from Hong Kong in one of their ships, 
the '*Alma," and who had lost his baggage in the 
wreck of that vessel in the Bed Sea. The same ques- 



tion had arisen as here on the effect to be given to 
the stipulation in the ticket; two inferior Courts, 
those of Harseilles and Aix, had decided it in fiivour 
of the plaintiff on the provisions of the French law ; 
the Supreme Court ha^ reversed these decisions, and 
held that the contract having been made at Hong 
Kong, an English possession, and with an English 
company, must receive its interpretation and effect 
according to English law. 

Still, as had been already intimated, I3iere remained 
the question what, according to English law, was the 
extent of the limitation imposed by the stipulation in 
the ticket on the responsibility of the appellantSL 
This was next to be considered : the case depended 
on the Common Law ; it was not within either the 
Carriers Act of 11 Geo. 4 ft 1 Will. 4, c 68, or the 
Railway and Canal Traffic Act, 17 &; 18 Vict. c. 81. 

It seemed now incontestable that at Common Law 
it was open to carriers to limit their Common Law 
liability by special agreement with the consignors of 
goods ; and this, according to some dadsiotts, even 
to the extent of relieving themselves from the conse- 
quences of their own negligence. The contract here 
was that the appellants should not be responsibls 
"for damage to, or loa^ or detention of passengers* 
luggage,*' and the question was, what was the meaning 
to be given to the word "loss." Nothing could be 
nune general tiwn the words used by the parties. 
They did not enter into any distinctions as to how 
the damage, loss^ or detention might have been oeca^* 
sioned, whether by pnre accident, or through tile 
negligence, or even misconduct, of the appellants. 
But the facts of this case made it unnecessary to 
consider whether, reasonably understood, they ex« 
pressed an intention to protect the appellants against 
answering for gross negligence or positive misoomdnct 
Upon this their Lordships expressed no opinion what* 
ever. The misaing bi^^gage had last been seen in 
its transit from the shore at Suez to the " Konia,*' ia 
whi0h it should have been conveyed to Mauritius ; it 
had then been in the keeping of the appellants by 
one of their servants. Their Lordships considered the 
circumstance that this servant had insisted on having 
the keeping, and had refused it to the respondent's 
servant, raised no inference against the appellants. 
Ordinarily speaking it was a regulation prudent and 
convenient, that the company's servants, and not the 
several passengers, should have throughout the custody 
of the; baggage on board. It did not appear that 
anything had been done but in obedience to such a 
regulation ; at all events no inference of want of due 
care or honesty was raised by this circumstance. 
How, after this, or when or where, the baggage in 
question had been lost, there was no evidence to 
show. It was difficult to say what loss would be pro- 
tected if this were not, or what meaning could be 
reasonably given to the word "loss," which would 
exclude such a non-arrival of the baggage as this. 
This was a contract to be construed on the general 
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principles on which the constroction of contracts was 
ordinarily determined. It would be a strange con- 
stmction, and against common sense, when the parties 
had nsed the simple word *'lo8S," to hold that they 
intended to limit its meaning to snch cases as those 
in which the carriers should be able to prove all the 
drcomstances, and that those circomstances cleared 
them from all blame whatever. Every one most see 
that this at least was not the contract into which the 
parties had entered ; yet this in effect was the conten- 
tion for the respondent. Their Lordships had no 
donbt on the whole that the loss in this case fell 
within the true meaning of the stipulation, and that 
the appellants were thereby protected from being 
answerable for it They would, therefore, humbly 
recommend to her Msjesty that the judgment below 
ah6uld be reversed, with the costs in the Court below 
and of this appeal 



Lord Chancellor. ^ j^ qidbins. 
(Lord CKAinroKTH.) \ SxpwrUOmr^s. 
26 July, 1865. 3 -«* i'*^ ««««»• 

Camposition Deed — AlUmanee to Debtor — 12 
ik 13 Vict. e. 106, «. 195—24 <fe 25 Vict 
c. 134, «. 192. 

A debtor who Juu executed a eon^MniHon deed 
under 24 di 25 Via. c. 184, ». 192, is not, in the 
aboenoe of any stipulation in the deed, entitled to any 
allouxmee under 12 <C- 18 Viet. c. 106, s. 195. 

Gibbins had executed a composition deed under the 
192nd section of the Bankruptcy Act 1861, in the 
form provided in schedule D, and as his estate had 
paid upwards of 10s. in the pound, applied for the 
allowance provided by the 195th section of the Bank- 
rupt Act of 1849. By that section the aUowance is 
given to a bankrupt, "who shall have obtained his 
order of discharge.** 

Mr. Gonmussioner Holroyd refused the application, 
and the bankrupt appealed. 

I! De Qexy Q.C., for the debtor. 

The clause in the 197th section of the Act of 1361, 
" shall respectively have the benefit of and be liable 
to all the provisions of this Act,*' is distinct from the 
previous clause, and applies to the debtor in person, 
and not merely to his "estate and effects.** 

Questions under the deed are to be determined 
" according to the law and practice in bankruptcy, so 
far as they may he applicahle.'^^ 

The substantial part of the Act, the gift of the 
allowance, must be followed; the formal part, post- 
poning it until the order of dischaige is obtained, 
must be neglected as not applicable. 

The reason for the allowance not being given until 
the order of dischaxge is obtained, is stated in 
Bx parU Orier, 1 Atk. 207 ; 
Sxparte Gregg, 6 Yes. 238. 



Sargood, eonird. 

In applying the rules of bankruptcy, it is to be 
recollected that this deed is a contract to keep out of 
bankruptcy. 

The object of not giving the bankrupt any allowance 
until he had obtained his order of discharge, was to 
provide that the granting of the allowance should 
depend on his conduct, which under a composition- 
deed there is no means of testing. 

The trusts of the deed are that all the property U 
"to be applied and administered for the b^efit of 
creditors," — ^therefore no part of the estate can be 
diverted from the creditors to the debtor. 

The debtor should have stipulated in the deed 
for an allowance. 

De Oex, Q.C., in reply. 

There was great difficulty in inserting stipulations in 
the deed, lest they should avoid the deed. 

The Lobd Chancellor said : He should like to 
be able to say that the debtor should have an 
allowance, but he could not do so. His Lordship 
referred to the terms of the 192nd and 197th sections 
of the Act of 1861, and said that, mMmmiTig the con- 
struction of Mr. De Oex, that section 197 applied to 
the person as well as to the estate of the bankrupt, he 
could not assent to his conclusion. It was not a 
matter of form but one of substance, that a person 
under the Bankruptcy Act 1849 did not have an 
allowance, merely for paying 10^. or 12s. 6<i. in tiie 
pound, but only if he had obtained his certificate ; 
that is to say, if his conduct had been good. But, 
according to Mr. 2>6 Qex^s contention, even if, on the 
administration of that estate, it turned out that the 
debtor had been guilty of gross recklessness, great 
expenditure, or fraud, he would still be entiUed to 
have an allowance, if the estate paid a certain amount 
in the pound. That could not be the intention of 
the Legislature. His opinion was, that the Legis- 
lature meant to leave the parties in all these deeds to 
settle such matters for themselves, and to atipukte 
in every deed for an allowance, if the creditors dioss 
to assent to it If it had been stipulated in the deed, 
that on payment of a certain per-centage the debtor 
should be entiUed to Ta particular allowance, that 
might have been enforced. But in the absence of any 
such stipulation, his Lordship could not say that the 
debtor was entiUed to have anything allowed to hin. 
He should, therefore, affirm the order of the Commis- 
sioner, but the costs might come out of the estate. 



> Re Belu 



Lord GhanoeUor. 

(Lobd CBAifwoBTH.) 
24, 25, 28 JuLT, 1865. 

CompotUion Deed^Executum by the Debtor— 
24 A 25 Vict. c. 134, $. 192, r. 3. 

A debtor, being cut of the jurisdiction^ ly a deed 
attested by a solicitor, appointed A to be his sOtom^ i9 
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execuie a dud of composition. The execution of the 
eojnpoeition deed by the attorney was attested by a 
salieUor: — 

Held, thai this was a sufficient execution, vnthin 24 
d:25 VicL c 184, «. 192, r. 8. 

A firm, which carried on business bo^ at Liyerpool 
and Bombay, having got into diMcolties, two of the 
partners who lived at Liverpool, executed a composi- 
tion deed, under section 192 of the Bankruptcy Act, 
1861. The third partner who lived at Bombay, by 
a deed attested by a solicitor, appointed William 
Anderson to be his attorney to execute the composition 
deed. Anderson executed it in the presence of a 
solicitor. The deed had been executed by a suffi- 
cient number of creditors, in number and value, but 
the Registrar declined to register it, on the ground 
that the third clause in the 192nd section, " The exe- 
cution of such deed or instrument by the debtor shall 
be attested by an attorney or solicitor,*' had not been 
complied with in the case of the Bombay partner. 

A Commissioner, having been applied to, ordered 
the Registrar to receive the deed, but he still 
declined to do so. 

Reed now mentioned the matter. 

The Lobd Chancellor thought the execution by 
the special attorney was sufficient. 

25 July, 1865. 

The Lord Chancellor said : Since the rising 
of the Court the day before, he had been informed 
that the same point had been before Lord Westbury, 
who, though the point was not decided in Court, had 
directed the Registrar not to receive such deeds. 

Bacon, Q.(7., and Reedy contended that Lord West- 
bury had only wished the point to be argued, before 
deciding it. An attorney could be appointed for any 
purpose whatever, and the statute did not except 
persons resident abroad. 

A person abroad might make himself bankrupt 
here, and therefore could make a composition deed. 
Besides, the question was as to the registration of the 
deed : if it was void for want of compliance with the 
requisitions of the Act, that would be a subsequent 
question. 

28 July, 1865. 

Th£ Lord Chancellor said : It appeared to him 
that there must have been some misunderstanding 
about what had been done by Lord Westbury. For 
it could make no diffbrence whether the debtor was or 
was not abroad ; and he thought it was clear that if 
the power of attorney was attested by an attorney 
or solicitor, as well as the execution of the composi- 
tion-deed, it was equivalent to an execution by the 
debtor. He thought the execution was sufficient 
within the meaning of th6 Act, and the deed must 
be registered. 



Lord Chancellor. ) ^ ^^ m'Kerrow. 

^^"^J^^T^'^ \ iZ^M'KERROW. 

25, 28 JuMT, 1865. ' 
Arrangement mth Creditors — Order of Dis- 
charge— 24: & 25 Yict. c. 134, ss. 110, 159. 

A bankrupt having made an arrangemeiit with his 
creditors, they resolved, under 24 dfc 25 Vict. e. 134, 
s. 110, that no further proceedings should be had in 
the bankruptcy. The bankrupt having tnade a full 
discovery of his estate, applied for his order of dis- 
charge : — 

Held, that he toas not entitled as of right to the order 
of discharge, but that a creditor might oppose : 

Held, also, thai the rules in section 159 apply to 
orders of discharge under section 110, as wdl cu to 
those under section 158. 

Semble, the clause in section 158, " unless an order 
of discharge shall have been previously made as herein- 
before provided,^* refers to applicqlions for discharge 
under section 140. 

In this case a proposal had been made by the bank- 
rupt, and accepted by the requisite miy'ority of 
creditors, under section 110 of the Bankruptcy Act, 
1861, and the creditors had resolved that no further 
proceedings should be had in the bankruptcy. The 
110th section provides that, when this is done, " the 
bankrupt, having made a full discovery of his estate, 
shall be entitled to apply for an order of dischaige.*' 

The bankrupt had made a full discovery of his 
estate, but his application for an order of discharge 
was opposed, and was refused by Mr. Deputy-Com- 
missioner Winslow. (See 12 L. T. (n. s.) 550.) The 
question was, whether any creditor was entitled to 
oppose, or whether, when the terms of the section had 
been complied with, the bankrupt was not entitled, 
as of right, to his order of discharge. 

Reed, for the bankrupt, contended that he was en- 
titled to his order of discharge, as of right. 

When the> estate was administered in Court, the 
bankrupt had certain allowances and other advantages ; 
when it was administered out of Court he lost these, 
and therefore the creditor should not be allowed to 
deprive him of the compensating advantage, of being 
exempt from personal attack. 

The expression "entitled to apply," and not "en- 
titled " only, was used, because if he had not nlade a 
full discovery, the order of discharge would be 
refused. 

" The words, unless an order of dischaige shall have 
been previously made, J' in section 158, could only 
refer to orders under section 110. Section 158 only 
enabled creditors to be heard against orders of dis- 
charge applied for after the bankrupt had passed his 
last examination, which in the present case ho could 
never do. A similar point had arisen in 
Re Brooks, 5 L. T. (n. 8.) 727 ; 
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JRe Delamere, 10 W. R 547 ; 6 L. T. 274, 486 ; 
He WHson, Sx parU Jones, 3 K. R. 269. 
By sections 192—199, great powar was glveii to 
creditors. 

Sarffood, for tlie opposing creditor, contended that 
lie had a right to be heard against the order of dis- 
charge. 

The granting sncK an order was a judicial act, and 
the 159th section laid down roles respecting the grant 
of it, and the 161st section gave the effect of it Those 
rules applied to all applications. 

Under the 140th section the bankrupt might pass 
his last examination, and apply for his discharge at 
the same time, and it was to this that the clause cited 
from section 158 referred. 

The arrangement was merely respecting the estate, 
for the creditors' benefit, and no bargain was made 
about the protection of the debtor. 



from that in which he would hare been, if tiie esUta 
had been administered in the bankruptcy. 

It was argued, that upon the construction adopted 
by the Commiasioner, the creditors by their resolQ' 
tion were putting the bankrupt in a position leas &voQr- 
able than he would haye been in, if the bankruptcy 
had taken its ordinary course. 

He loses, it was said, his right to an allowance 
after he has obtained his discharge, and his right to 
an allowance in assisting his assignees to settle his 
accounts. 

I give no opinion as to whether he does lose his 
right to an allowance ; but if he does, that does not 
lead to the conclusion, that his right to a discharge is 
not to be inquired into. 

The power given to the creditors to cease to id- 
minister the estate under the bankruptcy must have 
been founded on the assumption, that they would be 
likely to know how the estate of the bankrupt could 



- Entitled to apply" showed tiiat the appUcation ! ^ ^^^ ^^^^^ g^^ ^^^ j^ ^^ ^^^^ ^^^^^^ 



might not be granted, and the creditors might oppose, 
upon the ground that he had not made a full discovery, 
or upon any of the grounds mentioned in section 159. 
The cases cited did not apply. 



Reed in reply. 

28 July, 1865. 

The Lobd Chancellor said : The question is, 
whether, when creditors under section 110 of the 
Bankruptcy Act, 1861, have resolved that no further 
proceedings shaU be had in the bankruptcy, the person 
who has been abjudicated bankrupt, having made a 
fall discovery, is entitled to his discharge as matter 
of right. The language of the section is, '^he shall 
be entitled to ax)ply for an order of discharge." 

Section 159 lays down rules for the guidance of the 
Commissioners in granting or withholding orders of 
discharge, and empowers them in certain cases of mis- 
conduct to refuse, suspend, or modify, them. Now 
does this section apply to the case, where creditors 
have imder section 110 resolved, that no further 
proceedings shall be had in the bankruptcy ? Why 
should it not ? 

What the 110th section does, ia to enable the cre- 
ditors to resolve that no further proceedings ahall be 
had in the bankruptcy ; and then the statute ''sus- 
pends" the proceedings. But though it suspends 
them, leaving the administration of the property in 
the hands of the creditors, it expressly provides, in 
order that the creditors may not by their resolution 
prejudice the bankrupt, that when he has made a 
full disclosure of his estate, he may do what, if there 
had been no such resolution, he might have done, that 
is, he may apply for his dischaige. 

I see no ground whatever for supposing, that because, 
quoad the administration of the estate, the bankruptcy 
was suspended, therefore the bankn^t, as to what was 
to take place after or independently of the administra- 
tion, was intended to be put in a different position 



to wind it up at ajl— whether the insolvency was the 
result of reckless extravagance, fraud, or crime, or 
whether it arose from mere commercial misfortune— is 
a question altogether beside that of the best mode of 
administering the assets. 

The clauses in the Act of 1861 relative to trust 
deeds, beginning with section 192, do not appear to me 
to have any bearing on the question now before the 
Court Under those clauses there is no bankruptcy. 
The debtor, it is trUe, obtains under section 198 that, 
which is in most cases equivalent to a dischaige ; and. 
by section 197, there is power to call in aid the 
machinery of the Court, for the purpose of assisting 
in the administration of the estate. But none of 
these clauses appear to me to throw light on the 
present question. 

My opinion is, that aU which the bankrupt is 
entitled to under section 110 is that, which the wonis 
at the end of the section according to their ordinaiy 
meaning import— namely, a right to apply for la 
order of discharge. That application must, of course, 
be made to the Court ; and in deciding whether it 
ought or ought not to be complied with, the Court 
must clearly be guided by the provisions of the 15dth 
section. 

I must not omit to notice an argument founded oo 
the 15dth section : tiiat section provides, that, "afte? 
the bankrupt has passed his last examination, unV$^ 
an order of discharge shall have been previously laaJe. 
as hereinbefore provided, the Court shall appoint i 
sitting for considering the question of granting to th; 
bankrupt such order." Now there is not, it was arguei 
any previous section giving an order of dischaip^ 
except the 110th, and this, it was aaid» was a recogni- 
tion that the language at the end of that aeetioD most 
be interpreted as giving a discharge. This aaemBtosi^ 
a very fiir-strained argument, and I ihSak tha tne 
I answer was given to it, by referring to At 140th ser 
I tion. Under that section, the banknipt flifgM g^ ^ 
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order of discharge at the same sitting at which he 
passed his final examination ; and when that had been 
done, there would be no necessity for putting in action 
the provision of the 158th section, under which the 
Court is directed to appoint a sitting for the purpose 
of considering the order of discharge. This affords a 
much easier explanation of the exception in the 158th 
section, than that contended for by the appellant 
Upoa the whole therefore, I have come to the con- 
clusion, that the appellant has failed to make out a 
case, and that his application must be dismissed with 
costs. 



Iiord Chancellor. 

(Lord Cran worth.) 
28 July, 1865. 



) Ex 
I Re 



Ex parte Perkins. 
Perkins. 



Tliis case, reported arUe, 6 N. R. 369, had been 
several times mentioned, with respect to the order 
which was to be made. His Lordship now said that 
he would make the following order : 

Minute. — Declare that the proyisional assignee is en- 
titled to charge against the estate of the insolvent all 
costs properly incurred by him, for the purpose of 
realising or administering that estate, according to the 
powers of 1 & 2 Vict c. 110, and the Bankruptcy Act, 
1S61. Declare that the provisional assignee was not 
justified in incurring costs for the purpose of realising 
that estate, at any time at which he had in his hands 
property of the insolvent, sufficient to satisfy his 
creditors and to pay the costs then due. Refer it to 
the Coramissioner to ascertain and state, what was the 
amount of the insolvent's estate in the hands of the 
provisional assignee, at the times "^hen the several 
proceedings were taken, in respect of which the two 
bills of costs taxed at 497^. 18^. 9d. and 58Z. 0«. lOd, 
were incun-ed, and whether such costs were properly 
incurred for the purpose of duly realising or adminis- 
tering the insolvent's estate, and let this motion 
stand over until the result of these inquiries has been 
ascertained. 



Lords Justices. ) Willottghby v. Bridecake. 
10, 19, 20 July, Bridecake t;. Lees. 

3 August, 1865. ' 

Purcliase of Reversion — Value, 

A purchase of a reversion by a father from his son 
teas upheld, the evidence showing that full value 
was given. 

The question in these suits was, as to the validity 
of a purchase, made in the year 1847, by Sir Thomas 
Willoughby of a reversion to which his son was then 
entitled. The case is reported in the Court below, 
5 X. R. 461. 

Bacon, Q.C., and Rnodiffe, for the plaintiff in the 
first suit 



Malins, Q.C, and Sargent, for the plaintiffs in the 
second suit, and defendants in the first suit. 

Lonsdale, for the trustees. 

Enioht Bruce, L.J., said : The question was, 
whether the purchase in the year 1847 could be im- 
peacbed! He thought, considering the lapse of 
time that had taken place, it must be considered that 
the consideration expressed in the deed to have been 
paid by Sir T. Willoughby to his son for the reversion, 
was actually paid. Next, the evidence showed that 
the actual market price of the reversion did not ex- 
ceed 500Z., or amount to so much. The conclusion 
that he had arrived at, did not conflict with the case 
of Edwards v. Birt (2 De G. M. & G. 65), which had 
been referred to in the argument, or the rules there 
laid down. He thought the decree was right. 

Turner, L.J., concurred. 



Wood, V..a I BiRLEY V. Kennedy. 
27 July, 1865. ) 

Partnership Suit — Breach of Articles — Payment 
into Court, 

A partner who had drawn out money standing to 
the partnership account, in derogation of the partnership 
articles, was ordered, upon motion, to pay that sum 
into Court, 

This was a motion, in a suit for dissolution of 
partnership. 

It appeared that the defendant, Kennedy, had over- 
drawn his share of profits, to which he was entitled as 
income, under the articles of partnership, by 3000Z. ; 
and the plaintiffs, his co-partners, now moved that he 
might be ordered to pay that sum into Court. They 
also moved for a sale, and appointment of a receiver. 

Bolt, Q.C,, and Birley, in support of the motion, 
cited, 

PosUr v. Donald, 1 Jac. & W. 252. 

Qiffard, Q.C,, and ff. ffumphrey, opposed so much 
of the motion as required Kennedy to pay into Court 
the 80007., on the ground, that, on the accounts being 
taken, he would be found a creditor of the firm, in 
respect to his share of profits in excess of the stipu- 
lated income. 

"Wood, V.-C. (without calling for a reply) said : 
The present case was governed by Foster v. Dtsuild 
{loc. cit.). The defendant, Kennedy, had, by the 
articles of the partnership, bound himself not to draw 
out of the partnership account at their bank more than 
a certain sum : he had drawn 30002. in excess, and 
must pay that sum into Court. 

Minute. — ^Appoint receiver. Direct sale. The de- 
fendant, Kennedy, to pay the 30007. into Court, on or 
before the second day of Michaelmas Term next 
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receivable in evidence ander the 194th section of the 
Bankraptcy Act, 1861, but the order is in no way to 
interfere with the 4th condition of the 192nd section 
of the said Act. T. E. Winslow, Acting Commissioner, 
L.S., filed 10th of December, 1864." 

No evidence was given as to Mr. "Winslow's autho* 
rity to make this order. 

Upon this it was objected that, under section 192, 
clause 4, and sections 193 and 194, of the Bankruptcy 
Act of 1861, the deed was invalid, and that it ought 
not to have been received in evidence of an act of 
bankruptcy before the Birmingham Court of Bank- 
ruptcy, and that, therefore, the adjudication founded on 
it was void. It was also objected that under the same 
sections the deed could not be received in evidence 
before me. 

It was further objected, that as the conditions of the 
192nd section, clause 4, of the Bankruptcy Act, 1861, 
had not been fulfilled, it was not competent to the 
Court in London to extend the time for its registration. 
It was also objected that evidence ought to have ap- 
I)eared on the face of Mr. "Winslow's order ; or to have 
been given of Mr. Winslow's authority to act upon the 
occasion under the provisions of the 27th section of 
the Bankruptcy Act of 1849. 

I admitted the deed in evidence, and reserved these 
points for the consideration of the Court of Crown 
Cases Reserved. 

I request the opinion of the Court of Criminal Ap- 
peal upon the following questions. 

1st. Whether the alleged bankrupt was precluded 
under the circumstances from raising any objection to 
the validity of the adjudication ; and if not, 

2nd. Whether in order to authorise a legal ai^'ndi- 
cation of bankruptcy a new petition ought to have 
been presented by James Murray, John Hardy, and 
John Kershaw. 

3rd. Whether the adjudication is void by reason of 
its not appearing upon the proceedings on whose appli- 
cation the Commissioner proceeded to adjudication. 

4th. ^ Whether the deed of the 6th of November, 
1864, was admissible in evidence at all, and, if so, 
whether upon any of the grounds stated in the case 
there was any irregularity or defect in it, or the 
manner in which it had been dealt with, or any pro- 



ceeding taken npon it which prevented its being made 
use of at the trial as evidence of a good and available 
act of bankruptcy. 

FUzJames Stephens for the prisoner. 

The argument turns entirely on the construction of 
the 233rd section of the Bankruptcy Act of 1849 (12 & 
13 Vict, c 106). My contention is, that the provisions 
of this section do not apply to a criminal trial, bat if 
they do apply, the other side having put in the pro- 
ceedings, and those being evidently informal, we were 
entitled to take the objection. No case on this 
point has been decided in this Court. It is tnie that 
in the case of 

RegiiM v. HUUm, 2 C.C.C. 318, 
the 24th section of 5 & 6 Vict. 122, which is re-enacted 
by the 233rd section of 12 & 13 Vict. c. 106, was 
held by Pollock, C. B., to apply to criminal proceedings. 
But on the other hand, in the case of 

JUgina v. Lyons, 9 C.C.C. 299, 
Martin, B., held that that section applied to civil 
matters only, so that it may be taken that the cases 
arc equal. 

[Blackburn, J. No ; for you must take into ,con- 
sideration that a judicial construction was put upon 
a statute, and that afterwards the Legislature, being 
presumed to know of that construction, re-enacted 
the same provision.] 

That would be a very strong aignment if it liad 
been a solemn decision by the full Court, but hardly 
so when it was only the decision of a single Judge. 

[Blackburn, J., referred to 
Rtgiiva v. Harris, 4 C.C.C. 140.] 

, Field, Q.O. for the Crown, was not called npon. 

Erlb, C.J. — ^The conviction must be affirmed. I 
am very clearly of opinion that by the words of tlie 
statute, ** the Gazette shall be conclusive evidence in 
all cases as against such bankrupt," the Legislatnre 
meant all cases civil or criminal as far as the bankrupt 
was concerned. 

CHAmnsLL,' 6. — I am of the same opinion. The 
Gazette is conclusive evidence against the bankrupt in 
all cases where he has not appealed. 

Cimviction affirmed. 
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receivable in evidence under the 194th section of the 
Bankruptcy Act, 1861, but the order is in no way to 
interfere with the 4th condition of the 192nd section 
of the said Act. T. E. Winslow, Acting Commissioner, 
L.S., filed 10th of December, 1864." 

Ko evidence was given as to Mr. Window's autho- 
rity to make this order. 

Upon this it was objected that, under section 192, 
clause 4, and sections 193 and 194, of the Bankruptcy 
Act of 1861, the deed was invalid, and that it ought 
not to have been received in evidence of an act of 
bankraptcy before the Birmingham Court of Bank- 
ruptcy, and that, therefore, the adjudication founded on 
it was void. It was also objected that under the same 
sections the deed could not be received in evidence 
before me. 

It was further objected, that as the conditions of the 
192nd section, clause 4, of the Bankruptcy Act, 1861, 
had not been fulfilled, it was not competent to the 
Court in London to extend the time for its registration. 
It was also objected that evidence ought to liave ap- 
peared on the face of Mr. Winslow's order ; or to have 
been given of Mr. Winslow's authority to act upon the 
occasion under the provisions of the 27th section of 
the Bankruptcy Act of 1849. 

I admitted the deed in evidence, and reserved these 
points for the consideration of the Court of Crown 
Cases Reserved. 

I request the opinion of the Court of Criminal Ap- 
peal upon the following questions. 

1st. Wliethor the alleged bankrupt was precluded 
under the circumstances from raising any objection to 
the validity of the adjudication ; and if not, 

2nd. Whether in order to authorise a 1(^1 dijudi- 
cation of bankruptcy a new petition ought to have 
been presented by James Murray, John Hardy, and 
John Kershaw. 

3rd. Whether the adjudication is void by reason of 
its not appearing upon the proceedings on whose appli- 
cation the Commissioner proceeded to adjudication. 

4 th. Whether the deed of the 6th of November, 
1864, was admissible in evidence at all, and, if so, 
whether upon any of the grounds stated in the case 
there was any irregularity or defect in it, or the 
manner in which it had been dealt with, or any pro- 



ceeding taken upon it which prevented its being made 
use of at the trial as evidence of a good and available 
act of bankruptcy. 

Pitzjanus Stephens for the prisoner. 

The argument turns entirely on the constmctioiL of 
the 233rd section of the Bankruptcy Act of 1849 (12 & 
13 Vict. c. 106). My contention is, that the provisions 
of this section do not apply to a criminal trial, but if 
they do apply, the other side having put in the pro- 
ceedings, and those being evidently informal, we were 
entitled to take the objection. No case on this 
point has been decided in this Court It is true that 
in the case of 

Eeffi)ia v. ffilUm, 2 C.C.C. 318, 
the 24th section of 5 & 6 Yict. 122, which is re-enacted 
by the 233rd section of 12 k 13 Vict, c 106, was 
held by Pollock, C. B., to apply to criminal proceedings. 
But on the other hand, in the case of 

Regina v. Lyons, 9 C.C.C. 299, 
Martin, B., held that that section applied to ciyil 
matters only, so that it may be taken that the cases 
are equal. 

[Blackburn, J. No ; for you must take into ^con- 
sideration that a judicial construction was put upon 
a statute, and that afterwards the Legislature, being 
presumed to know of that construction, re-enacted 
the same provision.] 

That would be a very strong aif^ment if it had 
been a solemn decision by the full Court, but hardly 
so when it was only the decision of a single Judge. 

[Blackburn, J., referred to 
Regina v. Harris, 4 C.C.C. 140.] 

Field, Q.C, for the Crown, was not called upon. 

Erle, C.J. — ^The conviction must be affirmed. I 
am very clearly of opinion that by the words of the 
statute, "the Gazette shall be conclusive evidence in 
all cases as against such bankrupt,** the Legislature 
meant all cases civil or criminal as far as the bankrupt 
was concerned. 

Channell; B. — I am of the same opinion. The 
Gazette is conclusive evidence against the bankrupt in 
all cases where he has not appealed. 

Cownction affirmed. 
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